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Year  Hook,  trin.  lo  Henry  VII..  pi.  1, 
A.D.  Hun. 


A.D.    1.S77. 

It  appears  theu  to  inc  to  be  beyond 

dispute  that  the  exclusive  ri{;ht  of 
fishing  in  tidal  waters  vested  in  the 
hands  of  I  lie  Crown  is  no  more  than 
au  incident  of  the  soil  over  which  the 
waters  llowed.  as  affected  by  the  exer- 
cise of  the  King's  franchise  of  cxclud- 
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PREFACE 


In  this  work  the  Authors  have  endeavoured  to  collect  all  available 
information  relating  to  the  law  of  fishery,  applicable  to  fisheries  in 
England,  Wales,  and  (as  regards  the  common  law)  Ireland.  The 
common  law  of  Scotland  has  not  been  dealt  with  ;  that  must  be 
left  to  leai-ned  gentlemen  of  the  Scotch  Bar.  The  subject  has  been 
exhaustively  and  admirably  dealt  witli  by  Mr.  Tait  in  his  "  Law  of 
Scotland  Applied  to  the  Laws  of  Trout  and  Salmon  Fishing."  The 
statutory  law  relating  to  Ireland  has  not  been  dealt  with.  It  will  be 
found  in  Mr.  Conner's  book  on  "  Fishing  Laws." 

The  first  part  of  the  work  relates  to  the  history  and  law  of 
fisheries  at  common  law.  The  second  part  reviews  historically  the 
ancient  legislation  with  regard  to  fisheries,  and  deals  generally  with 
modern  statvitory  provisions  now  in  force  and  the  powers  of  owners 
of  fisheries,  boards  of  conservators,  the  powers  and  jurisdiction  of 
magistrates,  and  the  restrictions  upon  and  regulation  of  fisheries, 
both  as  to  salmon  and  migratory  fish,  sea  fish,  and  freshwater  fish 
other  than  salmon.  In  the  Appendices  will  be  found  the  statutes 
I  relating  to  fisheries  in  England,  so  far  as  they  remain  unreijealed, 
\with  notes  of  decided  cases  relating  to  them. 

The  special  provisions  of  local  Acts  have  not  been  set  out  as 
these  Acts  are  numerous  and  local  jn-actitioners  will  be  weU 
acquainted  with  their  provisions.  A  list  of  them,  which  it  is  hoi)ed 
is  complete,  will  be  found  in  the  Table  of  Statutes  arranged  chrono- 
logically. There  is  also  given  a  list  of  places  where  fisheries 
existed  and  are  referred  to  in  tlie  Domesday  Book ;  and  a  list 
of  fisheries  in  various  places  in  the  Kingdom,  reference  to  which 
in  ancient  records  has  been  found  by  the  Authors  in  collecting 
materials  for  this  work. 

The  object  of  the  Authors  has  been  to  collect  everything  relating 
to  fisheries  that  may  be  useful  to  practitioners  and  owners  of  fisheries 
and  the  public,  so  as  to  make  the  work  a  complete  conspectus  of  the 
law  as  regards  both  inland  and  sea  fisheries  in  every  respect,  and  it 
is  hoped  that  this  endeavour  has  not  been  imsuccessful. 

The  extensive  examination  of  ancient  records  and  authorities 
which  has  been  made  in  the  preparation  of  this  work  shows  that 
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misconceptions  and  errors  iis  to  facts  relating  to  fisheries  have  from 
time  to  time  arisen.  To  these  we  wish  to  call  attention,  because 
we  think  that  the  pointing  out  of  these  errors  may  have  considerable 
effect  upon  the  construction  which  may  hereafter  be  placed  upon 
tiie  documents  of  title  and  the  evidence  which  may  be  put  forth  in 
support  of  titles  to  fisheries.  The  undue  weight  attributed  to  the 
ingeniously  constructed  dicta  of  ancient  text  writers,  endeavouring, 
in  their  ignorance  veiy  often  of  true  facts,  to  lay  down  the  law 
in  general  propositions,  has  led  to  the  enunciation  of  principles 
very  often  inconsistent  with  the  true  facts  as  to  the  existence, 
nature  and  attributes  of  fisheries.  The  theory  as  to  the  manner  in 
w'hich  fisheries  in  tidal  water  were  established,  and  public  ritfht  to 
fish  in  them  excluded,  and  the  prevention  of  the  iinther  putting 
tidal  waters  in  defence  by  the  sixteenth  chapter  of  Magna  Charta, 
is  shown  in  Chapter  II.  to  be  extremely  doubtful :  and  we  appear  to 
be  ignorant  altogetlier  of  the  pi'ocess  by  which  several  fisheries  in 
tidal  water  were  established.  We  venture  to  submit  that  the  truth 
probably  is  that  the  exclusive  ownership  of  fisheries  in  tidal  water 
arose  simply  from  the  possession  by  tlie  subject  of  the  soil  of  the 
tidal  water  which  imported  the  natural  result,  viz.,  the  right  to  take 
the  profits  of  that  soil ;  and  that  the  exclusion  of  any  public  right  of 
fishing,  if  such  existed  in  ancient  times  otherwise  than  by  tacit 
licence  of  the  Crown  before  the  soil  of  the  water  was  granted  out, 
was  effected  by  the  grantee  of  the  soil  excliuling  such  public  fisiiing 
in  the  same  manner  that  the  grantee  of  waste  land  on  coming  into 
possession  of  the  soil  would  exclude  the  people  of  the  country  from 
pasturing  their  cattle  there,  although  they  may  have  previously 
been  allowed  to  do  so  by  the  tacit  licence  of  the  Crown  during  the 
period  that  such  land  was  in  the  Crown's  possession.  Vi'e  think 
that  there  is  no  evidence  in  existence  to  show  that  the  exclusion  of 
the  public  right  of  fishing  was  effected  by  any  exercise  of  any  pre- 
rogative right  other  than  the  right  of  the  Crown  to  grant  the  soil 
of  the  tidal  water  to  a  subject. 

The  erroneous  dictum  of  Lord  Coke,  that  by  the  gi'ant  of  a  fishery 
yffith  livery  of  seisin  the  soil  does  not  pass,  which  has  been  repeated 
again  and  again  by  text  writers,  and  by  judges,  has  doubtless  led 
to  the  general  idea  which  has  prevailed  amongst  lawyers  for  centuries 
that  an  exclusive  fislu'ry  must  always,  or  almost  always,  be  an 
incorporeal  hereditament,  wliieh  certainly  is  not  the  case,  is  dealt 
with  in  Chapter  III.  Blackstone's  ingenious  but  unsound  sugges- 
tion, that  a  "  free  fishery  "  is  an  incorporeal  fishery  in  tidal  water  in 
the  nature  of  a  franchise  to  be  exercised  over  the  soil  of  the  Crown, 
has  doubtless  greatly  helped  to  uphold  the  notion  that  fisheries  in 
the  sea  are  of  necessity  incorporeal ;  whereas  it  appears  from  the 
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f'licts  that  his  suggestion  is  untrue  (see  Chapter  III.).  Again,  the 
confusion  arising  from  the  many  attempted  definitions  of  and  dis- 
tinctions between  "  several  "  fisheries  and  "  free  "  fisheries  "  (see 
Chapters  VI.  and  VII.),  lias  fiu'ther  helped  to  confirm  tlie  impres- 
sion that  fisheries  are  incorporeal  and  not,  as  they  almost  alvvaj'S 
are,  corporeal  hereditaments ;  and  the  view  taken  by  Cockburn, 
C.J.,  in  the  case  of  Mar.iliall  v.  UUcsicatcr  Company,  as  to  the  eft'ect 
of  the  grant  of  a  fishery  carrying  the  soil,  has,  by  force  of  the  respect 
rightly  due  to  that  most  learned  judge,  tended  to  support  the 
erroneous  dictum  of  Lord  Coke,  and  to  further  increase  the  commonly 
accepted  idea  as  to  the  incorporealitj^  of  fisheries  (see  Chapters  VIII. 
and  IX.).  This  generally  ju'evalent  idea  that  fisheries  were  y>;'i'Hi(t 
facie  incorjioreal  hereditaments  has  resulted  in  affecting  the  minds 
of  conveyancers,  who,  in  consequence,  have,  in  drawing  grants,  deeds, 
and  conveyances,  made  use  of  expressions  and  terms  which  pro- 
duce the  impression  that  fisheries  conveyed  by  deeds  and  settle- 
ments were  incorporeal  and  not,  as  in  most  cases  they  were,  corporeal 
hereditaments  :  as,  for  example,  ancient  fisheries  parcel  of  and  never 
severed  from  a  manor  (see  Chapters  VIII.  and  IX.).  The  error  of 
Manwood  with  regard  to  the  right  of  the  King  to  the  fishery  in 
rivers  which  are  the  bounds  of  a  forest,  or  I'ather,  the  misstate- 
ment of  the  case  on  which  he  founds  his  dictum,  has  led  to  another 
erroneous  notion,  and  is  an  example  of  the  danger  of  looking 
upon  the  dicta  of  ancient  text  writers  as  correct  and  binding 
statements  of  law  without  careful  examination  of  the  facts  and 
documents  upon  which  those  dicta  have  been  founded  (see 
Chapter  XX.). 

The  doubts  which  exist  as  to  the  shoreward  limit  of  the  right 
of  public  fishing  in  tidal  water,  the  questions  as  to  the  true  mode 
of  ascertaining  the  boundaries  of  half-stream  fisheries  in  tidal  and 
non-tidal  rivers,  and  the  effect  of  the  change  of  the  course  of  rivers 
on  the  ownership  of  the  fisheries  in  them,  are  dealt  with  in  Chapters 
XIX.,  XX.,  and  XXI.  In  each  of  these  questions  the  authorities 
api)ear  to  be  conflicting  and  uncertain. 

Under  a  system  of  jurisprudence  which  is  bound  and  fettered  by 
I'espect  for  precedent  and  ready  to  bow  down  to  the  dicta  of 
ancient  text  writers,  we  feel  it  almost  sacrilegious  to  suggest  that, 
when  we  find  that  those  dicta  are  confused  and  conflicting,  it  is  time 
that  tliey  should  be  carefully  examined  and  their  accuracy  tested  by 
the  light  of  the  ancient  records  upon  which  they  are  supposed  to 
have  been  founded  ;  and,  when  it  is  found  that  the  evidence  of  the 
ancient  records  does  not  support  the  dicta,  that  they  should  cease 
to  be  regarded  as  of  gi'eat  authority  simply  because  thej*  may  have 
been  followed  in  case  after  case  from  Jacobean  times  downwards. 
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With  the  exceptidii  of  Lord  Hide,  whose  knowledge  of  ancient 
records  was  to  the  last  degree  profound,  few,  if  anj-,  of  the  ancient 
text  writers  had  any  extensive  knowledge  of  the  records  of  the 
Courts,  and  their  dicta  have  too  often  been  arrived  at  on  an  imper- 
fect knowledge  of  general  facts.  I>ord  Hale,  on  tlie  contrary, 
deduces  all  his  dicta  from  perusal  of  ancient  records,  which  he  cites, 
or  from  i)ersonal  knowledge  of  the  facts  of  the  cases,  on  which  he 
founds  his  statements  of  the  law,  and  we  are  not  aware  that  any 
such  statement  by  him  has  been  found  to  be  erroneous  or  has  been 
overruled.  Until  recent  times  it  was  doubted  that  tlie  treatises 
"  De  Jiu-e  Maris"  and  "  De  Portibus  i\Iaris  "  were  written  by  him, 
but  it  has  now  been  shown  that  he  was  the  author  of  them  (b).  If, 
therefore,  the  dicta  above  referred  to  be  treated  as  of  a  doubtful 
authority,  surely  it  will  be  safer  to  trust  (as  did  Ijord  Hale)  to  the 
inferences  to  be  drawn  from  unrient  records,  showing  the  history  of 
and  the  modes  of  dealing  with  lisheries  in  ancient  times,  when 
endeavouring,  in  a  case  of  dispute  as  to  a  tishery,  to  regard  its 
history  from  the  most  probable  point  of  view.  We  should  start  with 
the  priiiid  facir  presumption  that  it  is  a  fishery  witli  the  soil,  that 
has  passed  from  hand  to  iiand  through  centuries  by  conveyance  of  it 
and  of  the  land  upon  wliich  it  lies,  and  that  its  owners  have  enjoyed 
the  fishery  as  part  of  the  profits  of  the  land,  and  then  if  the 
particular  evidence  relating  to  it  is  consistent  with  that  state  of  facts 
we  should  conclude  that  it  is  a  corporeal  and  not  an  incorporeal 
hereditament.  If,  however,  it  should  tm-n  out  upon  the  evidence 
that  there  has  been  no  user  of  the  soil  by  the  owner  to  justify  this 
presumption,  and  there  has  been  user  of  the  soil  adverse  to  the 
owner  of  the  fishery,  then  we  shall  arrive  at  the  conclusion  that  by 
some  means  in  ancient  times  the  right  of  fishery,  which  must 
origiiinUy  have  been  a  profit  of  the  soil,  has  been  severed  from  the 
soil,  and  tiie  fishery  will  be  deemed  an  incorporeal  liereditanient. 
The  grants  and  conveyances  of  fisheries,  having  regard  to  the 
•erroneous  dicta  of  text  writers  and  the  general  impression  of  lawyers 
in  past  times,  ought  not  to  be  construed  strictly  according  to  the 
l)recise  language  used  in  them  by  conveyancers;  but  sliould  be 
treated  on  the  modern  pi'inciples  laid  down  by  Lord  Wensleydale 
that  ancient  documents  are  to  be  construed  by  the  user  which  has 
taken  place  under  them.  The  language  of  grants  and  conveyances, 
owing  to  the  erroneous  notions  prevailing  at  the  time  they  were 
drawn  up,  cannot  be  trusted  as  accurate  representations  of  the  facts. 
If  this  be  done  many  of  tlie  difhculties  which  arise  in  cases  relating 
to  fisheries  will  whoUj*  disappear. 

{b)  Stiiiut  Moore  oii  Foreshore,  i>.  318. 
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It  is  interesting  to  notice  in  these  modern  days  wlien  the  legisla- 
ture has  found  it  advisable  to  entrust  the  management  and  control 
■of  fisheries  to  Local  Authorities  and  Fishery  Boards  that  in  the  time 
of  King  Edward  the  First  (7  Edward  I.  a.d.  1279)  the  fisheries  in  the 
•county  of  Cumberland  were  regulated  by  the  county  under  the 
supervision  of  the  King's  justices  in  Eyre,  who  made  statutes  and 
ordinances,  with  the  consent  and  approval  of  the  men  of  the  countj', 
for  a  close  time,  free  gaps,  and  the  regulation  of  nets  and  fishing 
engines  in  the  waters  of  the  county.  (See  p.  172  (n.)).  It  seems 
possible  that  the  making  of  these  ordinances  in  the  county  of 
Cumberland  may  have  called  the  attention  of  the  legislature  to  the 
advisability  of  passing  a  statute  to  create  a  close  season  to  regulate 
the  meshes  of  nets  and  to  I'egulate  the  use  of  weirs  with  a  view  of 
preserving  the  valuable  food  supply  afi'orded  by  salmon.  It  may 
well  have  been  the  germ  of  the  Statute  of  Westminster  the  2nd 
^13  Edward  I.  a.d.  1285).  The  constant  issuing  of  commissions 
of  conservancy  to  enforce  the  provisions  of  this  statute  and  the 
passing  of  subsequent  statutes  shows  the  anxiety  of  the  govern- 
ment ever  afterwards  to  protect  and  improve  salmon  fisheries  as 
a  food  supply. 

In  Chapter  I.  of  Part  II.,  post,  p.  171,  the  various  statutes  from 
1285  to  1818  are  described.  They  show  the  continual  anxiety  of 
the  legislature  to  preserve  fish  and  especially  salmon  and  migratory 
fish.  The  Salmon  Act  of  1818,  which  remained  in  force  till  1861, 
although  it  continued  former  legislation  as  to  close  seasons,  and 
protected  fish  from  illegal  capture  and,  to  some  extent,  from  the 
effects  of  pollution,  and,  although  it  ordered  the  appointment  of 
conservatoi's  by  the  justices,  proved  insufficient  to  prevent  the  slow 
extinction  of  salmon  by  the  obstruction  of  weirs  and  fixed  engines, 
and  the  use  of  destructive  nets.  By  Section  V.  it  was  provided  that 
"nothing  herein  contained  shall  extend  or  be  deemed  or  construed 
to  legalise,  nor  to  demolish,  take  away  or  destroy  any  net,  fish  lock, 
coop,  bay,  or  other  work,  which  shall  have  been  or  may  hereafter 
be  lawfully  erected,  put,  placed,  fixed,  or  used  in  any  such  arm  of  the 
sea,  or  estuary,  or  mouth  of  any  river,  or  in  or  upon  any  bank,  sand 
or  shore  thereof,  or  near  thereto,  or  in  or  near  any  river,  rivulet, 
brook,  stream,  pond,  pool,  or  other  water,  mill  lead,  mill  dam,  sluice  or 
cut,  which  runs  into  or  otherwise  communicates  therewith,  or  to  the 
present  modes  or  methods  used  for  taking  and  killing  fish  therein, 
other  than  and  as  are  in  this  Act  particularly  prohibited  "  ;  and  by 
Section  XV.  it  was  enacted  that  •'  nothing  herein  contained  shall 
extend  to  aflVct  the  rights  of  any  lord  or  lords,  lady  or  ladies  of  any 
manor;  and  it  shall  be  lawful  for  such  lord  or  lords,  lad}'  or  ladies,  and 
they  are  hereby  required  to  appoint  conservators  for  the  i^rotection 
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of  any  river  or  rivers  witliin  their  respective  maiiurs  "  ;  ami  b}' 
Section  XVI.  the  rights  of  bodies  politic  and  corporate  and  collegiate 
are  fully  secured.  These  saving  clauses  had  the  effect  of  leaving 
untouched  all  the  niischief  occasioned  b}'  the  owners  of  fisheries  bj' 
weirs,  fixed  engines  and  destructive  nets.  It  is  true  that  the 
lords  of  manors,  who  w'ere  perhaps  the  greatest  offenders,  were 
ordered  to  appoint  conservators  for  the  protection  of  the  rivers 
within  their  manors  ;  but  the  obstruction  and  destruction  of  the 
fish  was  left  as  it  was  and  the  Act  had  onl^'  the  effect  of  provid- 
ing a  close  season,  and  preventing  the  capture  of  fish  by  drugs  or 
foul  water  and  by  the  use  of  fire  and  light.  In  short,  it  seems  to 
have  done  little  more  than  to  have  prevented  poaching,  leaving  the 
owners  of  fisheries  free  to  fish  as  they  had  hitherto  done.  So  the 
matter  rested  till  1861  when,  mainly  through  the  exertions  of  the 
late  Mr.  Frank  Buckland  and  a  number  of  other  eminent  authorities 
on  the  culture  and  preservation  offish,  an  Act  w'as  passed  by  which  it 
was  doubtless  intended  that  the  powers  of  the  owners  of  fisheries  to 
keep  up  weirs  and  use  destructive  methods  of  fishing  should  be 
greatly  limited.  The  provisions  of  this  Act  and  subsequent  Acts 
down  to  188G  are  full}^  set  out  in  the  Appendix.  Most  careful 
provisions  are  enacted  for  the  jjurpose  of  giving  the  salmon  a 
free  run  up  and  down  the  rivers,  for  protecting  them  by  close 
seasons  and  from  j^ollution,  and  from  illegal  capture.  The 
fishing  weirs  were  ordered  to  be  regulated  and  free  gaps  made 
in  them  which  were  to  be  kept  open  for  the  passage  of  fish  at 
all  times,  and  fish  passes  were  authorised  to  be  attached  to 
dams.  Again,  however,  in  the  care  of  the  legislature  not  to 
interfere  too  seriously  with  vested  rights,  exceptions  were 
inserted  for  saving  the  rights  of  owners  of  ancient  weirs  and 
modes  of  fishing  which  gave  rise  to  much  litigation,  and  although 
many  weirs  and  fixed  engines  were  swept  away,  a  number  of  ancient 
obstructions  were  still  left  notwithstanding  the  exertions  of  the 
Fishery  Commissioners  who  were  appointed  to  inrpiire  into  the 
legality  of  all  fixed  engines. 

What  effect  all  this  legislation  for  the  jirotection  of  salmon  had 
upon  the  supply,  as  compared  with  that  of  ancient  times,  we  can 
form  no  useful  estimate.  The  ancient  accounts  of  the  recei2)ts  of 
fisheries  are  generally  reckoned  in  money,  and  no  information  given 
as  to  the  quantity  or  number  of  the  fish  taken.  The  accounts  of 
one  fishery,  however,  viz.,  that  of  the  Itcheu,  which  belonged  to  the 
Bishops  of  Winchester,  show  the  number  of  salmon  annually  taken 
in  the  reigns  of  Henry  III.,  Edward  I.,  and  Edward  II.,  and  give 
some  information  as  to  the  prices  of  the  fish.  The  takes  of  salmon 
in   the  various   years   were   as   iollows  : — 1244,  74  salmon  sold  for 
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i'7  9s.  8(/.,  or  all  uVL-iuye  of  about  '2s.  i)d.  apiucu  ;  1246,  46  salmiui 
of  which  7  fetched  10s.  9(/.,  and  39  soUl  for  £5  10s.  11(?.  ;  1251,  7 
sahuon  sold  for  83s.  (weir  out  of  repair) ;  1252,  17  sahuon  ;  1266, 
24  sahuou  ;  1269,  15  sahuoii ;  1272,  44  sahiioii ;  1275,  15  sahiiou ; 
1279,  8  sahuon  (weir  out  of  repair) ;  1281,  76  sahnon  (a  new  weir) ; 
1283,  26  sahiion  ;  1284,  25  sahnon  ;  1285,  60  sahnon  ;  1286,37 
sahnon  ;  1287,  85  salmon  ;  1288,  40  sahnon  ;  1293,  44  sahnon,  of 
which  10  sokl  at  6s.  apiece,  and  34  at  2s.  apiece  ;  1295,  13  sahnon; 
1296,  36  sahnon ;  1298,  35  sahnon  ;  1299,  54  sahnon  sokl  for 
£&  12s.  :  1300,  18  salmon  sold  for  i'3  >is.  ;  1305,  a  salmon  was  sent 
to  the  King  alive  when  he  was  staying  at  the  I'riory  of  S.  Denys  ; 
1306,  72  sahnon  ;  1808,  21  salmon  of  which  8  sold  for  41s.  6(/.,  and 
10  for  35s.;  1309,  99  salmon;  1312,  55  salmon,  18  of  which 
fetched  35s.  6(7. ;  1318,  55  salmon,  53  of  which  fetched  ±'8  Os.  3(/., 
viz.,  19  at  4s.  and  84  at  2s.;  1367,  42  sahuon  sold  for  ±'6  12s., 
viz.,  12  at  8s.  4rf.,  20  at  3s.,  and  15  at  2s.  6d. ;  1401,  12  salmt)n 
sold  at  6s.  8(/.  each,  8  at  8s.  id.  each,  and  100  lampreys  at  Is.  8d^ 
a  hundred. 

This  fishery  which  was  fished  by  a  "  hiltra  "  or  trap  at  South 
Stoneham,  is  now  the  propertj'  of  Sir  Samuel  Montagu. 

The  only  other  record  we  have  found  of  the  takes  of  salmon  river 
is  that  of  the  diary  of  one  Lovegrove,  who  was  tenant  of  the 
Boulter's  Lock  fishery  on  the  Thames  at  Maidenhead  from  1794  to 
1821,  referred  to  by  Mr.  Grcnfell  in  a  letter  to  the  Times  in  1899, 
the  summary  of  which  is  as  follows  : — 

Year. 

1794 
1795 
1796 
1797 
1798 
1799 
1800 
1801 
1802 
1803 
1804 
1805 
1806 
1807 
1808 
1809 
1810 
1811 


No.  of  Fish. 

Weight  iu  pouuds. 

15 

148 

19 

168 

18 

328 

37 

670 

16 

317 

86 

507 

29 

888 

66 

...       1,124 

18 

297 

20 

374 

62 

943 

7 

116 

12 

245 

16 

258 

5 

88 

8 

116 

4 

70 

16 

181i 

Xll 


farit  Atjrj. 

Xo.  <){  Fisli. 

Wfiglit  ill  Pouiuls, 

18 

224 

14 

220 

13 

97i 

4 

52 

14 

179 

5 

7GJ 

4 

48i 

5 

84 

Year. 
1H12 

IHl;} 
1814 
1815 
IBin 
1817 
1818 
1819 

1820  not  one  caught. 

1821         2         31 


Totnl     ...       483         7,346^ 

Thames  salmon  appear  by  the  diary  to  have  fetclied  high  prices, 
two  salmon  of  21  lbs.  and  18  lbs.  caught  on  the  11th  May,  1795, 
fetching  ±'9  15s.  and  one  caught  in  1808  selling  for  ill  -is.,  at  the 
rate  of  8s.  a  lb.  The  extinction  of  salmon  in  the  Thames  was  not, 
as  is  usually  supposed,  primarily  due  to  the  pollution  of  the  lower 
river  by  sewage.  There  was  no  serious  pollution  at  the  period  when 
Lovegrove  kept  his  diary.  Ships  took  in  their  fresh  water  in  the 
Pool  long  after  that  date  and  within  living  memory,  and  the 
serious  pollution  did  not  begin  much  before  1850 — -1860.  The 
real  factor  that  kept  salmon  out  of  tlie  Thames  was  the  erection  of 
the  pound  locks.  Tluit  took  place  between  1800  and  1823. 
Under  the  Thames  Navigation  Acts,  1788,  1795,  and  1812,  exten- 
sive alterations  were  nnule  in  the  river.  The  old  system  of  winding 
barges  up  shoots  and  rapids  with  a  winch,  which  of  coiu'se  did  not 
obstruct  the  passage  of  the  fish,  was  discontinued,  and  locks  were 
built  in  their  places,  or  new  cuts  were  made  in  the  river,  and  solid 
weirs  erected  over  which  the  fish  could  not  pass  except  in  flood 
times.  Lovegrove's  diary  shows  that  the  falling  ofif  in  the  number 
of  fish  commenced  in  1805,  the  take  falling  from  sixty-two  fish  in 
1804  to  seven  in  1805,  and  the  numbers  diminished  more  or  less 
<lown  to  1821.  In  1823  the  last  salmon  ever  caught  in  tlie  Tliames 
was  taken  near  Monkey  Island,  and  sent  to  the  King  at  ^Viudsor. 
These  dates  are  coincident  with  the  canalisation  of  the  river.  Mr. 
^\'alpole,  the  late  Insj)ector  of  Fisheries,  states  that  the  fiiUing  off 
of  the  takes  of  salmon  in  other  rivers  was  due  in  his  opinion  to  the 
t^rection  of  the  pound  locks.  It  would  seem,  therefore,  that  the 
constant  legislation  for  the  protection  of  salmon  was  fairly  eti'ectual 
for  their  preservation  till  the  pound  locks  began  to  be  erected,  and 
the  weirs  necessary  for  tlieir  working  were  built  so  as  to  stop  the 
ascent  of  the  fish.  These  obstructions  have  been  attacked  under 
the    Salmon    Acts    from     18(51     downwards    with     some    success, 
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but  a  further  enem.y  has  come  into  the  watei',  viz.,  pollution 
from  manufacturies  and  by  sewage  from  the  great  towns,  which 
have  grown  up  near  salmon  rivers.  This  enemy  the  legislature 
seems  unable  to  successfully  repel.  Tlie  returns  of  the  capture 
of  salmon  since  1861  will  be  found  in  the  reports  of  the  Inspector 
of  Fisheries. 

In  the  review  of  the  entire  legislation  as  to  fisheries  in  Chapter  I. 
of  Part  II.  the  numerous  Acts  relating  to  the  Herring  Fishery  have 
not  been  dealt  with,  as  none  of  them  are  now  in  force.  The  Acts 
relating  to  Whale  and  Seal  Fisheries  are  included  in  the  list  of 
statutes,  but  their  provisions  have  not  been  set  out,  being  considered 
as  being  outside  the  scope  of  this  work.  The  provisions  as  to  Sea 
Fisheries  and  Fisheries  for  Oysters,  Crabs,  Lobsters,  &.C.,  will  be 
found  set  out  in  Chapters  II. — VI.  of  Part  II.,  and  the  Acts  relating 
to  them  will  be  found  in  the  Appendix. 

Having  regard  to  the  increasing  value  and  importance  of  rights  of 
fishery,  not  so  much  in  respect  of  the  profits  to  be  derived  from 
them,  as  from  their  impoi'tance  as  adjuncts  of  amenity  to  riparian 
properties,  the  existence  of  which  adds  largely  to  their  market  value, 
owners  of  fisheries  will  be  well  advised  to  be  careful  of  their  rights. 
They  should  be  careful  as  to  the  manner  in  which  they  let  their 
fisheries  or  give  licence  to  fish  in  them,  and  as  to  the  terms  of  the 
instruments  by  which  this  is  done.  In  particular  it  is  advisable 
that  they  should  exercise  these  rights  regularly,  so  as  to  keep  up- 
evidence  of  their  possession,  and  be  careful  to  resist  attempts  to 
trespass  thereon.  It  is  the  experience  of  the  Authors  that  in  almost 
every  case  there  is  considerable  difficulty  in  j)rocuring  any  body  of 
evidence  of  recent  user,  and  this  is  frequentlj-  the  greatest  difficulty 
of  the  case.  The  proof  of  i)ossession  and  the  exercise  of  their 
rights  is  in  fact  their  true  title  to  them,  and  is  of  far  more  impor- 
tance in  the  case  of  a  dispute  than  the  existence  or  language  of  their 
documents  of  title. 

Since  freshwater  fish,  and  esiieciallj'  coarse  fish,  became  of  little 
value  except  for  purposes  of  sport,  in  consequence  of  the  improved 
means  of  communication  and  the  system  of  preserving  fish  in  ice, 
owners  of  inland  fisheries  have  been  careless  about  their  rights  and 
have  willingl}'  sufi'ered  anglers  to  take  their  sjiort  when  angling  as- 
a  sport  was  practised  by  few,  and  angling  clubs  wei'e  unknown. 
Thus  they  have  permitted  unauthorised  trespasses,  not  deeming 
it  worth  their  while  to  take  expensive  steps  by  action  at  law  to 
prevent  tliem.  This  long-continued  neglect  of  this  species  of 
property  has  caused  doubts  to  be  cast  upon  their  titles  and  leads 
to  great  difficulty  when  the  time  arrives  that  the  owner  finds  it 
necessary  to  assert  his  rights.      The  exposition  of  the  law  relating. 
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to  fisheries  in  tliis  work  will,  it  is  hoped,  he  of  assistance  to 
owners  of  fisheries  as  a  guide  to  them  in  asserting  tlieir  rights  and 
preserving  tlieir  i)roperty. 

The  Authors'  thanks  are  due  to  many  friends  for  assistance  in 
collecting  materials  for  this  work,  and  especially  to  Mr.  Scargill- 
Bird  and  Mr.  Overend  of  the  Puhlic  Record  Office;  also  to  Mr. 
K.  E.  Kirk,  Mr.  K.  F.  Kirk,  I\lr.  lioyd,  Mr.  W.  Moens,  Mr.  A. 
Heintz,  Mr.  "NVatson,  and  Mr.  X.  Clifford- Jones,  who  have  supplied 
them  with  many  references  to  records  wliich  would  otherwise  have 
escaped  their  researches. 
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Ix  considering  the  law  relating  to  fisheries  in  this  kingdom,  it  has 
been  found  necessary  first  to  study  the  history  of  fisheries  in  order 
to  ascertain,  as  far  as  may  be  possible,  the  origin  of  such  private 
rights  and  the  circumstances  under  which  tliey  came  into  existence 
as  pi'ivate  property.  This  has  been  found  necessary  because  at 
various  periods  lawyers  have  attempted  to  divide  fisheries  into 
various  classes,  and  have  given  them  various  denominations  with  a 
view  of  distinguishing  one  class  from  another.  Theories  have  been 
set  up  as  to  the  nature  and  attributes  of  these  various  kinds. 
Many  of  these  theories,  evolved  from  the  dicta  and  decisions  of 
Judges  and  text-writers,  appear  to  have  been  founded  on  erroneous 
or  imperfect  knowledge  of  the  facts  and  an  almost  complete 
ignorance  of  the  origin  and  nature  of  the  fisheries  themselves. 
Theories  as  to  the  distinction  to  be  drawn  between  what  have  been 
called  sometimes  "several"  fisheries,  sometimes  "free  fisheries," 
sometimes  "  common  fisheries  "  and  "  common  of  fishery,"  attributing 
various  conditions  of  existence  to  each  of  the  various  kinds  and 
attempting  to  so  classif}'  them  iionihiatiin,  tliat  the  mere  description 
of  each  species  should  be  held  to  denote  the  nature  of  its  condition 
and  attributes,  and  to  settle  what  shall  pass  by  such  description, 
have  grown  up  from  the  time  of  Lord  Coke  downwards,  and  may  be 
found  in  all  text-books  and  in  numerous  fullj-  argued  and  decided 
cases  throughout  our  books.  Those  theories  have  led  to  endless 
confusion  («).  A  study,  however,  of  the  history  of  fisheries  and  the 
facts  relating  to  them  shows  that  some  of  these  theories  have  no 
foundation  in  fact.  They  are  for  the  most  part  mere  guesses  at  what 
the  facts  might  have  been,  made  by  persons  who  were  ignorant  of 
the  true  facts. 

Putting  aside  these  theories,  and  studying  the  history  of  fisheries 
with  a  mind  unprejudiced  b^'  ancient  dicta  and  ancient  decisions,  we 
are  driven  to  the  conclusion  that  fisheries  in  their  orirjiu  were  profits 
of  the  soil  over  which  the  water  flowed  in  which  the  fish  were  taken, 
whether  in  tidal  or  non-tidal  waters.     This  conclusion  has  in  these 

(a)  Mukulmson  v.  ODea,  (1862)  10  H.  of  L.  Cas.  593,  per  Willes,J. 


XXXVlll  INTRODUCTION. 

liitter  (lays  come  to  be  recognised  in  the  form  of  a  settled  presumption 
that  in  the  absence  of  evidence  to  the  conti-ary  the  owner  of  a  several 
fishery  is  presumed  to  bo  the  owner  of  the  soil  {h).  If,  therefore,  a 
fishery  can  be  shown  to  have  existed  from  ancient  times  unaltered 
in  its  nature  by  any  act  of  its  owners,  as  is  frc(|ueiitly  the  case  of  a 
fishery  parcel  of  a  manor,  it  is  certain  that  the  ownership  of  the 
fishery  is  accompanied  by  the  ownership  of  the  soil,  or,  to  put  the 
■case  more  accurately,  the  ownership  of  the  soil  covered  with  water 
Jiaving  become  vested  in  the  owner  thereof,  he  is  entitled  to  the 
jn-ofit  of  that  Soil,  viz.  the  fish,  as  he  would  be  of  the  grass  of  other 
lands  (c).  Where,  however,  a  fishery  has  been  dealt  with  bj'  the  owner 
of  the  soil,  and  has  not  remained  in  its  original  condition,  it  may 
have  become  an  incorporeal  right.  The  owner  of  the  soil  may  grant 
the  right  to  take  the  fish  entirely,  but  reserving  the  soil,  or  he  may 
grant  a  partial  right ;  and  instances  of  incorporeal  fisheries  do  exist, 
although  they  are  of  infrequent  occurrence  (</).  AVliere  they  do  exist, 
they  must  have  had  their  origin  in  a  grant  from  the  owner  of  the  soil ; 
and  Blackstone  lays  it  down,  quite  accurately,  that  "  the  owner  of  a 
several  fisherj'  must  be,  or  must  derive  his  right  from,  the  owner  of 
the  soil"  (e).  Fisheries,  whether  in  tidal  or  non-tidal  waters,  must 
therefore  be  regarded  j"''"'''  Hicu'  as  profits  of  the  soil  over  which 
the  waters  How. 

Hitherto  in  all  works  iqion  the  law  of  fisheries,  from  Bracton  and 
the  celebrated  treatise  of  I>ord  Hale  downwards,  the  facts  as  to  the 
origin,  nature  and  ownership  of  fisheries  Lave  been  gathered  by  the 
text-writers  from  experience  of  reported  cases  and  records,  so  far  as 
they  were  known  to  the  writers  of  those  works.  Propositions  of  law 
deduced  from  this  knowledge,  or  from  examples  taken  from  old 
records-  relating  to  the  disputes  as  to  the  titles  of  fisheries,  have 
been  laid  down  ;  dicta  have  been  set  up  and  followed  in  case  after 
case  ;  presumptions  of  law  and  presumptions  of  fact  have  been  made 
and  established,  and  the  law  of  the  fisheries  has  thus  been  arrived 
at  by  a  deductive  process.  The  deduction  has  not  always  been  made 
frt)m  a  complete  knowledge  of  the  true  fiicts.  Except  by  I^ord  Hale, 
whose  knowledge  of  ancient  records  was  marvellous,  no  serious 
attempt  ajqjcars  to  have  been  made  to  set  up  any  theory  of,  or  to 
ascertain  the  true  origin  ()f,  the  rights  of  fishery,  or  to  deduce  from 
the  study  of  such  origin  the  various  legal  i)rocesses  bj'  which  such 
rights  have  either  come  into  existence  or  become  varied  in  their 

(4)  AU.-Oen.  v.  Emerson,  [1891]  A.  C.  649  ;  UimUon  y.  Ashby,  [189S]  2  Cb.  1  ;  KciU 
V.  Vukt  of  Deionshire,  (1882)  8  A.  C.  152. 
(f)  Y.  B.  (1495),  Tiiii.  10  Hen.  VII.  \A.  1. 
(rf)  AU.-Oai.  V.  Emerson,  [1891]  A.  C.  p.  654. 
(()  Blackstoue,  II.  39 ;  Cliitty,  (.;mue  Laws,  p.  295. 
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nature  anil  extent  by  the  acts  of  the  owners  of  them  or  the  operation 
of  law. 

It  may  therefore  be  of  use  and  advantage  to  consider  tlie  ancient 
evidence  which  we  have  relating  to  fishery  rights,  with  a  view  of 
deducing  therefrom  the  probable  origin  and  the  true  nature  of  the 
various  rights  of  fishery  which  now  exist.  A  consideration  of  the 
earlier  evidence  from  this  point  of  view  ma}'  lead  to  a  clearer  under- 
standing of  the  nature  of  the  fishery  rights  in  question  in  the 
particular  case  xnider  consideration,  and  assist  us  in  difficult  cases 
in  arriving  at  the  true  conclusion  to  be  deduced  from  the  evidence 
of  the  facts,  wliether  it  be  a  fishery  in  tidal  or  non-tidal  waters. 

It  will  be  Well  to  first  consider  the  propositions  of  law  which  have 
been  laid  down  by  tlie  older  authorities,  Bracton,  and  Lord  Hale, 
who  comments  upon  the  jiassages  in  Bracton,  and  adds  his  own 
conclusions,  derived  from  his  knowledge  of  ancient  records  relating 
to  fisheries. 

With  regard  to  tidal  waters,  Bracton  copies  directly  from  the 
"  Institutes  of  Azo  "  (/).  "  Publica  sunt  omnia  flumina  et  portus 
ideoque  jus  piscandi  omnibus  commune  est  in  portu  et  in  flumine." 
B}'  the  word  "  flumen,"  as  appears  from  the  context,  tidal  water  is 
intended.  Here  Bracton  is  stating  only  a  priind  facie  case,  as  he 
was,  of  course,  well  aware  that  there  existed  in  his  time  several 
fisheries  in  many  tidal  waters.  Hale  (*/),  referring  to  this  passage, 
says  :  "  It  must  be  taken  rivers  that  are  arms  of  the  sea  and  2>i'i>i>o 
intaito  ;  for,  de  facto,  there  doth  fall  out  in  many  ports  and  arms 
of  the  sea  an  exclusion  of  public  fishing  by  prescription  or  custom." 
Hale  (//)  ascribes  the  origin  of  the  public  right  of  fishing  in  tidal 
waters  to  the  King's  ownership  of  the  soil  of  the  sea.  He  says  : 
"  The  King's  right  of  projn'iety  or  ownership  of  the  sea  and  soil 
thereof  is  evidence  principally  in  these  things  that  follow." 

"  First,  the  right  of  fishing  in  the  sea  and  the  creeks  and 
arms  thereof  is  originally  lodged  in  the  Crown,  as  the  right  of 
depasturing  is  originally  lodged  in  the  owner  of  the  waste  whereof 
he  is  lord,  or,  as  the  right  of  fishing  belongs  to  him  that  is  owner 
of  a  private  or  an  inland  river."  "  But  though  the  King  is 
owner  of  this  great  waste,  and  as  a  consequent  of  his  propriety, 
hath  the  primary  right  of  fishing  in  the  sea  and  the  creeks 
and  arms  thereof,  yet  the  common  people  of  England  have 
regularly  a  liberty  of  fishing  in  the  sea  or  creeks  and  arms  thereof, 
as  a  public  common  of  piscary,  and  may  not,  without  injury  to  their 
right,  be  restrained  of  it,  unless  in  such  places,  or  creeks,  or  navigable 
rivers  where  either  the  King  or  some  particular  subject  hath  gained 

(/)  Lib.  ii.  c.  12.     Moore  ou  Foreshore,  y.  32.  (/i)  P.  376. 

(y)  De  Jure  Jlaiis,  p.  378. 
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a  propriety  exclusive  of  that  common  liberty  "  (()•  I"  Chapter  5 
Hale  points  out  how  the  subject  may  acquire  a  right  of  fishing  in 
the  sea  by  grant  i>r  prescription.  "  The  King  may  grant  fishing 
within  a  creek  of  the  sea  or  in  some  known  precinct  that  hath 
known  bounds  that  are  within  the  main  sea.  He  may  also  grant 
that  very  interest  itself,  viz.,  a  navigable  river  that  is  an  arm  of 
the  sea,  the  water  and  the  soil  thei'eof."  "  A  subject  may  by  pre- 
scription have  the  interest  of  fishing  in  an  arm  of  the  sea,  in  a  creek 
or  poi't  of  the  sea,  or  in  a  certain  pi'ecinct  or  extent  lying  within 
the  sea,  and  those  not  only  free  fishing  but  several  fishing  "  (A). 
"  Fishing  may  be  of  two  kinds  ordinarily,  viz.,  the  fishing  with  the 
net,  which  may  be  either  as  a  liberty  without  the  soil,  or  as  a 
liberty  arising  by  reason  of  and  in  concomitance  with  the  soil 
or  interest  or  propriety  of  it;  or  otherwise  it  is  a  local  fishing  as 
ariseth  by  and  from  the  propriety  of  the  soil.  Such  are  fiurgltes, 
weirs,  fishing  places,  hor(irh\<e,  stuchite,  &.C.,  which  ai'c  tlie  very  soil 
itself,  and  so  frequently  agreed  in  our  books.  And  such  as  these 
a  subject  may  have  by  usage  either  in  gross,  as  many  religious 
houses  had ;  or  as  parcel  of  or  appendant  to  their  manors,  as 
both  corporations  and  others  have  had ;  and  this  not  only  in 
navigable  rivers  and  arms  of  the  sea  but  in  creeks  and  ports  and 
havens,  yea  and  in  certain  known  limits  in  the  open  sea  contiguous 
to  the  shore."  "  Now  for  precedents  touching  such  rights  of  fishing 
in  the  sea  and  arms  and  creeks  thereof  belonging  by  usage  to 
subjects,  the  most  whereof  will  appear  to  be  by  reason  of  the 
propriety  of  the  very  water  and  soil  wherein  the  fishing  is,  and 
some  of  them  even  witliin  the  ports  of  the  sea  "  (/).  And  here 
liord  Hale  sets  out  divers  instances  from  records  to  prove  his 
projiosition,  mid  says  that  infinite  more  of  this  kind  might  be 
produced  (»(). 

With  regard  to  iion-tidMl  water  Bracton  refers  to  the  right  of 
fishing  ill  tlie  chapter  dealing  with  "  Libernm  tenementum  "  (;i)  as 
follows  :  "  Item  dici  poterit  lilierum  tenementum  alicujus  per  se  vel  in 
comniuni  piscare  in  feodo  proprio  :  ut  si  quis  terram  possideat 
pro])e  ripam  ex  utraque  parte  aqute,  per  totum  lieebit  ei  piscare  sicut 
in  libero  tenemento  suo  sine  inipedimento  alicujus,  et  si  quis  eum 
impediverit,  facit  ei  disseisinam,  nee  competit  ei  hoc  fucere  in 
proprio  ex  alii|ua  impositione  servitutis,  cum  nemini  serviet, 
fundus  pidpriiis.  Itciii  si  tantum  ex  altera  iiiute  juicdia  possideat 
l)rope  ripiiin,   tenementum  suum  erit  uscjue  ad  tilum   aquic,  et  sua 

(!)  Hale,  De  Jure  Maris,  p.  377. 

(k)  Ibid.,  i>.  384. 

(/)  Jbi,l..  i>.  385. 

(m)  Jbhl.,  i<.  388. 

(ii)  Lib.  4,  cnii.  28,  sect.  4. 
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erit  pisciiriii  ct  jus  pisciuidi  sine  alio,  nisi  i'ortu  it;i  sit  (|Uoil 
servitutein  iinponat  fiiudo  suo  ([iiihI  qiiis  possit  piscare  cum  eo, 
et  itii  in  commuui,  vel  quod  alius  pur  se  ex  toto  ;  ot  quod  quis  sibi 
sorvitutoni  iniposuerit  quod  ijise  non  possit.  In  conmiuni  autoiii 
piscare  poterit  viciims  cum  viciiiis  ex  vicinitate  vel  pro  certo  prctio 
vel  ex  longo  usu  ad  similitudinem  juris  pasceiidi  in  alieno." 

Lord  Plale  (ch.  1)  follows  Bractou :  "  Fresh  rivers,  of  what  kind 
soever,  do  of  common  right  belong  to  the  owners  of  the  soil 
adjacent ;  so  that  the  owners  of  the  one  side  have,  of  common  right, 
the  propriety  of  the  soil,  and  consequently  the  right  of  fishing 
usque  Jilum  aquif ;  and  the  owners  of  the  other  side  the  right  of 
soil  or  ownership  and  fishing  unto  tlie  jihiiii  dqinr  ou  their  side. 
And  if  a  man  be  owner  of  the  land  on  both  sides  in  connnon 
presumption  he  is  owner  of  the  whole  river  and  hath  the  right 
of  fishing  according  to  the  extent  of  his  land  in  length.  With  this 
agrees  the  common  experience  "■ — "  but  special  usage  may  alter 
that  common  presumption ;  for  one  man  may  have  the  river  and 
others  the  soil  adjacent ;  or  one  man  may  have  the  river  and  soil 
thereof,  and  another  the  free  or  several  fishing  in  the  river  "  (o). 

Thus  we  sec  that  Ijord  Hale,  referring  to  non-tidal  waters,  sets  out 
a  general  statement,  which  is  no  doubt  the  result  of  the  examination 
of  cases  within  his  extensive  knowledge.  That  result  is  that,  in  the 
majority  of  cases,  the  presumption  of  the  riparian  ownership  of  the 
soil  and  fishery  to  the  mid-stream  is  the  rule,  but  to  this  rule  he  is 
careful  to  state  that  there  are  exceptions,  and  ex])erience  of  the 
history  of  fisheries  shows  that  these  exceptions  are  numerous. 

As  regards  fisheries  in  tidal  waters,  Lord  Hale  states  that  they 
may  be  fisheries  with  the  soil  or  fisheries  w'ithout  the  soil ;  and  he 
gives  examples  of  such  fisheries  belonging  to  subjects,  observing 
that  they  are  all  fisheries  with  the  soil,  but  he  gives  no  example  of 
an  incorporeal  fishery,  and  he  shows  that  the  ownership  of  a  fishery 
worked  with  fixed  engines  implies  the  ownership  of  the  soil. 

Pjxcept  as  regards  royal  fish  (whales,  jiorpoises,  sturgeons,  ^:c.), 
we  find  nowhere  any  suggestion  that  there  existed  any  prerogative 
right  in  fish  either  in  tidal  or  non-tidal  waters,  as  in  the  nature  of 
/t'/vt  naturic  or  game  under  the  Lnglish  law  ;  not  even  in  salmon  (as 
there  is  in  Scotland),  and  Hale  points  out  that  salmon  is  not  a  loyal 
fish  {p).  Bracton(g')  lays  it  down  as  common  law  that  fishes  generally 
are  animals  which  are  born  in  the  sea,  which  when  they  are  taken 
belong  to  the  captor  ;  but  he  distinguishes  royal  fish  and  wild 
beasts  and  undomesticated  birds  as  belonging  to  the  King  by  his 

(o)  Hale,  Dv  Jure  Maris,  (p.  370. 

(p)  Hale,  Ibid.,  p.  412. 

(q)   Lib.  1,  caj..  r2,  sect.  UU  ;  lib.  2,  cii]..  1,  sect.  2. 
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prerogative  (r).  It  whs  considered  by  the  furly  writers  on  the  Connnon 
Lnw  of  Engliind  tlnit  altlion^li  the  dominion  iind  jurisdii-tion  of  tlie 
sea  beh)n<^ed  to  the  Sovereign,  the  free  iind  universal  rights  of 
fishing  and  navigation  exereisable  under  his  jurisdiction  and  pro- 
tection belonged  to  the  subject  (s).  How  and  in  what  manner  the 
Crown  aciiuired  the  right  to  interfere  with  the  exercise  of  the  public 
right  of  tisliing  in  tidal  waters,  we  know  not.  Schultes  (/)  suggests 
that  innovations  were  gradually  introduced,  and  i)rinces  on  the 
Continent,  by  a  specious  pretext  that  the  universal  prounscuous 
liberty  of  hshing  occasioned  disputes  and  was  productive  of 
pernicious  consequences,  assumed  to  themselves  that  privilege 
absolutely  to  the  exclusion  of  their  subjects ;  and  none  were 
permitted  to  exercise  the  occupation  of  fishing  but  those  who  had 
obtained  a  license  from  the  Crown,  for  which  a  tribute  was  paid ; 
by  which  means  considerable  revenues  Howed  into  the  public 
treasury  and  were  regarded  as  part  of  the  Regalia  of  the  Crown. 
Schultes  (p.  98)  states  that  by  the  laws  of  Fi'auce  the  right  of 
fishing  was  formerly  vested  exclusively  in  the  Prince,  and  the 
jirofits  thereof  were  accounted  the  rrijuUii  of  the  C^rown,  and  in 
Scotland  salnnni  fishery  is  part  of  the  iiiinoni  rtujaUa.  It  seems 
probable  that  the  Conqueror  brought  over  the  idta  that  fishery  in 
tidal  waters  was  one  of  the  iriialin,  and  that  he  exercised  the  pre- 
rogative right  to  grant  several  fisheries  and  exclude  the  public  from 
fishing  in  particular  localities.  An  entry  in  Domesday  Book  (fo.  183) 
relating  to  Dunre,  in  Herefordshire,  shows  the  public  Hshing  had 
been  excluded  at  that  spot.  "  In  a(jua  vero  nemo  piscatur  sine 
licencia."  Domesday  Book  (p.  280)  also  shows  that  the  burgesses 
of  Nottingham  used  to  fish  in  the  Trent  and  complain  that  they  are 
now  forbidden  to  do  so.  "  In  aqua  Trente  soliti  erint  piscari  et 
modo  (pierelam  faciunt  eo  quod  piscari  prohibentur." 

In  whatever  way  the  right  to  create  several  fisheries  in  tidal 
waters  arose,  it  is  clear  that  in  early  times  before  the  reign  of 
Henry  11.  the  power  was  extensively  exercised,  and  several  fisheries 
wiiitli  are  now  in  existence  almost  completely  cover  the  whole  of  the 
tidal  estuaries  and  many  parts  of  the  coasts  of  the  kingdom.  Text- 
writers  deriving  their  knowledge  only  from  decided  and  reported 
cases  have  considered  that  these  fisheries  so  granted  were  excep- 
tional and  few  in  number (h).  This  is  a  fallacy,  for  it  can  be 
shown  by  records  that  they  existed  in  almost  every  piece  of  tidal 
water  round  the  coasts   which  was  naturally  available  for  the  profit- 

(r)  Lib.  :;,  cap.  24,  sect.  I.     Sec  SchulU's,  pp.  17,  IS. 

(»)  Scliultes,  p.  (). 

(<)  Aquatic  Kif;lit.i,  p.  U. 

(u)  Hall  uu  Suushoru,  p.  71(>. 


INTRODUCTION.  xliii 

able  exorcise  of  an  exclusive  fishery.  Numerous  several  fisheries  in 
tidal  waters  were  in  existence  bef(n'e  the  date  of  Domesday  (c),  and  in 
nontidal  waters  the  ilsheries  appear  to  have  been  all  appropriated 
to  the  lords  of  thi^  nninors(.r). 

In  the  following  chapters  we  have  endeavoured  to  extract  the 
evidence  of  ancient  records  and  decided  cases  which  may  help 
to  throw  light  upon  the  origin  and  history  of  fisheries  and  tlie 
manner  in  which  tliey  have  been  dealt  witli  by  the  owners  of 
them,  and  it  is  hoped  that  a  study  of  the  facts  collected  may 
be  of  service  in  solving  many  of  the  doubts,  and  of  clearing  up  mucli 
of  the  confusion  that  has  arisen  in  the  past  as  to  the  nature  and 
conditions  of  the  fisheries  now  in  existence. 

(r)  See  List  of  Fisheries,  post,  p.  400. 
(a')  See  Lists  of  Fisheries,  post,  p.  407. 
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CHAPTER   I. 

Of  the  Evidence  as  to  Fisheries  in  Dojiesday  Book. 

Domesday  Book  has  many  refei'ences  to  fisheries  existing  at  the 
date  of  that  survey.  In  some  of  the  comities  the  commissioners 
who  valued  the  manors  have  returned  the  profits  more  carefully  tlian 
in  others.  In  Berkshire  36  manors  are  returned  as  having  fisheries  ; 
in  Buckinghamshire,  17  ;  in  Camhridgeshire,  30  ;  in  Chester,  18  ;  in 
Devon,  14  ;  in  Essex,  30  ;  in  Gloucestershire,  15;  in  Hampshire,  17  ; 
in  Hereford,  13 ;  in  Hertfordshire,  1'2 ;  in  Huntingdonshire,  1  ;  in 
Kent,  51;  in  Lincolnshire,  42;  in  Middlesex,  11;  in  Norfolk,  36 ; 
in  Nottinghamshire,  19 ;  in  Oxfordshire,  20  ;  in  Shropshire,  17  ; 
in  Somerset,  7  ;  in  Suffolk,  21 ;  in  Sm-rey,  10 ;  in  Sussex,  20  ;  in 
Worcestershire,  15  ;  in  Yorkshire  (where  it  was  not  wasted  at  the 
time  of  the  survey)  10  manors. 

In  Bedfordshire,  where  the  rivers  are  small  ones,  we  have  no 
return  of  any  fishery  hy  that  name,  hut  we  find  16  manors  in  which 
there  is  a  return  of  the  rent  of  the  mill  with  a  rent  in  eels,  e.g. 
"  ij  molendince  dc  40s.  ct  120  eels  "  (a).  This  eel  rent  appears  by  com- 
parison of  other  entries  to  show  that  the  fishei-y  in  the  manor  was 
let  with  the  mill  to  the  miller.  Eels  at  this  period  were  considered 
the  choice  fish,  and  throughout  Domesday  Book  we  continually  find 
this  rent  of  eels  as  rent  of  fisheries,  e.g.  (p.  149)  Evreham  (Bucks), 
"  De  iiij  jjiStYa-n's  1,500  eels  ct  pisces  per  diem  veneris  ad  opus 
prcpositi  rille  "  ;  (p.  150  s),  Medmenham  (Bucks),  "  De  piscaf  iidlle 
a7iguillas,"  and  in  this  county  the  rent  or  value  of  all  the  seventeen 
fisheries  is  returned  in  eels.  The  case  is  the  same  in  Cambridge- 
shire.    In  Hertfordshire  all  the  rents  or  values  of  fisheries  are  in 

(«)  At  a  later  date  we  find  several  fisheries  in  nearly  all  tbe  rivers  in  Bedfordshire. 
See  post,  p.  43. 
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eels,  e.g.  (p.  136  b)  Henielliainpstuad,  "  iiij  molcndiniB  de  378.  4r/.  ct 
300  eels,  less  25  "  ;   (p.  137  b)  Hodesdon.  "  De  i/iinjite  c.  anfjnillas  " 
(p.  139)   Odcsdone,  "  De  piscar  cl.   anguilhis."      In    Kent  we  find 
rents  in  eels  and  rents  in   money   for   fisheries,  and  one   fishery 
rendering   herrings,  (f.   10  b)   Dodeham,   "  dinihlia  piscaria  de  cec 
allecibus."     In  Leicestershire  we  find  no  return  of  eitlicr  fisheries  or 
eel  rents ;  whatever  fisheries  existed  were  probably  valued  with  the 
mills.     In  Northamptonshiro  there  is  no  mention  of  any  fishery,  but 
manj'  returns  of  mills  valued  and  money  and  eel  rents.     In  Oxford- 
shire there  are  fisheries  rendering  rent  in  money  ;  mills  rendering 
rent  in  money  and  eels  ;  mills  with  fisheries  valued  together ;  (p.  156) 
C.'ersetone,    "  De    inolino    et  pisearia   15s.    6(/.   et    clxxr    angillas" ; 
C'odesdone,  "  Ibi  molinum  et  ij piscarice  de  xijs  "  ;  (160)  Estone,  "  Ibi 
molinum  enm  p/scffrid  reddaiis  .r.r.rs."      There  are  also  rents  from 
fishermen  who  must  have   rented   parts    of  or   the  whole   of  the 
manorial  fishery,  e.g.  (f.  154  b)   Dorchester,  "  I'iscator  reddit  xxx 
stickasangttillarum"  (b);  (158)  Haiforde, " ijpiseatores deQOOauguillis." 
In  Shropshire  we  find  fisheries  rendei'ing  rent  in   money  and  also 
in  eels,  mills  rendering  rent  in  eels,  or  in  eels  and  money  :  (f.  '283  b) 
Achelow,  "  Jl/oZi?ii(7»  et  jnscaria  dc  MDiJ  (uuiuillis  magiiis"  ;  Edmen- 
(hme,  "  Ibi  moUnuni  euin  piscaria  reddens  .rs  "  ;   (f.  257  b)  Udeford  et 
liiiitune,  "  V  piscari<c   in  ecnsu  viUananun  ";  (f.  254  b)  Etune,  "Ibi 
jiiscarid   in    Tarcrna   nil   reddens.^'     In  Warwickshire  no  fisliery  is 
mentioned,  but  there  are  many  cases  of  mills  rendeiiiig  eel  rent. 
In  Wiltshire  no  fishery  is  mentioned.     In  Worcestershire  nearl}-  all 
the  fisheries  I'ender  their  rent  in  eels  and  the  case  is  the  same  in 
Yorkshire.     It  would  seem  therefore  that  where  we  find  a  rent  of 
eels  returned  as  jiart  of  the  profits  of  a  manor  in  Domesday  Book, 
there  is  a  strong  jiresumption  that  the  fishery  was  let  with  the  mill 
or  included  in    tlie  valuation   made   by   the  commissioners   in  the 
valuation  of  the  mill.     If  this  be  so  it  could  be  shown  tliat  fisiieries 
existed   in  almost  every  stream  in  the  kingdom.     Tlie  returns  for 
the  counties  of  Berkshire,  Buckinghamshire  and  Oxfordshire,  show 
tliat    the    Tiiames    contained    a    succession    of   manorial    fisheries 
throughout  its  course  through  those  counties.     Besides  rents  in  eels 
wc  have  rents  in  salmon  from  fisheries  in  the  counties  of  Chester, 
Devon  and  Hereford,  and  in  one  case,  Petresham  in  Surrey  (f  32  b), 
a  rent  in   eels  and   lampreys,  "pisearia  de  milla  anguillis   et  niilla 
lam})redis," 

Tiie  word  usually  employed  in  Domesday  to  denote  a  fisliery  is 
"  jiiscaria,"  but  a  comparison  of  the  Exon  Domesday  for  Devonshire 
which  is  the  original  return  of  the  commissioners  for  that  county, 

(li)  A  stick  of  eels  coutaiueJ  usually  twenty-six  eels. 
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wliich  was  afterwards  abbreviated  in  Domesday  Book  itself,  shows 
the  use  of  the  words  "piscatoria,"  "piscature,"  "  pistcatio,'"  "pescatio," 
which  are  all  rendered  " piscaria"  in  Domesday.  In  the  Essex 
return  we  have  the  words  ''piscina  "  and  " piscaria  "  used  apparently 
indifferently  to  mean  the  same  thing.  There  are  many  references 
to  weirs  as  "  guorts,"'  "  gurgites,"  these  being  the  engines  at  which 
the  profits  of  the  fisheries  were  taken  (c).  At  Lackinghethe,  in 
Suffolk  (f.  392),  we  find  reference  to  a  fishing-boat,  "  Ibi  iiij  piscarice 
ill  Eli  ct  navis  ad  piscaiidum."  At  Saham,  in  Cambridgeshire 
(f.  192),  seines  are  referred  to,  "  Ihi  eat  una  piacator  haliens  j  nacjcnam 
in  Jacu  ejusdcm  viUie."  Also  (f.  195  b),  "In  Mara  de  Saham  j 
sagenam  consuetudinc."  In  Canelia  (Chester)  (f.  260),  "  Ihi  navivula 
et  irtc"  ;  Hundetone  (Chester),  "  naricida  et  rcta."  The  fishery  at 
Hampton  Court,  Middlesex,  is  clearly  a  fishery  throughout  the 
manor  (f.  130),  "  Dc  sagenis  et  tractus  in  aqua  Tamisice  iijs." 

A  careful  examination  of  Domesday  Book  unquestionably  shows 
that  at  least  in  non-tidal  and  inland  waters  several  fisheries  existed 
in  almost  every  river  and  lake  in  those  jiarts  of  the  kingdom  to 
which  the  great  survey  relates.  Nor  must  the  evidence  of  Domes- 
day be  taken  negatively  for  the  purpose  of  arguing  that  because  no 
fishery  is  referred  to  as  belonging  to  a  ijarticular  manor,  no  fishery 
therefore  existed.  We  find  frequent  mention  of  "  half  a  fishery," 
"  dimidia  piiscarice,"  as  belonging  to  a  manor,  and  yet  it  appears 
that  the  other  half  of  the  fishery  is  to  seek.  A  remarkable  instance 
of  this  occurred  in  the  author's  experience.  In  the  return  for  Were 
(Wear  Gifford,  Devon,  f.  115)  we  read,  "Ibi  dimidia  piscaria  reddens 
a-l.  dcnarios."  The  manor  of  Wear  Giftord  is  situate  on  the  river 
Torridge,  and  belongs  to  the  family  of  Pine  Coffin ;  the  manor  on 
the  other  side  of  the  river  is  Monkton,  belonging  to  Lord  Eolle. 
The  fishery  of  the  river  is  fished  by  a  salmon  hatch  built  in  the 
mill  of  Wear  Gifford,  and  the  profits  of  this  hatch  have,  from  the 
time  of  Charles  I.,  and  from  time  immemiorial,  been  regularly  divided 
between  the  two  lords  of  the  two  manors,  the  fish  being  divided 
equallj',  and  when  an  odd  fish  occiuTed,  this  was  cut  in  halves. 
But  when  we  turn  to  the  return  relating  to  the  manor  of  Monkton 
(Domesday,  f.  106  b)  we  find  no  mention  of  any  fishery  or  half 
fislierj-,  although  it  must  have  existed. 

With  regard  to  the  existence  of  several  fisheries  in  tidal  waters, 
Domesday  shows  many  several  fisheries  then  in  existence.  In 
Chester  we  find  fisheries  returned  at  Stannay,  Halton,  Weston, 
Aston,  and  Norton,  on  the  Mersey,  and  at  Saughall,  Gayton,  and 
Leighton,  on  the  Dee.     In  Devon  we  find  fisheries  at  Bideford, 

(c)  See  Ncill  v.  Duke  of  Devonshire,  (1882)  S  Ajip.  Cas.  at  p.  144. 
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Nortliam,  and  Cornworthy,  on  the  Dart.  In  Essex  there  were 
fisheries  at  Bemflete,  Southchurch,  Clackton,  Mucking,  Tollesburv, 
Mersea,  Fanibridge,  Tilbury,  and  Thurrok  (Grays).  In  (rloucester 
there  were  fisheries  at  Chepstow,  Tewkesbury,  Tidenham,  Hemp- 
stead, Modiete,  Gloucester,  Odalvestune  on  the  Severn,  Lidney,  and 
Longney.  In  Hampshire  tliere  were  fisheries  at  South  Stoneham 
on  the  Itclien,  Porchester,  Dibden  (Hytlie,  near  Southampton), 
Southampton,  Hayling.  In  Kent  there  were  fisheries  at  Milton 
next  Sittingbourne,  Northfleet,  Eeculver,  Monkton  in  Thanet, 
Sesalter,  Apledore,  Swanscomb  (Greenhithe),  Lesncs  (Erith),  Bar- 
ling, Chatham,  Stoke  and  Hoo  on  the  Medway,  Higham  on  the 
Thames,  Oare  on  the  Swale,  Dodeham  returning  a  rent  in  her- 
rings, Thanet,  Newington  on  the  Medway.  In  Lancashire,  between 
the  Eibble  and  the  Mersey,  the  fisheries  in  the  great  manor  of 
West  Derbj',  which  embraced  all  the  shore  from  "Warrington  on 
the  Mersey  to  the  river  Eibble,  appear  to  have  been  all  kept  in 
the  hands  of  the  King  at  the  time  of  Domesday  Book,  and  the 
King's  tenants  were  bound,  amongst  other  services,  to  keep  them 
in  repair  (f.  260).  In  Lincolnshire  we  find  fisheries  at  Torksey 
on  the  Trent,  Gedney,  and  Wintringham.  Possibly  other  sea-coast 
fisheries  may  have  existed,  but  the  Domesday  names  are  not 
easily  identified,  and  so  much  of  the  sea  coast  has  been  washed 
into  the  sea  that  the  places  have  disappeared.  In  Middlesex  we 
find  weirs  at  Fulham  and  Isleworth.  In  Norfolk  we  find  fisheries 
at  Horningtoft,  Rising,  Sniithedun,  Sneteshani,  Hunstanton,  and 
Welles,  and  possibly  there  are  others  not  easily  identified  with  the 
modern  names  of  places.  In  Nottinghamshire  we  find  that  at 
Nottingham  the  burgesses  had  been  in  the  habit  of  fishing,  but  had 
been  forbidden  to  fish  in  the  Trent,  which  is  tidal.  In  Suffolk  we 
find  fisheries  at  Ludinglond  (Gorleston),  Hollesky,  and  ^\'ultun. 
Possibly  there  are  others.  In  Surrey  there  are  fisheries  at  Kings- 
ton, Mortlake,  Petersham.  In  Sussex  we  find  fisheries  at  Bosham, 
and  in  the  tidal  river  Arun,  viz.,  at  Arundel,  Otfham,  Waruing- 
caujp,  Wepham,  North  Stoke,  South  Stoke,  Bury,  Greetham,  and 
Stopham. 

We  see,  therefore,  that  as  early  as  Domesday  Book  there  were 
"fisheries"  in  many  tidal  waters  within  the  kingdom,  but  it  must 
not  be  too  hastily  assinmil  tlial  tliere  were  "  several  fisheries"  from 
which  at  that  i)eri()d  the  public  right  of  fishing  had  been  excluded. 
Domesday  (except  in  the  case  of  Nottingham)  afl'ords  no  clear 
evidence  of  this.  Tlu'  word  " iiisvaria"  in  Domesday  often  is 
clearly  used  to  nuan  the  weir  or  fishing  engine  only,  e.fj.  Middel- 
ton,  Hants  (f.  43  b),  "  Pisatria  fuit  iiiodo  non  est";  Monocstune, 
Kent  (f.  -lb),  "  Ibi  iwca 2)iscana";   Belingei,  Lincolnshire  (f.  340)> 
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"  Ibi  sedcs  piacarit/;"  ;  Wintrinj^hiuu,  Lincolnsliire  (f.  354  b),  "  pas- 
safiittm  et  sedes  piscarue "  ;  Todeiiliaui,  Sullolk  (f.  403),  "  tma 
piscaria  fait  sed  modo  noii  est";  Mortlake,  Surrey  (f.  30b),  "  TIanc 
2>iiicariam  hahuit  Ilcraldtis  in  Mortlcu/a  tempore  Ref/is  Edwardi  et 
Stujandusi  Arcldcpiscopus  hahuit  diu  tempore  Regis  Willelmi  et  tantiun 
dicnnt  quod  Ileraldus  vi  construxit  earn  tempore  Rer/is  Edwardi  in 
terra  de  Ciugestuue  et  in  terra  Sancti  Pauli."  The  existence,  how- 
ever of  a  weh-  shows  that  there  existed  a  fishery,  tlie  weir  being  the 
engine  of  capture  of  the  fish  in  tliat  fisliery,  which  may  extend  over 
a  hxrge  stretch  of  the  river  in  whicli  the  weir  is  built  ((/). 

{tl)  Neill  V.  Duke  of  Dcwnshire,  (1882)  8  A.  C.  pp.  143,  144  ;  Malcolmsonv.  O'Dea, 
(1862)  10  H.  of  L.  Cas.  619,  620  ;  Badbimi  v.  Jaikins,  [1901]  2  Cli.  at  p.  412. 


CHAPTER   II. 

Of  putting  Rivers  in  Dkfence. 

No  record  appears  to  exist  to  sliow  us  in  what  manner  tln'  Iving 
exercised  his  prerogative  (if  he  did  so  exercise  it)  to  exclude  the 
right  of  puhlic  fishing  in  tidal  waters.  Possibly  this  may  liave  been 
done  by  a  writ  to  the  slieriff  to  make  proclamation  ;  but  as  nearly 
all  the  records  of  the  realm  before  the  reign  of  John  have  been  lost, 
no  trace  can  be  found  of  any  such  mandate.  It  is  evident  that  many 
fisheries  in  tidal  waters  were  made  several  and  the  public  right 
excluded  before  the  reign  of  King  Henry  II.  When  the  entire 
kingdom,  land  and  water,  was  in  the  hands  of  the  Crown,  the  King 
could  exclude  the  public,  and  either  keej)  the  fisiiery  in  hand,  as  at 
Nottingham  (Domesday,  f.  280),  or  grant  the  several  fishery  to  a 
subject,  either  as  part  of  a  manor,  or  as  a  fishery  in  gross.  In  non- 
tidal  waters,  where  the  right  to  iisli  depended  on  tlie  possession  of 
the  soil,  there  was  never  any  right  in  the  public,  and  the  fishery 
passed  usually'  as  land  covered  with  water  within  tlie  ambit  of  a 
"  terra,"  or  territory  granted,  which  subsequently  was  known  as  a 
manor.  ^Ve  find,  however,  that  the  expression  "  to  put  in  defence  " 
is  used  with  regard  to  non-tidal  as  well  as  tidal  waters.  In  an 
assignment  of  dower  of  lands  at  Olney  in  Buckinghamshire  («)  we 
read:  "Item  quanta  pars  piscarie  que  est  in  tlr/cnso  "  ;  "  habent 
defensum  in  aqua  de  Sore  (co.  Leic.)  que  solebat  esse  communis  "  (b) ; 
"  defensum  in  aqua  de  Wreyk"  (co.  Leic.)  (c).  Tiie  lord  of  Somerton 
has  "  piscaria  in  defenso  in  aqua  de  Cherwell  "  (co.  Oxon)  ((/).  Many 
similar  instances  will  be  found  in  the  descriptions  of  fisheries  set  out 
in  a  later  chapter,  from  which  it  ajipears  that  "  ])utting  in  defence" 
meant  both  as  to  tidal  and  non-tidal  waters  the  exclusion  of  public 
iishing,  and  the  taking  of  the  fishery  into  severalty  or  exclusive 
private  ownership.  There  is,  therefore,  no  magic  in  the  expression 
"  putting  in  defence."  It  was  done  by  subjects  as  well  as  by  the 
King,  and  it  seems  probable,  as  will  appear  below,  tliat  it  was  not 
an  exercise  of  any  prerogative  right,  but  rather  an  act  of  dominion 


(a)  Close  Roll,  12  Kdw.  I.  m.  8  d.  (c)  JOid.  240. 

(i)  Hundred  Rolls,  I.  -iSS.  (<^  Ibid.  II.  710. 
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exercised  by  the  owner   of  the  st)il  over   whifh  the    water  flowed, 
whether  he  liappened  to  be  the  King  or  a  subject. 

On  grants  of  fishery,  both  in  tidal  and  non-tidal  waters,  the  King 
has  been  said  to  have  reserved  a  special  riglit  to  liimself,  a  right 
in  the  nature  of  a  sporting  right,  or,  as  Lord  Hale  calls  it,  "  an 
interest  of  pleasure  and  recreation."  Under  this  reservation  down 
to  the  time  of  the  Great  Charter  the  King  is  said  to  have  claimed 
a  right  to  stop  fishing  and  fowling  ujion  all  and  every  river  in  the 
kingdom  at  such  periods  as  he  pleased,  in  order  that  he  might  come 
there  to  fish  and  fowl ;  and  this  right  was  a  limitation  on  the  owners 
of  several  fisheries,  whose  interests  in  the  rivers  were  held  subject 
to  it.  The  riglit  was  burdensome,  because,  in  addition  to  the  injury 
to  the  fisheries,  there  was  an  obligation  on  tlie  county  to  make  and 
repair  bridges  to  allow  the  King  to  pass  in  the  exercise  of  his  sport. 
Lord  Hale((>),  writing  "Of  the  right  of  prerogative  in  private  or 
fresh  rivers,"  says:  "  The  King  by  an  ancient  riglit  of  prerogative 
hath  had  a  certain  interest  in  many  fresh  rivers,  even  where  the  sea 
doth  not  flow  or  reflow,  as  well  as  in  salt  or  arms  of  the  sea" — inter 
alia — "  An  interest,  as  I  may  call  it,  of  pleasure  or  recreation.  Before 
the  Statute  of  Magna  Charta,  cap.  16,  it  was  frequent  for  the  King 
to  put  as  well  fresh  as  salt  I'ivers  in  defenso  for  his  recreation  ;  that 
is,  to  bar  fishing  or  fowling  in  a  river  till  the  King  had  taken  his 
pleasure  or  advantage  of  the  writ  or  precept  de  defensione  riiiari(e, 
which  anciently  was  directed  to  the  sheriff'  to  prohibit  riviation  in 
any  rivers  in  his  bailiwick.  But  by  that  statute  it  is  enacted,  qiwd 
nxdUe  riparice  defendentur  dcccetero,  nisi  illce  quce  fuenint  in  defenso 
tempore  Ilenriei  regis  avi  nostri,  et  per  eadem  loca  et  pier  eosdem 
terminos,  sicut  esse  consueverunt  tempore  sito. 

"  After  this  statute  the  Eipariorum  defensiones  ran  thus,  as  appears 
Claus.  '20  A'.  3,  m.  3  dorso.  Claus.  '22  N.  3,  m.  2  dorso,  et  scepius 
alihi. 

"Ilex  Vieeeomiti  U'ir/ornite  salutem.  Prtecipimns  tihi,  quad  sine 
dihttione  clauiari  facias  et  firmiter  prohiheri  ex  parte  nostra,  nt  nullus 
de  ccBtero  eat  ad  ririandum  in  rijiariis  nostris  in  hallira  tnd,  qiite  in 
defenso  fuenint  tempore  Henriei  regis  avi  nostri  ;  et  scire  facias  omni- 
bus de  comitatu  tuo,  qui  ah  antiquo  facerc  debent  pontes  ad  riparias 
illas,  quod  provideant  sibi  de  piontihus  illis,  ita  quod  prompti  sint  et 
parati  in  adventu  nostro  quando  eis  scire  faciemus. 
"  And  thus  it  was  written  to  most  counties. 

"  But  because  this  left  the  country  in  a  gi'eat  uncertainty  in  the 
writs  of  22  H.  3,  so  afterwards  it  mentioned  some  one  particular 
river. 

(r)   De  Jure  Maiis,  p.  37-2. 
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"  Et  in  alijs  riparijs  in  ballird  tiid,  qme  in  defenso  esse  consueverunt 
tempore  Hcnrici  rcfiin  avi  nostri  ; 

"As  Avon  in  Worcestershire,   Bladen  in  Oxfordshire,  Mules  in 
Surrej',  &c. 

"  'i'liis  liath  been  long  disused,  for  it  created  a  great  trouble  to 
the  country,  and  little  benefit  or  addition  of  pleasure  to  the  King." 

There  is,  however,  gi-ave  doubt  as  to  whether  the  King  reserved  or 
exercised  any  right  of  fishing.  The  King's  sport  seems  rather  to 
have  been  fowling  tlian  fishing.  The  earliest  writ  we  find  is  dated 
13th November,  19  Henry  III.,  a.d.  12.34  (/).  It  was  addressed  to  the 
sheriffs  of  Essex,  Hertford,  Somerset  and  Dorset,  and  orders  them 
to  cause  all  bridges  in  their  bailiwicks  to  be  repaired,  "  ita  quod 
Domino  liegi  et  sitis  Uherc  pateat  transitus  cum  av'ihus  suin  per  omncs 
riparias  hallivce  tuce."  The  next  writ  is  dated  at  Windsor  1st  December, 
19  Henry  III.,  a.d.  1234  (7).  It  is  addressed  to  the  sheriff  of  Berk- 
shire. It  orders  him  to  cause  the  bridges  to  be  repaired  in  the 
places  which  were  accustomed  in  the  time  of  King  John,  so  that  the 
King  can  have  free  transit  u'ith  his  birds  and  also  orders  him  to 
l)roclaim  and  to  prohibit  on  behalf  of  tiic  King,"  ne  quis  super  ripariam 
dc  Kcnnet  riviare  jntesumat."  There  is  a  writ  dated  at  Kennington 
26th  December,19  Henry  III.,  a.d.  1234(/(),  ordering  the  bridges  upon 
tlie  waters  of  Avon,  Test  and  Itchen  to  be  repaired  us  was  accustomed 
in  the  time  of  King  John,  "  itaqund  cum  Dominus  lux  ad  jMrtes  iUas 
venerit  libere  sibi  pateat  transitus  ad  riviandinii  super  riparias prtedictas. 
Et  proliilicri  facias  ne  aliquis  ririare  pnesumut  per  riparias  iUas 
(intcquam  JU'X  dlia  venerit."  The  Avon  and  the  Test  were  all 
occupied  at  this  period  by  several  fisheries  belonging  to  the  lords  of 
manors  on  their  banks.  The  entire  river  Itchen  and  the  fishery  in  it 
was  then  in  the  possession  of  the  Bishop  of  Winchester.  Tiiese 
writs  evidently  referred  to  particular  sporting  expeditions  of  the  King. 
On  21st  September,  19  Henry  III.,  a.d.  1235  (;'),  he  issued  a  more 
general  jjrohibition.  Writs  were  sent  to  the  sheriffs  of  Surrey, 
Sonthanipton,Wilts,  Dorset,  Somerset,  Berks,  Gloucester,  Worcester, 
Stafford,  Essex,  Hertford,  Warwick,  Leicester,  Rutland,  Cambridge, 
Huntingdon,  Nottingham,  Derby,  Bedford,  Bucks,  Oxford  and 
Nortlinmberland  ordering  them  to  proclaim  "  ut  nullum  deeetero  ad 
ririaudum  in  ripariis  )i<islris  in  balliva  tua  qua  in  defense  fuerint 
tempore  lu'iiis  Hcnrici  ari  nostri  priesumaf  ;  and  also  to  order  the 
men  of  the  counties  to  provide  bridges  to  the  rivers,"  ita  quod  prompti 
sint  et  paraii  in  adrentu  nostra  quam  eis  scire  feeerimus."  On 
15th  September,  20  Henry  III.,  a.d.  1236  (./),  there  were  similar  writs 


(/)  Close,  19  Hen.  III.  \>.  1,  111.  25.  (i)  Ibid.,  m.  3  d. 

{17)  Ibid.,  ni.  23  d.  (j)  Close,  20  Hen.  111.  1.1.  3  d. 

(A)  Ibid.,  m.  21. 
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dated  at  Newcastle  to  the  slicritl's  of  nearly  all  tlio  comities  south  of 
tlie  Trent  (except  Devon  and  Cornwall,  Kent,  Surrey  and  Sussex) 
in  the  same  words. 

On  25th  Septendier,  '22  Henry  III.,  a.d.  1238  (A),  writs  were  sent 
from  Shrewsbury  to  the  sheriff  of  Worcester  to  put  the  Avon  in 
defence  between  Persiiore  and  Evesham,  and  to  the  sheriff  of  Oxford 
for  the  river  Bladen,  and  to  the  sheriff'  of  Surrey,  "  ne  quis  eat  ad 
riviandum  in  hracldo  aqiue  dc  Mules"  (Mole).  On  12tli  September, 
2-1  Henry  III.,  a.i>.  1240  (/),  writs  wei's  sent  from  Woodstock  to 
the  sheriffs  of  most  of  the  southern  counties  in  the  usual  form, 
"quod  nuUiis  eat  ad  ririaiidnin  In.  riparii-s  iiostris,"  and  also  in 
September,  25  Henry  III.,  a.d.  1241  (m).  On  26th  September, 
30  Henry  III.,  a.d.  1246,  there  is  a  writ  to  the  sheriff  of  Wilts,  and 
another  on  5th  October,  30  Henry  III.,  a.d.  1246,  dated  from 
Chertsey,  "  qtiod  7iullus  cat  ad  nriandiun  in  ripariis  Regis,"  and 
that  hridf^es  be  ready  against  the  King's  arrival,  "  ct  hoc  erit  primo 
die  Lunc  instantis  inoisis."  The  practice  of  sending  these  writs  to 
a  number  of  counties,  which  appears  to  have  prevailed  down  to 
25  Henry  III.,  a.d.  1241,  must,  as  Lord  Hale  says,  "have  left  the 
countrj-  in  great  uncertainty,"  and  we  see  that  afterwards  the 
particular  river  on  which  the  King  wished  to  sport  was  named,  and 
in  the  last  writ  the  date  of  his  arrival  is  announced.  The  writ  of 
5th  October,  31  Henry  III.,  a.d.  1247,  is  the  last  of  its  kind  that 
we  find.  At  this  i)eriod  the  King  was  in  straits  for  money,  and  the 
relations  between  himself  and  his  Parliament  were  very  strained. 
The  exercise  of  this  right  of  riviation  must  have  been  very  unpopular, 
and  it  appears  to  have  been  given  up.  We  find  no  further  trace  of 
its  exercise  during  reign  of  King  Henry  III. 

The  nature  of  this  right  of  riviation  was  discussed  in  the  case  of 
Duke  of  Devonshire  v.  Pattinson  (n).  Lord  Justice  Frj',  in  delivering 
the  judgment  of  the  Court,  doubted  whether  the  prerogative  right 
could  have  authorised  the  King  to  close  the  river  against  the  ow-ner 
of  the  soil  or  to  assert  any  right  in  the  river,  except  in  preparation 
for  a  royal  visit ;  also,  whether  the  right  was  not  purely  of  a 
personal  character,  existing  only  for  the  pleasure  of  the  King  and 
his  Court,  and  whether  it  could  be  granted  by  the  King  so  as  to  be 
a  franchise  in  the  hands  of  a  subject ;  and,  comparing  it  to  the 
prerogative  of  purveyance,  thought  that  it  could  not  be  transferred 
to  a  subject.  The  doubt  expressed  by  Lord  Justice  Fry  leads  to 
the  consideration  of  the  question  whether  this  prerogative  right  of 
recreation  had  anything  to  do  with  fishery  at  all.     The  evidence  of 


(i)  Close,  22  Hen.  III.  in.  3  .1.  (m)  Close,  25  Hen.  III.  m.  4  d. 

(/)  Close,  24  Hen.  III.  in.  1  .1.  («)   (1887)  20  (.1.  li.  U.  Mo. 
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iill  records  relating  to  it  points  strongly  to  the  conclusion  that  the 
right  was  a  right  of  hawking  and  taking  swans  and  "  volucres 
ripai'iarum,"  and  not  to  a  right  to  fish  and  fowl.  We  know  that 
the  wild  swan  was  a  royal  bird,  to  which  the  King  had  a  right  by 
the  prerogative,  and  it  would  not  be  wonderful  if  in  the  time  of 
King  Henry  III.  other  birds  breeding  upon  rivers  wliich  were  the 
subject  of  the  royal  sport  of  falconry  were  deemed  to  be  tlie  King's, 
and  that  the  Sovereign  claimed  a  prerogative  right  of  fowling  on  all 
rivers  for  the  exercise  of  falconry,  and  claimed  the  right  to  prevent 
the  owners  of  the  rivers,  who  had  no  right  to  wild  birds,  as  swans, 
herons,  &c.,  from  taking  them  at  a  period  when  the  King  desired  to 
go  hawking.  The  exercise  of  such  a  right  }>cr  se  would  not  have 
been  very  burdensome,  but  annexed  to  the  riglit  and  incident  to  it 
was  the  right  to  compel  the  country  to  build  bridges  for  the  King  to 
pass  over,  "  cum  avibns  suis."  This  of  course  was  a  lieavj'  burden, 
and  we  can  easily  understand  the  desire  of  the  Barons  to  save  them- 
selves and  their  tenants  from  this  tax  by  getting  the  clause  of  the 
charter  limiting  the  prerogative  to  those  rivers  which  liad  already 
been  put  in  defence  and  probably  were  provided  with  the  necessary 
bridges. 

A  comparison  of  the  charter  of  15th  June,  a.d.  1215,  with  the 
charter  of  9  Henry  III.,  the  "  Great  Charter,"  leads  to  the  conclusion 
that  the  primary  object  of  the  Barons  was  to  i-elease  the  country 
from  the  burden  of  building  and  repairing  the  bi'idges,  and  that  the 
restriction  of  the  King's  general  rights  of  sporting  both  in  rivers  and 
in  forests  was  what  was  aimed  at.  In  John's  charter  the  clause 
is  "  Nee  villa  nee  homo  distringatur  facere  pontes  ad  ripariam  nisi 
qui  ab  untiquo  et  de  jure  facere  debent."  Then  later  on  comes 
a  subsidiary  provision :  "  Omnes  forest.c  quaj  afforestate  sunt 
tempore  nostro  sint  de  afforestate  et  ita  fiat  de  ripariis  que  per  nos 
posita  sunt  in  defenso."  In  Henry  the  Third's  charter  these  provi- 
sions,are  brought  together:  "  Ne  villa  nee  homo  distringatur  facere 
pontes,"  &c.,  and  "  Nullo  riparie  de  cetero  defendantur  nisi  ille  que 
fuerunt  in  defenso  tempore  Regis  avi  nostri  per  eadem  loca  et 
eosdem  terminos  sicut  esse  consueverunt  tempore  suo."  The 
clause  as  to  the  forest  is  left  out,  the  question  of  the  King's 
forestal  rights  having  been  settled  by  the  Charter  of  the  Forest  of 
2  Henry  III. 

The  earliest  writ  of  riviation  is  dated  13th  November,  19 
Henry  III.,  a.d.  1234.  It  orders  the  sheritfs  to  repair  the  bridges 
(lu  the  rivers  in  their  bailiwicks,  "  ita  quod  Domino  Regi  et  suis 
libere  pateat  trausitus  ctim  avihu.i  siiin  per  omnes  riparias  ballivi." 
The  writ  of  1st  December,  19  Henry  III.,  a.d.  1234,  to  the  sheriff 
of  Buckingham  has  tlie   same  words  and  urders  that   no  one  shall 
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IJi'esume  to  "  riviiire ''  before  the  King  came.  The  writ  of 
15th  September,  20  Henry  III.,  a.d.  1235,  uses  the  same  form. 
The  biter  writs  omit  the  reference  to  the  King's  birds,  and  are 
in  the  form  printed  by  nah\  The  latest  iu  date  is  dated  5th  October, 
31  Henry  III.,  a.d.  1247,  and  this  appears  to  have  been  the  hist 
issued  by  King  Henry  III.  Hale  states  that  the  right  fell  into 
disuse,  for  it  created  a  great  trouble  to  the  country,  and  little 
benefit  or  pleasure  to  the  King.  The  disuse,  however,  was  later 
than  the  time  of  King  Henrj'  III.,  for  we  find  three  cases  in  the 
reign  of  Edward  I.,  in  which  the  right  was  exercised  by  licensees  of 
the  King,  and  the  language  of  these  licences  is  almost  conclusive  to 
show  that  the  right  was  a  right  of  fowling  and  not  of  fishing. 

There  is  a  writ  dated  28th  October,  11  Edward  I.,  a.d.  1283, 
addressed  to  all  sheriffs  and  bailift's,  stating  tlie  King  had  given 
license  to  Gilbert  de  Clare,  Earl  of  Hereford,  "quod  in  2»'cscnti 
sesona  hycmaU  per  riporias  nostrax  de  Liure  ct  Frame  epic  sunt  in 
defenso  riviare  et  ares  ripariaruui  hnjnsmodi  eapere  possit  sine 
occasione  rel  iinpcdiniento  nostra  sen  hallirorum  nostrorum  qxiornm- 
enniqiie,"  and  ordering  them  to  allow  him  to  riviate  and  take  sucJi 
birds  on  the  said  rivers  (jjer  preedietas  riparias  riviare  et  hujusmodi 
aves  eapere  permittatis) .  This  is  a  license  to  fowl  rather  than  a 
license  to  fowl  and  Jish.  At  this  period  Gilbert  de  Clare  was  the 
owner  of  the  castle  and  manor  of  Wareham,  of  which  the  fisherj-  in 
the  rivers  Frome  and  Puddle  was  parcel.  The  earl  had  the  right 
to  fish  but  had  not  the  prerogative  right  to  take  wild  swans  and  the 
"  volucres  ripariarum."  The  river  Lowe  was  probably  the  then 
name  for  the  river  Trent  or  Piddle.  The  two  rivers  were  afterwards 
known  as  the  "north  and  south  rivers  of  AVareham,"  and  the 
fishery  in. them  was  granted  out  by  Queen  Elizabeth  "  with  all  riglits 
and  liberties  of  fowling,  hawking  and  taking  swans  and  other  fowl  iu 
the  said  rivers  and  on  the  banks  thereof." 

There  is  a  writ  dated  13th  October,  11  Edward  I.,  a.d.  1283,  by 
which  the  King  grants  to  Eeginald  Fitz  Peter  "quod  riviare  j^assit 
per  totaiH  ripariam  nostrum  de  Kennett  in  instanti  sesona  et  arcs 
eapere  et  asportare  quo  vuhierit  sine  omni  oeeasione  vel  impedimento 
nostri  vel  hallirorum  nostrorum."  This  again  is  clearly  a  license  to 
fowl — not  to  fish.  There  is  another  writ  dated  28th  September, 
12  Edward  I.,  a.d.  1284,  by  which  the  King  gives  hcense  to  Henry 
de  Lacy,  Earl  of  Lincoln,  "  quud  in  riparia  de  Sturc  et  alias  riparias 
nostras  infra  eomitatus  Dorsctie,  Somcrsetie  et  AViltscire  in  defenso 
positas  riviare  possit  sine  falronibus  in  yeme  instanti."  Herewe  have  a 
limited  license  to  fowl,  probably  limited  to  taking  duck  and  the  smaller 
kind  of  river  fowl,  and  excluding  swans  and  herons,  which  could  only 
be  taken  by  falcons.     There  is  no  suggestion  of  any  right  to  take  fish. 
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By  a  writ  dated  6th  October,  47  Edward  III.,  a.d.  1373  (o)  the 
Kiii^'  cinninaiuled  to  tlic  sheriff  of  Oxfordshire  that  he  shoidd  make 
proc'liuiiatioii  tliat  all  bridges  should  be  repaired  and  all  fords 
uiHrkcd  out  with  stakes  and  piles  '"'  pro  deductu  nostro  cum  fal- 
conibiig  iiostris  in  instanti  seisona  yeniali,"  and  that  he  should 
compel  tlie  people  to  execute  the  work  so  that  by  their  default  no 
peril  shall  arise  to  the  Kin<?  and  others  in  his  company,  "sen  dictis 
falconihus  iiostris  in  adventu  nostro  in  partibus  illis."  Here  there 
is  clearly  no  suggestion  of  any  right  in  the  King  to  fish,  and  at  this 
period  it  is  abundantly  clear  that  all  the  rivers  in  Oxfordshire  were 
occupied  by  several  fisheries  in  the  hands  of  the  lords  of  the  manors 
on  the  banks  (p). 

The  manor  of  Ilmere,  in  Buckinghamshire,  was  held  of  the  Crown 
in  18  Edward  III.,  A.I".  lo31(  (7),  by  William  Fitz  Bernard,  a 
descendant  of  John  de  Molyns,  by  the  service  of  being  the  blaster 
of  the  Hawks,  "  Mariscallus  austurcortnu  falconum  et  aliorum 
avium  l)(iraini  licgis  dr  (Ifdtirtii  li jiaric, "  a.\id  be  had  the  office  of 
the  superior  custody  "omnium  austurcorum  falconum  et  uliorum 
avium  nostrorum  et  heredum  nostrorum  de  deductu  rijjarie  ac 
ofKcinm  supervisoris  onuiium  servitiorum  de  custodia  sive  muta- 
(ionc  falconum  austurcorum  et  aliarum  avium,  hnjusmodi  ipsis 
progcnitoribus  nostris  et  heredibus  suis  per  quoscunque  debitorum 
ac  lijiariaruin  in  de/eiiso  cristeiitium  "  (c). 

We  thus  see  that  none  of  the  documents  relating  to  this  right  of 
riviation,  which  were  drawn  up  at  a  time  when  it  was  in  full  exer- 
cise, have'  any  reference  to,  or  suggestion  of,  any  right  to  fish,  but 
afford  cogent  evidence  tliat  the  right  was  confined  to  hawking  and 
falcom-y  only.  We  find,  on  the  other  hand,  all  authorities  of  biter 
<late  describing  the  prerogative  of  riviation  as  a  right  to  prevent 
fowling  and  Jishiug. 

That  not  very  satisfactory  authority,  "The  ^lirror"  (Ed.  Selden 
Society,  p.  178),  appears  to  be  the  first  to  suggest  that  the  clause  in 
the  Great  Charter  referred  to  fishing.  It  says:  "  The  article  against 
putting  rivers  in  defence  is  disused,  for  divers  rivers  are  now  appro- 
priated and  inwaneued,  and  put  in  defence,  which  were  open  for 

(«)  Close  Roll,  47  Kdw.  III.  m.  10  .1. 

(;<)  Ilunaicd  Rolls. 

(7)  Kxcliei].  L.  T.  If.  Memoiandii  Midi.  13  Eilw.  III.  Coiiiiiuinia,  inU  6. 

{)•)  In  Wriglit's  "Domestic  Mnnncrs,"  ]i.  309,  we  fiiul  "  ri  pa  tores  '  desciilied  as 
"  luiwkuis  " — a  mail  wlio  went  to  the  river  to  Imiit  teal  with  his  hawk,  and  roused  them 
with  what  is  railed  liy  tlie  river-hawkera  a  tahor  (nuod  a  riimtoriljus  vooatur  taliiir;  Itad. 
de  Diceto  npiid  deeeiii  Seri|itorcs,  col.  066).  Bargiiy,  Graiiimaire  de  la  laiigiie  il'Ol'l. 
"  '  Riviare  ' — uller  en  b.iis  et  en  riviere,  savoir  de  riviere,  &c.,  pour  signilier  alter  cha.s.scr 
eu  bois  et  cm  plaine,  a  loiseau,  .Mir  les  bords  d'uue  riviere,  conuaitre  hi  chasse  a  I'oiscau 
sur  les  bords  des  rivieres.     On  fornia  le  verbe  : — Rivoicr.  livier,  chasser  en  riviere." 
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fishiiK/  and  fowling  in  the  tinio  of  King  Henry  I."  («).  This  work 
is  suiiposed  to  have  been  written  towai'ds  tlie  end  of  the  reign  of 
Edward  I.,  or  in  that  of  Edward  II.  (t).  Coke  accepted  the  autho- 
rity of  "The  Mirror"  (see  preface  to  10  Itep.),  and  accordingly 
made  his  note  to  the  sixteenth  chapter  of  the  Great  Charter,  "  NulliB 
riparije  defendentur  de  cajtero,"  &c.  "  That  is,  that  no  owner  of 
the  hanla  of  rivers  shall  so  appropriate  or  keep  tlie  rivers  several  to 
him,  to  defiiul  or  harre  others  either  to  have  passage  or  fish  there, 
than  they  were  used  in  the  reign  of  King  Henry  IT."  ;  and  he  cites 
the  passage  in  "  The  Mirror."  It  is  a  very  odd  comment.  If  by 
"rivers"  Coke  means  tidal  rivers  not  appropriated  as  several 
fisheries,  it  is  clear  that  the  owner  eif  the  hanls  could  never  have 
put  them  in  defence  ;  only  the  King  could  do  that.  If  he  means 
non-tidal  rivers,  the  public  never  had  the  right  to  fish  there,  for  the 
soil  and  the  fisherj'  of  it  was  in  the  lord  of  the  manor,  the  owner 
of  the  banks  as  part  of  the  territory  granted  to  him. 

It  is  submitted  that  it  is  very  doubtful  whether  the  right  of  rivia- 
tion  had  any  relation  to  fishing  at  all,  or  whether  the  generally 
accepted  theory,  and  now  settled  law  («),  that  Magna  Charta  was  the 
statute  that  prevented  the  creatiou  of  several  fisheries  in  tidal 
waters  is  founded  on  fact.  It  seems  more  probable  tliat  the  several 
fisheries  which  exist  had  all  been  created  long  before  (,r). 

Lord  l^lackburn,  in  Neill  v.  Duke  of  Devonsliire  (//),  commenting  on 
Lord  Hale,  de  Jure  Maris,  pp.  337,  38-1,  remarks  that  Lord  Hale 
speaks  in  the  present  tense  of  the  King  having  the  right  of  fishing 
in  tidal  waters  and  having  jjower  to  grant  fisheries,  and  doubts 
whether  the  sixteentli  chapter  of  Magna  Charta  had  any  effect  as  to 
preventing  the  putting  of  rivers  in  defence.  He  says  :  "  And  there 
seems  to  me  considerable  doubt  whether  the  sixteenth  chapter 
of  Magna  Charta  did  more  than  restrain  the  writ  '  De  defensione 
ripariffi,'  whereby  when  the  King  was  about  to  come  into  a  county 
all  persons  might  be  forbidden  from  approaching  the  banks  of 
rivers  whether  tidal  or  not,  that  the  King  might  have  his  pleasure 
in  fowling  and  fishing  therein,  a  prerogative  very  analogous  to  forest 
rights." 

It  is  therefore  wliolly  a  matter  of  speculation  as  to  how  and  in 
what  manner  fisheries  in  lidal  waters  were  jnit  in  defence  ;  and  it 

(s)  The  evidence  of  the  existence  of  fisheries  in  Domesday  Book  tends  to  negative  this 
statement. 

(/)  See  the  ahle  introduction  to  the  Selden  Society's  Edition  and  the  r:ommeutstIiere  on 
the  value  of  tlie  work  as  an  authority. 

(«)  MalcolmsOH  v.  O'Uca,  (18fi2)  10  H.  of  L.  C'iis.  593;  Kcill  v.  Duke  of  Devonshire, 
(1882)  8  A.  C.  at  ]>.  179. 

{x)  li.  Y,  Preslon  (Kd.  I.),  Plac.  de  Quo  'W'arrauto,  p.  387. 

(y)  (1882)  8  App.  Cas.  at  p.  177. 
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may  probably  liave  been  tbat  the  mere  grant  of  the  soil  over  which 
the  water  Mowed  maj'  have  been  suflicieut  to  give  the  exclusive  I'ight. 
The  soil  and  the  right  of  fishing  and  taking  the  jirofit  of  the  soil 
was  vested  in  the  Crown,  as  part  of  the  great  waste  of  the  kingdom, 
and,  except  where  the  King  had  annexed  part  of  it  or  included  it 
in  some  manor,  intending  to  appropriate  the  profit  of  the  fishery  to 
himself,  and  commanding  his  bailiff's  to  collect  it,  he  may  have  been 
well    content  to   allow  the  "  homines    dc  patria "  or  "  homines   de 
vicinitate  "  to  fish  by  his  tacit  license,  just  as  in  the  present  time 
tlie  public  have  been  allowed  to  take  sand  au<l  seaweed  upon  fore- 
shore belonging  to  the  Crown,  although  they  iiavc  no  strict  right  to 
do  so  {z) ;  the  privilege  for  the  public  being  at  that  period  a  mere 
tacdt  license  revocable  at  will  (like  the  taking  of  sand  and  seaweed). 
It  is  impossible  to  suppose  that  at  this  early  period  such  a  thing  as 
what  is  now   known  as  a  "public  right''  was  paramount    to  the 
King's  right  of  ownership  and  limited  or  restrained  him  in  anywise. 
Tliere  was  no  such  thing  as  a  "  public  "  in  the  sense  we  now  under- 
stand it.     If  therefore  the  King  chose  to  grant  a  part  of  the  soil  of 
the  tidal  water  by  including  it  in  the  ambit  of  some  manor  granted 
to  a  subject,  the  right  to  the  profit  of  such  soil,  viz.,  the  fishing, 
would  pass  to  the  grantee  to  the  exclusion  of  the  tacit  permission 
<ir    liberty   to    fish   which  the  King  bad  allowed   before   his   grant. 
Take  the  analogy  of  a   large  tract  of  waste   land   over  wliicli  flu' 
l)ooi)le   of  the   country  bad    been    allowed    to    pasture   tlieir  cattle 
williout  restraint  because  the  soil  was  in  tiie   King  and  he  had  not 
separately  appropriated  it,  and  did  not  care  who  took  the  profits; 
the  men  of  the  country,  the  public,   could  by  the  exercise  of  this 
pasturing  get  no  right  to  it  as  against  the  King.     Then  when  the 
King  granted  this  tract  to  a  subject  in  severalty  the  gi'antee  could  at 
once  prevent  the  public  from  entering  it  or  taking  the  profit ;  and  it 
is  not  easy  to  see  why  the  case  should  not  be  the  same  with  a  grant 
of  waste  land  covered  with  tidal  water  as  it  would  be  with  a  grant 
of  waste    laud    above  the    high  water  mark.     If   this   be  the  real 
explanation  of  how  fisheries  were  put  in  defence  it  tends  strongly 
to  support  the  view  expressed  by  I'alles,  C.B.  (a),  that  fisheries  both 
in  tidal  and  non-tidal  water  are  mere  profits  of  the  soil  as  affected 
by  the   King's   right   of  excluding  the    public  ;    and  also  strongly 
supports    the   now   established    presumption    that    the   owner  of  a 
fishery  is  to  be  taken  to  be  the  owner  of  the  soil  until  the  contrary 
appears  (h). 


(s)  Howe  V.  Stawell,  (1833)  1  Ale.  &  Nap.  348. 
(«)  Dule  of  Devonshire  v.  i\'ci7/,  (1877)  2  L.  R.  Ir.  13-2. 

{h)  PartlurkJic  V.  Miuon,  (1774)2  Chitty,  258;  AU.-Gcn.  v.  Emerson,  [1891]  A.  C. 
649  ;  Uiiidson  v.  Ashby,  [189i>]  2  Cli.  1. 
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Tliei'o  is,  however,  an  early  instance  of  a  contention  tliiit  the 
sixteenth  chapter  of  Magna  Charta  prevented  rivers  from  behig  put 
in  defence  as  to  fishing,  but  there  is  no  decision  on  the  question. 

King  Henry  the  Thii'd,  by  charter  dated  28th  June,  19  Henry  III., 
A.I).  1235,  had  granted  to  Pdcliard,  Ilarl  of  Cornwall  and  King  of  the 
Romans,  the  manor  and  honour  of  Knaresborough  with  its  appurten- 
ances, which  included  the  manor  of  Aldburgh  (Vetus  burgum)  and 
Roroughbridge  (Pons  burgi),  and  he  claimed  that  the  rivers  Ouse  and 
Ure  (c)  between  the  city  of  York  and  tlie  town  of  Ponteburg,  were 
parcel  of  that  manor  (sunt  de  peiiinentiis  iirtedicti  manerii),  and  he 
claimed  toll  on  ships  and  mercliandise  passing  along  the  rivers  and  to 
have  them  in  severalty,  and  to  prevent  persons  fishing  without  his 
license.  The  citizens  of  York  claimed  that  the  rivers  were  free 
to  all  persons  to  fish  and  to  navigate.  The  dispute  came  to  a  head 
in  8  Edward  I.,  a.d.  1280  ((/),  when  tlie  citizens  of  York  brought  a 
suit  at  the  Assizes  before  John  de  Vallibus  and  his  fellows  to  try 
the  question  with  Edmund,  Earl  of  Cornwall,  the  son  and  successor 
in  title  of  Richard,  Earl  of  Cornwall.  The  citizens  alleged  that  tlie 
earls  had  usurped  the  waters  to  hold  "in  seperali  suo,"  "absque 
hoc,"  that  the  citizens  might  fish  and  navigate  in  the  said  rivers. 
U'he  earl  claimed  the  rivers  as  part  of  his  manor  granted  to  his 
father,  and  claimed  to  have  toll  and  to  prevent  fishing.  Issue  was 
joined  and  the  verdict  of  twenty-four  knights  taken,  who  find  that 
the  waters  of  Use  and  Yore  are  not  "  de  pertinentiis  "  of  the  manor 
of  Knaresborough,  nor  of  the  manors  of  Boroughbridge  nor  Ald- 
burgh, and  that  they  never  were  ;  but  that  from  time  of  memory 
they  were  free  to  every  one  of  the  people  to  fish  to  have  free  transit 
over  them  until  Earl  Richard  usurped  them  "  in  suo  seperali,"  and 
judgment  was  given  that  the  aforesaid  waters  should  be  free  to  all 
and  singular  of  the  people  to  fish  and  navigate  from  York  to  Borough- 
bridge  and  c  funverso  without  giving  any  toll,  and  it  was  forbidden 
on  the  part  of  the  King  that  any  one  should  hinder  them  from  fishing 
or  navigating  in  future,  and  that  all  and  singular  as  well  in  fishing 
as  in  navigation  should  be  free  in  these  waters  as  they  were  before 
the  time  of  Earl  Richard.  In  those  proceedings  it  is  to  be  observed 
that  there  is  no  reference  to  the  sixteentli  chapter  of  Magna  Charta, 
which  would  certainly  have  been  pleaded  in  the  case  if  it  was  thought 
that  it  had  the  efl'ect  of  proliibiting  the  King  from  putting  rivers  in 
defence  as  to  fishing.  Whether  this  verdict  stood  or  whether  it 
was  appealed  in  any  way  we  know  not ;  but  it  would  seem  that  it 


(c)  The  liver  from  Boroughbridge  to  the  mouth  of  the  Nid  at  Niui  Monkton  was  called 
the  Ure,  and  from  thence  to  York  the  Onse. 

{il)  Assize  Rolls,  175,  ni.  53  ;  Drake's  Etioracuni,  p.  19i1. 
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must  have  been  reversed,  for  we  find  tliat  tlie  lord  of  Knaresborough 
within  two  years  of  the  verdict  still  lield  the  river  in  defence,  and 
took  the  tolls  and  leased  the  fishery  from  Boroughbridge  to  York. 
He  claimed  the  tolls  by  ancient  custom.  A  minister's  account  of 
Boroughbridge  for  the  year  32—33  Edward  I.,  a.d.  1303—1304  (e), 
shows  the  receipt  of  9/.  5s.  for  two  parts  of  the  freightage  of  boats 
carrying  merchandise  and  divers  other  things  from  Boroughbridge 
to  York  and  from  York  to  Borouglibridge  this  year  of  ancient 
custom,  and  the  "  batellarius  "  to(jk  the  other  third  of  the  freightage 
for  his  labour.  Also  there  was  received  9/.  2s.  of  the  fines  of  divers 
men  with  boats  carrying  dung  in  their  boats  upon  the  waters  of 
Yore  and  Use  to  Overton,  Newton,  ^Valfot,  and  other  towns  ne\t 
the  water,  viz.,  for  having  license  of  old  custom.  There  was  also 
received  il.  6s.  8(/.  from  the  fishery  of  the  same  water  with  small 
nets  between  Boroughbridge  and  York  so  let  to  farm  this  year,  and 
11.  of  the  fishery  of  the  mill  pond  in  the  same  water.  There  are 
similar  accounts  for  the  years  34  Edward  I.  and  1  Edwai'd  II., 
A.D.  1306—1307  (/). 

In  21  I'ldward  I.,  a.i>.  1293  (c/),  a  quo  warranto  was  issued  against 
Edmund,  Earl  of  Cornwall,  as  lord  of  Knaresborough,  as  to  how  he 
claimed  to  have  the  water  of  Ouse  and  Ure  between  Pontesborough 
and  York,  "  sibi  seperalem,"  and  that  no  one  should  fish  or  have 
transit  by  ship  without  his  license.  The  trial  was  put  off  by  writs  of 
supersedeas,  and  the  earl  was  allowed  to  use  liis  liberties  till  the 
trial,  which  never  came,  and  no  decision  was  arrived  at.  This  pro- 
ceeding did  not  dispossess  the  earl,  for  we  find  ministers'  accounts 
foi-  G— 7  Edward  II.  and  7—8  Edward  II.,  a.d.  1312  and  1314,  which 
return  the  profits  of  the  freightage  of  tiie  water,  boats,  and  the 
fisheries. 

In  8  Edward  II.,  a.d.  1314  (/(),  the  citizens  of  York  petitioned  the 
Kin"  in  Parliament,  reciting  the  sixteenth  chapter  of  Magna  Charta, 
and  stating  that  the  rivers  of  Ouse  and  Yore  were  put  "  extra 
defensuni,"  and  that  by  P'arl  Bichard  they  were  put  in  defence, 
"  contra  tenoreni  Magnie  C'hartie,"  aiul  so  contiiuied  until  after  the 
trial  in  8  Edward  I.  they  were  put  extra  defensum,  and  so  remained 
for  two  years  after  the  judgment ;  but  that  Edmund,  Earl  of  Corn- 
wall had  again  unjustly  and  without  judgment  jnit  them  in  <lefence 
a^ain,  and  they  pray  for  a  remedy.  The  answer  to  tiie  petition  is 
that  the  constable  of  Knaresborough  is  to  inquire  as  to  the  facts  in 


lOS.T  0/)  Pli'fitft 'le  Quo  Warranto,  p.  212. 

c)  Mm.  Ace.    -—  ^,^j  jj^,   p^,^,,    J   jygj, 
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the  petition  and  to  certify  Parliament,  and  that  the  citizens  ai"e  to 
bring  the  record  of  the  jndgnient  before  tlie  King.  Nothing  appears 
to  have  been  done,  for  in  15  Edward  II.,  a.d.  1321 — 1322,  the  citizens 
again  petition  the  King  in  Parliament  in  the  same  manner,  reciting 
the  sixteenth  chapter  and  making  tlie  same  allegations,  and  praying 
the  King  to  grant  that  the  rivers  shall  be  free  according  to  the  form 
of  the  judgment  of  8  Edward  I.  A  writ  was  ordered  to  the  Chancellor 
to  bring  up  the  record  of  the  Eyre  that  the  King  having  inspected 
it  may  do  what  shall  seem  good. 

The  ministers'  accounts  of  Boroughbridge  are  not  extant  after 
8  Edward  II.,  but  we  find  in  an  account  of  17 — 18  Henry  VI.,  a.d. 
1438  (('),  that  the  profits  of  the  fishery  were  still  returned,  although 
there  is  no  clear  reference  to  the  boat  toll,  the  account  being  in  an 
abbreviated  form,  giving  no  details,  because  tlie  town  and  its  profits 
were  in  lease. 

These  petitions  of  the  citizens  of  York  are  a  distinct  allegation 
of  the  effect  of  Magna  Charta,  but  we  have  no  decision  that  this  was 
the  view  taken  of  that  enactment  at  the  time  or  the  construction  put 
upon  it.  It  clearly  never  referred  to  navigation,  which  was  the 
principal  matter  the  citizens  of  York  complained  of.  It  is  equally 
clear  that  tiie  fishery  was  not  taken  away  from  the  manor  of 
Boroughbridge  and  thrown  open  to  the  public.  It  looks  very 
much  as  though  the  citizens  referred  to  the  charter  for  the  pui'pose 
of  giving  a  stronger  colour  to  their  complaint.  It  seems  to  have 
been  an  afterthought,  for  no  mention  of  the  charter  occurs  in  the 
pleadings  in  the  suit  of  8  Edward  I.  ;  and  it  is  to  be  observed  that 
the  defendant  in  these  proceedings,  in  order  to  rebut  the  claim  of 
the  citizens,  merely  alleges  that  the  river  is  parcel  of  his  manor,  as 
though  he  thought  it  sufficient  to  allege  possession  of  the  soil  as 
giving  him  the  exclusive  right  to  fishing,  though  he  was  clearly 
wrong  in  supposing  that  it  gave  him  the  right  to  take  tolls  of 
shipping  in  restraint  of  navigation.  The  tolls  appear  to  have  been 
given  up  possibly  by  some  charter  of  exemption  from  toll  to  the 
citizens  of  York,  but  the  fishery  remained  to  the  lord  of  the  manor. 
AVe  know  that  the  law^yers  of  this  period  were  not  too  well  versed  in 
the  construction  of  ancient  documents.  It  is  worthy  of  mention 
that  in  the  time  of  Edward  the  Third  the  Judges  of  the  King's 
Bench,  when  certifying  an  extract  from  Domesday  Book  to  the 
King,  stated  that  they  had  copied  it  verbatim,  but  that  "  they  did 
not  know  what  it  meant  except  as  the  words  sounded  "  (A).  It  must 
not  therefore    be    too    readily  accepted    that   the    allegation    of  the 

li)  Min.  Ace.  — -. 
^'  7613 

(X-)  Kelham,  Doiuesiiay  Book  lUustratetl,  p.  245. 
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citizens  of  York  as  to  the  effect  of  Magna  Cliarta  was  a  true  state- 
ment of  the  law  as  regards  putting  rivers  in  defence,  more  especially 
since  we  see  that  they  wore  unsuccessful  in  getting  the  rivers  thrown 
open  to  2)ublic  fishing,  which  would  hardly  have  been  the  case  if  the 
interpretation  they  sought  to  put  on  the  sixteenth  chapter  of  the  Great 
Charter  was  accurate  ;  though  of  course  it  may  have  been  that  the 
lord  of  the  manor  maj'  have  been  able  to  show  that  the  rivers  were 
put  in  defence  before  the  date  of  the  chai'ter,  as  probably  they  were. 
'I'liesc  petitions  are  the  only  records  that  we  have  found  that  in  anj' 
way  suggest  that  the  construction  now  put  upon  the  charter  (e)  was 
the  ti'ue  construction. 

{I)  Malmbmon  v.  O'Dea,  (1862)  10  H.  of  L.  Cas.  593. 


CHAPTER    III. 

Of  Prksumption's  with  Regard  to  Fisheries. 

In  the  consideration  of  the  evidence  relating  to  a  claim  to  a  several 
fishery  there  is  often  considerable  difficulty  in  accounting  for  the 
possession  of  the  right  and  in  ari'iving  at  a  just  conclusion  as  to 
the  true  legal  origin  of  the  title  under  which  the  several  fishery 
has  descended,  and  ascertaining  whether  the  particular  fishery  iii 
question  is  a  fishery  including  the  ownership  of  the  soil  or  is  a  mere 
incorporeal  hereditament.  Lord  Justice  Bowen,  during  the  argu- 
ment of  the  case  of  Duke  of  Devonshire  v.  Pattinson  (a),  put  the 
state  of  the  case  pointedly  by  the  question,  "  Is  it  not  always  a 
question  of  evidence  in  every  case,  whether  a  several  fishery  carries 
the  soil  or  not?  " 

The  ascertained  facts  of  a  case  not  unfrequently  conflict  with  the 
well-settled  presumptions  of  law,  namely,  the  presumption  of  rij)arian 
ownership  of  the  soil,  water  and  fishery  to  the  mid-stream  in  non- 
tidal  waters,  and  the  presumption  of  ownership  of  the  soil  by  the 
Crown  in  tidal  waters,  and  also  with  the  more  modern  dictum  that 
ownership  of  a  several  fishery,  whether  in  non-tidal  or  tidal  waters, 
raises  a  " primd facie"  presumption,  in  the  absence  of  the  evidence 
to  the  contrary,  of  ownership  of  the  soil. 

This  question  of  the  ownership  of  the  soil  of  a  fishery,  which  so 
frequently  arises  between  the  owner  of  a  fishery  and  the  riparian 
proprietors,  makes  it  very  material  to  ascertain,  by  a  careful  investiga- 
tion of  the  history  of  the  fishery,  in  whom  the  soil  of  the  water 
is  vested. 

For  a  long  period  before  and  down  to  quite  modern  times, 
the  general  tendency  of  legal  opinion  has  always  been  to  regard  a 
fishery,  whether  in  tidal  or  non-tidal  watei's,  as  an  incorporeal 
hereditament.  This  was  no  doubt  largely  due  to  the  erroneous 
dictum  of  Lord  Coke  (Co.  Lit.  4  b,  122  b),  that  "if  a  man  be  seized  of 
a  river  and  by  deed  do  grant  scpendcm  pisrariam  in  the  same,  the 
soile  doth  not  pass."     This  dictum  has,  however,  been  overruled  (b). 

(a)   (1887)  20  Q.  B.  D.  265. 

(6)  See  Parthcriche  v.  Mamn,  (1774)  2  Chitty,  258  ;  LoH't,  364  ;  Marshall  v.  Ullci- 
watcr,  (1863)  3  B.  &  S.  732  ;  DuU  of  Somerset  v.  Fogwdl,  (1826)  5  B.  &  C.  875  ;  iTol/ml 
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As  regards  fisheries  in  tidal  waters,  thej'  were,  until  the  decision  of 
Att.-Gen.  v.  Emerson  in  1891,  always  deemed  to  be  incorporeal. 
This  no  doubt  was  largely  owing  to  the  suggestion  of  Black- 
stone  (c),  that  a  fishery  in  tidal  waters  was  always  an  incorporeal 
"free  fishery  "  in  the  nature  of  a  franchise,  and  also  arose  from  the 
natural  result  of  the  undue  weiglit  given  to  tlie  theory  of  the 
" prima  facie"  presumption  of  ownership  of  the  soil  of  tidal  waters 
by  the  Crown.  Tliis  thi'ory,  by  frequent  assertion  and  iteration, 
has  come  to  be  considered  rather  as  a  presumption  of  fact 
than  merely  a  i)resumption  of  law  capable  of  being  rebutted  by 
evidence.  It  has,  however,  of  late  years  been  much  shaken,  and 
although  it  is  a  true  presumption  uf  law  and  a  true  theory,  it  has 
been  demonstrated  that  in  the  great  majority  of  cases  it  is  not  true 
as  a  presumption  of  fact.  Although  no  doubt  there  may  be  fisheries 
in  tidal  waters  which  are  incorporeal  hereditaments,  a  careful 
examination  of  the  facts  in  very  many  cases  will  sliow  that  sucli 
fisheries  are  the  exception  and  not  the  rule,  and  that  the  conclusion 
of  Chief  Baron  Palles  in  the  case  oi  Duke  of  Deronsliire  v.  Neill  (d), 
will  be  found  to  be  a  correct  deduction  from  known  facts.  He  says: 
"  It  appears  to  me  to  be  beyond  dispute  that  the  exclusive  right  of 
fishing  in  tidal  waters  vested  in  the  hands  of  the  Crown  is  no  more 
than  an  incident  of  the  soil  over  which  the  waters  Howed  as  affected 
by  the  exercise  of  the  Crown's  prerogative  of  e.\.clnding  the  public, 
and  that  right  cau  and  generally  does  exist  in  the  subject  as  an 
incident  of  tlie  soil  and  not  as  an  incorporeal  liereditament." 

The  other  presumption,  namely,  that  of  riparian  ownership  to 
mid-stream,  has  also  in  the  same  way  gradually  come  to  be 
considered  a  presumption  of  fact  rather  than  of  law,  and  fisheries  in 
non-tidal  water  have  been  described  and  dealt  with  as  if  they  were 
always  incorporeal  rights,  and  not,  as  in  most  cases  they  are,  profits 
of  the  soil  (e).  The  fact  that  originally  fisheries  were,  all  of  them, 
pai'cels  of  manors,  separate  hereditaments  comprising  the  land  and 
the  water,  has,  in  these  later  days,  when  manors  have  ceased  to 
be  the  important  units  which  in  former  days  they  were,  been  lost 
sight  of.  The  language  of  Bracton  and  Lord  Hale  stating  the 
presumption  of  the  right  of  riparian  ownership  as  being  in  the  owner 
of  the  riparian  liaul  has  led  to  an  idea  that  the  innnediate  ownership 
of  the  riparian  land  necessarily  gave  the  right  to  the  soil  and  fishery 

V.  Hailei/,  (1846)  8  Q.  1'..  1000  ;  13  (>.  B.  426  ;  All.-Gen.  v.  Emerson,  [1891]  A.  C.  649  ; 
Hindsm  v.  Mhhj,  [1896]  2  Cli.  1. 

(c)  2  Coiimi.  39.     Sec  J!owe  v.  Breiitoii,  (1828)  8  13.  k  C.  737. 

{d)  (1877)  2  L.  K.  Ir.  132. 

(c)  Set-  U'aler/ord  Consn-ralors  v.  Cimmlhj,  (1889)  24  Ir.  L.  T.  R.  Ex.  7.  Riiiarian 
owner  is  owner  of  the  soil  of  lialf  tlic  stieain  auJ  entitled  to  fish  liall  the  river,  just  as 
lie  is  entitled  to  take  game  ou  the  laud  jiortiou  of  his  property,  per  Palles,  C.B. 
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to  mid-stream  ;  whereas  in  most  cases  the  fact  is  that  tlie  original 
ownership  of  the  land  within  the  manor  gave  the  right  to  the  mid- 
stream an  parcel  of  the  manor,  and  the  river  within  the  manor 
(especiall}'  where  the  fishery  lias  been  a  valuable  one)  lias  been 
retained  by  the  lord  of  the  manor,  notwithstanding  that  he  has 
parted  with  various  pieces  of  riparian  lands  to  his  tenants.  Where, 
therefore,  there  is  evidence  that  the  flsheiy  was  in  its  origin 
manorial  and  pai'cel  of  the  manor,  the  true  presumption  of  fact 
should  be  that  " prima  facie"  the  soil  and  water  and  fishery  was  parcel 
of  the  manor;  and  the  evidence  should  be  scrutinised  to  see 
whether  the  lord  of  the  manor  has  remained  in  possession  of  the 
fishery  together  with  the  soil,  or  whether  the  riparian  owner  can 
show  such  evidence  of  exclusive  user  opposite  his  land  as  to  raise 
the  presumption  that  by  the  grant  of  the  riparian  land,  which  must 
have  been  originally  made  b}'  the  lord  of  the  manor,  the  soil  and 
fishery  opposite  it  was  intended  to  pass  to  the  grantee,  or  was  retained 
by  the  lord  at  the  time  of  the  grant. 

The  burden  of  the  proof  of  possession  and  title  is  on  the  lord  of 
the  manor  or  the  owner  of  the  fishery  claiming  against  the  riparian 
proprietor  (/),  and  until  the  decision  of  the  case  oi  Duke  of  Devon- 
shire V.  Pattinson  in  1887  {ff)  the  weight  of  the  presumption  of 
riparian  ownership  to  the  mid-stream  made  it  very  difficult  for  the 
fishery  owner  to  succeed.  Down  to  that  time  it  had  been  held  that 
by  a  conveyance  describing  the  land  thereby  conveyed  as  bounded  by 
a  river,  it  was  intended  that  the  bed  of  the  river  to  the  mid-stream 
should  pass,  unless  there  was  a  distinct  reservation  of  the  river  and 
the  fishery  in  the  conveyance  itself.  This  presumption  was  lield, 
in  the  case  of  Dulcc  of  Devonshire  v.  Pattinson,  to  be  rebutted 
by  evidence  of  possession  of  the  fishery  by  the  grantor  at  and 
subsequent  to  the  date  of  the  conveyance.  It  was  held  that  the 
fishery  within  the  manor  was  a  manorial  fishery,  and  was  a  separate 
close  and  hereditament,  parcel  of  the  manor  and  distinct  from  the 
riparian  land ;  and  that,  although  the  grant  of  the  riparian  lan<l  was 
made  without  reservation,  it  was  shown  by  the  circumstances  of  the 
case  that  the  grantor  did  not  intend  to  grant  any  rights  in  the  i-iver 
to  the  grantee.  This  principle  of  construction  has  been  followed 
and  approved  by  subsequent  cases. 

Since  this  case,  a  further  presumption  of  law  has  been  established 
(or  ratlier  an  old  presumption  has  been  reafiirmed),  which  favours 
and  assists  the  claim  of  the  fishery  owner.  It  is  that  the  possession 
of  a  several  fisheiy  raises  the  presumption  of  ownership  of  the  soil. 


(/)  Lamb  v.  Newbiggin,  (1844)  1  Car.  &  K.  549. 
ig)  (1887)  -20  Q.  B.  D.  263. 
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whether  in  tidal  or  non-tidal  waters.  This  presumption,  in  the 
great  niajorit}-  of  cases,  will  be  found  to  be  true  upon  the  facts. 
The  claim  of  the  riparian  owner  to  fish  in  right  of  his  possession  of 
the  bank  rests  solelj'  on  the  assumption  that  he  has  had  a  grant  of 
the  soil  of  the  river,  and  is  therefore  entitled  to  the  profits  of  it. 
This  is  the  only  ground  upon  wliich  he  can  claim  it ;  although,  of 
course,  he  may  claim  a  right  to  fish  from  his  huid  in  the  nature  of  a 
right  of  common  of  fishery,  to  fish  concurrently  witii  the  owner  of 
the  river  by  grant  or  prescription  ;  but  if  he  rests  his  claim  solely  on 
riparian  ownership,  the  question  as  to  whether  he  can  show  possession 
of  the  soil  becomes  the  important  question  in  the  case. 

Seeing,  therefore,  that  these  presumptions  as  to  fisheries  conflict 
with  one  another,  it  has  been  thought  that  a  careful  consideration  of 
the  origin  and  nature  of  fisheries,  and  of  the  manner  in  which  they 
came  into  existence  and  have  been  described  and  dealt  with  by  the 
owners  of  them  in  past  times,  as  shown  by  ancient  i-ecords  and 
decided  cases,  may  help  in  determining  many  of  the  difficulties 
which  so  frequently  present  themselves  with  regard  to  titles  to 
fisheries. 


CHAPTER    lY. 

Of  the  Presumption  of  Ownership  of  the  Soil  by  thf.  Owner 

OF  THE  Fishery. 

Presumptions  of  this  nature,  cominonlj-  described  as  presumptions 
of  law,  arc  in  truth  presumptions  of  fact — a  convenient  means,  in 
the  absence  of  actual  evidence  of  the  true  facts  of  the  case,  of 
jumping  to  a  conclusion  as  to  what  is  probably  the  truth,  having 
regard  to  the  nature  of  fisheries,  in  the  majority  of  cases.  The 
presumption  now  established  is  that  the  owner  of  the  fishery, 
whether  in  tidal  or  non-tidal  water,  is  the  owner  of  the  soil(rt). 
An  examination  of  the  general  history  of  fisheries  points  strongly  to 
the  conclusion  that  this  presumjition  is  sound,  and  in  accordance 
with  the  facts  so  far  as  we  know  them.  In  the  first  place,  it  is 
established,  and  has  been  held  from  the  earliest  times,  that  fishery  is 
a  profit  of  the  soil  (h).  The  owner  of  a  fishery  must  either  be,  or 
must  derive  his  right  from,  the  owner  of  the  soil  (c).  Originally  all 
fisheries  and  the  soil  thereof  were  parcel  of  manors,  baronies, 
honours,  either  held  by  (d)  or  granted  out  by  the  Crown  by  ambits  of 
land  comprising  the  site  of  the  fishery  as  parcel  thereof.  Ancient 
records  from  Domesday  downwards  show  us  that  the  most  ancient 
and  usual  mode  of  enjoying  the  profit  of  fisheries,  both  in  tidal  and 
non-tidal  waters,  was  by  weirs,  kiddels,  fishgarths,  stake  nets,  bucks, 
and  other  engines  fixed  into  and  permanently  erected  in  the  soil  of 
the  fishery.  The  existence  of  such  fixed  engines  was  held  by  Lord 
Hale  (De  Jure  JNIaris,  cap.  v.)  to  show  that  in  fisheries  of  this  kind 
the   soil   was  held  witli   the   fishery.     "  Such    are    gurgites,   weirs. 


(a)  Banbury  v.  JeiiL-ins,  [1901]  2  Cli.  401  ;  Alt. -Gen.  v.  Emerson,  [1891]  A.  C.  649  ; 
Hindaon  v.  Ashhij,  [1896]  2  Ch.  1  ;  Parthcrkhe  v.  Mcison,  (1774)  2  Cliitty,  258  ;  Lofft, 
364  ;  Marshall  v.  Ulle^watcr,  (1863)  3  B.  &  S.  732  ;  Buke  of  Somerset  v.  Foywcll,  (1826) 
5  13.  &  C.  875  ;  Holford  v.  Bailey,  (1846)  8  Q.  B.  1000  ;  13  Q.  B.  426. 

(4)  Y.  B.  Trin.  10  Hen.  VII.  pi.  1  ;  Xeitl  v.  DuJce  of  Dcronslure,  (1877)  2  L.  R.  Ir. 
132. 

(c)  Oiiinioii  of  Wood,  B.  ;  Cliitty  on  Game  Laws,  p.  295  ;  Blackstone,  ii.  39  ;  Marshall 
V.  Ulleswater,  (1S63)  3  B.  &  S.  732  :  Mayor  if  Carlisle  v.  Graham.  (1869)  L.  R.  4  Excli. 
at  p.  371,  per  Braniwell,  B.  :  "I  think  the  right  to  grant  a  several  fishery  arises  from 
the  own(U-ship  of  the  soil"  ;  Coo)>cr  v.  Phibhs,  (1867)  L.  R.  2  H.  L.  149,  Lord  Crauworth. 

((/}  See  ease  of  The  Banne,  (1610)  Dav.  55. 
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fishing  places,  boiachije,  stachise,  &c.,  which  are  the  ver^'  soil  itself, 
and  so  frequently  nfrreeil  in  our  books,"  and,  in  the  case  of  The 
Abbot  of  St.  Bcnvt  llnline  (c),  he  says  that  the  fishery  "  was  not  a 
bare  liberty  or  pro/it  a  prendre,  but  the  right  of  the  very  water  and 
soil  itself,  /o?-  he  made  iceirs'  in  it."  Lord  Hale's  dictum  has  been 
upheld  by  the  House  of  Lords  in  the  case  oi  Att.-Gen.v.  Emcr-son. 

The  returns  on  the  Hundred  llolls  in  7  Edward  I.  (/)  show  that 
many  of  the  fislieries  were  fished  with  weirs,  c.//.  "libera  piscaria  sua 
cum  tribus  gurgitibus";  "piscaria  in  riparia  de  Thames  in  longitu- 
dine  quantum  terra  sua  durat  et  duos  gurgites  ad  eandem  pisc.iriam 
pertinentes  "  ;  "et  tenet  dimidiam  Thamisiam  in  dominico  " ;  "et 
sunt  in  eadem  villa  xxvij  quarentinse  aqufe  Thaniisise  in  longitu- 
dine"(5f).  The  Abbot  of  Fnrness  had  a  weir  in  the  water  of 
Ulverston  "  in  proprio  solo  ipsius  Abbatis."  In  non-navigable 
rivers  weirs  and  fishing  mill  dams  almost  always  existed.  Li 
navigable  rivers  they  became  so  numerous  and  such  a  nuisance  to 
navigation  that  the}-  were  ordered  to  be  cut  down  by  ^lagna  Charta, 
and  subsequent  statutes  set  out  by  Hale  (De  Jure  Maris,  cap.  v.), 
who  observes  upon  them  :  "  ]5ut  in  all  these  statutes,  though  they 
])rohibit  the  thing,  yet  they  do  admit  that  there  may  be  such  an 
interest  lodged  in  a  subject,  not  only  in  navigable  rivers,  but  eveia  in 
the  ports  of  the  sea  itself  contiguous  to  the  shore,  though  below  the 
low  water  mark,  whereby  a  subject  may  not  only  liave  a  liberty  but 
also  a  right  or  propriety  of  soil.  But  yet  this,  that  I  have  said, 
nmst  be  tidten  with  this  allay,  which  I  have  in  part  })remised  "  (/(). 

Commissions  were  frequently  issued  to  survey  navigable  rivers 
and  to  restrict  the  weirs  ((')  ;  and  ultimately,  under  the  law  of  sewers, 
;31  Henry  YHL,  almost  all  the  weirs  in  navigable  rivers  were 
destroyed.  It  must,  therefore,  be  taken  as  decided  that  in  the  case 
of  a  fishery  worked  by  fixed  engines,  whether  in  tidal  or  non-tidal 
water,  tiie  fishery  is  held  with  the  soil. 

In  the  cases  of  fisheries  which  have  always  remained  parcel  of 
manors,  it  is  clear  that  the  fishery  and  the  soil  remain  in  unity 
of  possession.  Nothing  has  occurred  to  separate  the  right  offisliing 
from  the  ownership  of  tlie  soil.     lu  the  case  of  fisheries  severed 

(c)  De  .lure  Mails,  o.  v. 

(/)  HuiHlicd  HoUs,  11.  iip.  091,  70.'),  720,  749,  77t5. 

(g)  CoiaiJi  liege  Koll,  E.,  34  EJw.  I.  roll  40. 

(A)  The  Statutes  of  Weirs,  21  Rich.  II.  o.  19,  ami  1  Hen.  I\'.  e.  12,  empowering 
justices  to  eorrect  aud  rcniDve  weirs,  stakes,  kiiUiels,  &c.,  enact  tliat  if  tlie  order  of  the 
justices  be  disobeyed  he  wlio  has  the  freehold  of  those  structures  sliall  ]iull  tliein  dowu  at 
his  own  cost. 

(■)  Iiig.  p.  ni.  20  Kdw.  I.  77,  weiis  in  the  Trent  ;  lliimh-ed  Rolls,  weirs  in  the  Tyue. 
The  Ilundreil  Rolls  sliow  numerous  presentments  of  weirs  existing;  in  rivei-s,  e.g.  in  the 
Cohie.  1.  103  ;  Assize  Rolls,  Essex,  13  Edw.  1.  49  b  ;  Coram  Kege  Roll,  229,  T.  10  Edw.  II. 
roll  83,  weir  at  Wroxhani. 
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from  manors,  but  worked  with  fixed  engines,  it  is  cleai*  that  the  soil 
and  the  fishing  remain  in  unity  of  possession.  In  the  case  of 
fisheries  severed  from  manors,  but  not  worked  by  fixed  engines,  it 
will  be  a  question  of  evidence  whether  the  soil  has  or  has  not  passed 
with  the  fisherj'.  If  the  fishery  owner  shows  user  of  the  soil  as  by 
erecting  buildings,  taking  ballast,  cutting  weeds,  ifcc.  (A),  the  case  is 
clear.  If  no  user  by  the  fishery  owner  is  shown,  and  no  user  b}'  the 
grantor  of  the  fishery  or  his  successors  in  title,  the  presumption 
of  ownership  of  the  soil  remains  in  favour  of  the  fishery  owner.  If 
there  is  user  of  the  soil  adverse  to  the  fishery  owner,  then  that 
presumption  will  probably'  be  rebutted. 

It  has  been  suggested  that  there  might  be  such  a  thing  as  an 
incoi'poreal  right  of  fishing  including  the  right  to  make  such  use  of 
the  soil  as  was  necessary  to  fix  engines  in  it  for  tiie  purpose  of 
taking  the  profit  of  the  fisher^^  rather  in  the  nature  of  an  easement 
than  as  evidence  of  the  ownership  of  the  soil.  In  the  case  of  The 
King  v.  Ellis,  in  1813  (/),  which  involved  the  iiuestion  of  the  rating 
of  a  fishery  in  the  Severn,  Bayley,  J.,  says:  "  I  should  doubt  very 
much  if  the  grant  of  a  fisherj'  could  convey  the  soil  and  everything 
underneath  it,  such  as  all  the  minerals  ;  though  I  can  conceive  that 
it  may  pass  so  much  of  the  soil  as  is  connected  with  the  fishery  "  ; 
but  on  evidence  being  given  of  fishing  with  fixed  engines,  he  and  the 
rest  of  the  Court  held  that  it  was  a  fishery  with  the  soil  and  upheld 
the  rate.  Tliis  speculation  of  Mr.  Justice  Bayley  has  received  no 
confirmation,  nor  is  there  any  known  case  which  supports  his 
suggestion.  The  presumption  that  the  soil  passes  with  the  fishery 
stands,  and  the  historj'  of  fisheries  shows  clearly'  that  it  is  presump- 
tion of  powerful  inference,  and  is  probably  a  true  presumjition  of  fact 
in  the  great  majority  of  cases. 

We  have  seen  that  the  exercise  of  a  several  fishery  by  fixed 
engines,  as  in  the  case  of  Att.-Geu.  v.  Emerson,  has  been  held  to 
raise  the  presumption  of  ownership  of  the  soil.  There  is  another 
circumstance  which  appears  equally  to  raise  such  a  presumption,  viz. 
the  existence  of  a  fishery  for  oysters,  mussels,  cockles,  &c.  Mussels 
which  adhere  to  the  soil  have  been  held  in  Scotland  to  be  partes 
soli{)n),  and  in  Eree  Eishers  of  Whitstahle  v.  Gaun  {/(),  it  was  con- 
sidered that  a  grant  of  the  soil  was  necessary  to  tlie  possession  of  an 
oyster  fishery.     Cockles  are  taken  by  digging  in  the  soil. 

(k)  See  Partlurichc  v.  Mason,  (1774)  2  C'hitty,  258. 

(l)  (1813)  1  M.  &  S.  652. 

(m)  TJudicsa  of  Sulherlaml  v.  Wiilson,  (1868)  6  Court  Sess.  Ca.,  3i-d  Ser.  199  ;  Duke  of 
Portland  v.  Gray,  (1832)  11  Court  Sess.  Ca.,  1st  Ser,  14  ;  Liwlmij  v.  Robertson,  (1867) 
5  Ibid.,  3rd  S.t.  864. 

(n)  (1861)  11  C.  15.  N.  S.  387.     See  Scratlon  v.  Brown,  (1825)  4  B.  k  C.  485. 


CHArXER   y. 

Of  the  Oriciin  and  Subdivision  of  Fisheries. 

The  result  of  a  careful  examination  of  the  more  ancient  evidence 
relating  to  fislieries  leads  to  the  conclusion  (above  expressed)  that 
in  the  origin  of  things  fisheries,  whether  in  tidal  or  non-tidal 
waters,  were  in  their  nature  mere  profits  of  the  soil  over  which 
those  waters  flowed,  the  right  to  the  fishery  being  dependent  upon 
and  an  incident  of  the  ownership  of  the  soil  («).  Fisheries,  both 
in  tichd  and  non-tidal  waters,  w(;re  originallj'  vested  in  the  Crown 
as  owner  of  the  soil  of  the  whole  kingdom.  As  regards  tidal  waters 
ver}'  many  fisheries  were  before  the  reign  of  King  Henry  II.  granted 
out  to  subjects  by  the  Crown,  while  others  were  retained  by  tlie 
Crown  and  dealt  with  as  parcels  of  manors  still  remaining  part  of 
the  Crown  estates  (b) ;  the  right  of  the  public  to  fish  in  such  waters 
having  been  supposed  to  be  excluded  by  some  prerogative  action  of 
the  nature  of  which  wo  are  ignorant.  As  regards  uou- tidal  waters 
we  see  that  the  fisheries  in  them  were  granted  by  the  Crown  as 
parcel  of  the  manors  in  which  the  waters  or  rivers  were  situate ;  and 
the  soil  of  the  river  and  the  profit  of  tlie  fishery  in  it  was  dealt  with 
as  parcel  of  the  manor,  the  river  being  in  fact  a  sepai-ate  close  and 
hereditament,  parcel  of  the  manor  within  the  bounds  of  which  it  was 
situate ;  the  ownershii)  of  the  river  by  the  lord  of  the  manor  not 
depending  upon  or  being  consequent  upon  his  ownership  of  the 
riparian  land,  but  being  his  property  as  land  covered  with  water 
lying  within  the  ambit  of  the  territory  granted  to  him  by  his 
original  grant  of  the  manor  (c).  Such  being  the  condition  of  things 
with  regard  to  the  original  ownership  of  fisheries  in  early  ages,  it 
may  be  useful  to  consider  the  various  ways  in  which  the  Crown 

{«)  The  fishery  origiiiallv  belongs  or  is  iirimarily  incident  to  the  soil,  and  wlioii  it 
hecomes  a  separate  and  distinct  heieditanicnt  it  is  by  grant  from  the  owner  of  the  soil  : 
opinion  of  Wood,  15.,  Chitty,  Game  Laws,  p.  2!I5.  lllaekstone,  ii.  39  :  "He  that  hath  a 
several  fishery  must  also  be,  or  at  least  derive  his  right  from,  the  owner  of  the  soil  "  ; 
Marshall  v.  Ulhm-ater,  (1863)  3  B.  k  S.  732. 

(h)  See  case  of  2'hc  llanm;  (1610)  I)av.  55;  Mooi-e  on  Koreshore,  p.  247,  where  the 
Crown  retained  the  .soil  and  tisliery,  although  it  granted  out  the  riparian  lands. 

(f)  The  Abbot  of  Battle  claims  "libera  et  .sejieralis  jiisearia  "  in  the  waters  of  Wye. 
The  verdict  is  "quoil  tenet  in  seperalitatem  ratione  Manerii  .sni,"  Assize  Roll,  384  a, 
Kent,  7  Kdw.  II.  ni.  10. 

Robert  de  Chandos  claims  lishery  in  the  W  ye  at  Foghope,  "  per  terras  suas  c.\  utr.niui- 
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could  or  might  bo  expected  to  deal  with  its  rights  and  iu  what 
manner  the  Crown's  grantees  have  or  might  have  dealt  with  theirs. 

Wlien  all  the  land  in  the  kingdom  was  in  the  Crown  and  also  all 
the  rivers  there  was  no  question  of  any  riparian  right ;  the  right  of 
the  Crown  did  not  depend  upon  the  ownership  of  riparian  land. 
The  Crown,  therefore,  might  make  grants  in  many  ways,  and  it  is 
desirable  to  consider  these  with  a  view  of  being  enabled  to  ascribe 
to  the  evidence  in  each  particular  case  of  a  title  to  fishery,  a  possible 
or  probable  legal  origin  for  such  right,  especially  in  cases  where  the 
modern  evidence  of  user  conflicts  with  the  common  presumptions 
of  law  either  as  against  the  Crown's  2^i'inu%  facie  claim  to  the  soil  of 
tidal  water,  or  the  claim  of  the  owners  of  riparian  lands  within  the 
ambits  of  original  manors.  The  Crown,  therefore,  when  owner  of 
the  entire  kingdom  and  before  an}'  riparian  nninors  had  been 
granted  out  might  grant  as  follows  : — 

1.  An  entire  river  from  the  soiiree  to  the  sea,  inchuUiui  the  soil  and 
fishery  both  in  the  tidal  and  non-tidal  jJortions  of  it. 

Instances  of  this  kind  of  grant  are  few,  if  indeed  any  can  now  be 
strictly  proved.  The  river  Itchen  in  Hampshire  was  in  the  posses- 
sion of  the  Bishop  of  Winchester  from  its  source  to  the  sea  from 
before  the  time  of  King  John.  In  7  John,  a.d.  1205  (d),  the 
sherift"  was  ordered  to  view  "  totum  cursum  aqu;e  [de  Itchen]  et 
piscariam  inter  Wintoniam  et  Southampton,"  and  in  the  same  state 
that  Bishop  Godfrey  de  Lucy  had  held  it  to  deliver  it  to  Peter  de 
Eupibus,  the  succeeding  bishop. 

The  river  Arun  in  Sussex  from  its  source  to  the  sea  was  included 
in   the   grant  of  the    honour  and  rape    of    Arundel    made  by   the 


parte  aqiu'."  Verdict  tliat  lie  holds  it  "  taiiquaiu  iwrtiiientein  ad  Mauerium  suum  de 
Foghope,  ■'  Assize  Roll,  302,  Herelbid,  20  Edw.  I.  iii,  56. 

Abr.  Pat.  38  Edw.  III.  p.  1,  m.  28  d.  A  writ  to  imiuiie  wlietlu-r  the  lord  of  the  manor 
of  Carleton  had  '•  incdictateiu  aque  de  Ayr  infra  dominium  ilanerii  usque  ad  filuiu  aque 
et  proficuuiu  istius  aipie  prr  fines  cl  mclus  rjusdrm  ilmiiinii." 

Y.  U.  i  Hen.  VI.  11  li.  Cusi- of  Tlic  Abliol  of  JJuyc/icslcr.  Free  fishery  "  parcel  of  his 
manor." 

Pat.  20  Hen.  VI.  m.  6  ;  (.'orani  Kege  Roll,  JI.  37  Edw.  III.  roll  6,5.  "  Dominns  Mauerii 
de  AVystowe  est  douiinus  aque  de  Ouse  ad  medium  tiluni,"  and  the  ti.sliery  is  "in  solo  et 
dominio  de  AVy-stowe  in  aqua  jiredicta."     Thisisin  the  tidal  watersof  the  York.shire  Ouse. 

Rastall's  Ent.,  p.  597  a.  "  Dominus  ville  et  \V,  haliet  seperalcm  i>iscanam  i-ulionc 
Mancrii  sui  quod  c.xtendit  ad  liluni  aque." 

Gihbs  V.  JVul/iscol,  (1691)3  Salk.  291,  per  Holt,  C.  .1.  :  "A  man  may  have  a  free 
fishery  iu  his  own  soil,  as,  for  instance,  he  may  have  a  river  i/i  liis  mmwr  "  ;  Skinu.  677. 

The  royal  fishery  of  the  lianne,  (1610)  Dav.  p.  57.  Agreed  "que  che.seun  inlauil 
river  nieut  navigable  ap)iartient  al  owners  del  soile  ou  il  ad  son  cours,"  28  Ass.  p.  93. 
"  Et  si  tiel  river  courge  mlir  2.  Mannors,  et  est  le  nieare  et  boundarye  enter  aux,  luii 
moitie  del  river  et  pisearie  a]>pient  al  un  .seignior  et  lanter  moitie  al  auter  etcesappiert," 
Lib.  Intrat,  fol.  66ii  (Rastall's  Entries,  f.  597). 

(d)  Close  Roll,  7  John,  m.  13,  p.  52. 
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Conqueror  to  Roger  de  Montgomery.     It  came  again  to  the  Crown 

and  was  subsequently  granted  to  William  de  Albini,  Earl  of  Arundel, 
by  King  Henry  II.,  subject  of  course  to  such  grants  of  fisheries  in 
it  as  had  been  made  by  the  original  grantees  and  tlieir  successors 
to  various  lords  of  manors  on  the  banks  (r). 

The  rivers  Frome  and  Piddle  in  Dorsetshire  were  in  early  times 
annexed  to  and  treated  as  parcel  of  the  royal  manor  of  Wareham. 
The  manor  was  granted  to  the  Earls  of  Hereford,  who  claimed  the 
fishery  in  the  river  aiul  the  right  of  fowling  in  the  entire  rivers  (./')  ; 
but  in  18  Edward  II.  the  lord  of  the  mancu-  of  Est  Stoke,  which 
lies  on  the  river  from  a  spot  innnediately  above  the  end  of  the  tidal 
influence,  disputed  the  right  of  the  lord  of  AVareham,  and  defending 
an  action  of  trespass  to  the  fishery,  pleaded  that  tlie  Erome  was  a 
river  running  through  divers  vills  in  the  county  of  Dorset,  and  that 
every  man  having  land  next  the  said  water  was  accustomed  to  fish 
in  the  same  as  far  as  his  land  extended,  and  that  he,  as  k)rd  of  the 
manor  of  Stoke,  fished  ui  the  water  extending  along  his  land  as  was 
lawful,  and  not  in  the  free  fishery  of  the  lord  of  Wareham.  The 
lord  of  Wareham  did  not  prosecute,  and  let  judgment  go  by  default. 
There  was  a  similar  case  as  to  the  river  Piddle.  The  result  of 
tiiese  proceedings  restricted  the  Wiu-cliani  fishery  to  tJie  tidal  portion 
of  the  river. 

2.    The    irltiih-  of  tlic   tidal   ivatcr    in   a    rirer  huth   as  in  xniJ   and 
Jishrrij. 

Tliis  the  Crown  could  grant  irrespective  of  the  ownersliip  by  anj' 
subject  of  the  riparian  land,  because  there  is  no  presumption  of 
ownership  to  mid-stream  against  tidal  water  ((7).  If,  however,  the 
Crown  had  previously  granted  out  riparian  manors  in  any  part  of 
the  river  together  with  their  foreshores  (but  excluding  the  hshery), 
such  a  grant,  although  it  would  pass  the  fishery,  would  not  operate 
to  pass  the  foreshore  which  had  been  i)reviously  granted.  'J"he 
river  Colne  in  Essex  is  an  example  of  such  a  grant.  The  fishery 
from  Colchester  to  the  sea  was  annexed  to  and  part  of  the  King's 
town  of  Colchester,  and  was  granted  with  the  town  to  the  burgesses 
by  Kichard  I.,  but  in  the  recent  case  of  Tlw  Coliie  Finhery  Coiiqiany 
V.  Cliapnian  (Ii)  it  was  proved  that  the  lord  of  the  manor  of  St. 
Osyth,  near  the  mouth  of  tlic  river,  had  exercised  acts  of  ownership 
on  the  foreslnu'e  for  a  long  jieriod,  the  corporation  not  showing  any 


(e)  Domeailay  l5ouk,  fol.  23  d  ;  Coram  Rorc  Roll,  No.  1786,  T.  1657,  part  2,  roll  976. 
(/)  Coram  Re-e  lioll,  No.  259,  ro.  50  d  ;  Jl'id.,  No.  260,  ro.  77;  Ibid.,  No.  261, 
ro.  27  d. 

(</)  See  case  of  The  Bamu,  (1610)  Diiv.  55  ;  Mooro  on  Foresliore,  \>.  247. 
(A)  (1898)  not  reported. 
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usei'  of  the  soil.  Tlie  lord  of  St.  Osytb  held  his  iimiior  hy  n  grant 
anterior  in  date  to  the  grant  of  the  fishery,  and  it  was  decided  on 
the  construction  of  the  evidence  of  user  that  the  corporation  of 
Colchester  had  the  fishery  over  the  shore  hut  had  not  the  soil  (i). 

The  river  Dart  from  Totnes  to  the  mouth  of  the  river  was 
annexed  to  and  parcel  of  the  honour  of  Totnes.  The  "  water  of 
Dart "  afterwards  came  to  the  Crown  in  the  time  of  Edward  I.,  and 
was  annexed  by  Edward  III.  to  the  duchy  of  Cornwall,  which  now 
claims  the  soil  of  the  river  throughout.  The  fisheries  in  the  river, 
however,  belong  to  various  manors  on  its  banks,  having  probablv 
been  granted  out  by  subinfeudation  by  the  early  lords  of  Totness 
long  before  the  water  of  l)art  came  back  into  the  hands  of  the 
Crown. 

The  river  Tamar  in  Cornwall  was  parcel  of  the  lordship  of 
Tremat(ni  (/). 

King  Henry  VIII.  made  a  grant  of  the  river  ( )rwell  to  the 
corporation  of  Ipswich,  but,  the  manors  on  the  banks  having  been 
previously  granted  out  with  their  foreshores  and  fisheries,  the 
grant  was  inoperative. 

3.  The  whole  of  the  fisJtcri)  in  the  tidal  water  of  a  river  witliout 
the  soil. 

There  is,  so  far  as  we  are  aware,  no  known  example  of  such  a 
grant. 

4.  Part  of  the  soil  and  fishery  in  a  tidal  water  in  gross. 

Such  are  grants  of  fisheries  unconnected  with  manors  to  monas- 
teries and  corporations  (A). 

5.  Part  of  the  fishery  in  a  tidid  initer  in  (jross  without  the  sod. 
A  very  unusual  and  unlikely  case. 

6.  Part  of  the  soil  and  fishery  in  a  tidal  water  as  pareel  of  a 
manor. 

A  very  usual  and  common  case. 

7.  Part  of  the  fishery  in  a  tidal  water  without  the  soil  as  ax)pendant 
or  appurtenant  to  a  manor. 

An  unusual  thing.     No  such  case  is  at  jiresent  known. 

8.  The  fishery  and  soil  in  a  non-tidal  river  as  part  of  a  manor. 
This    is    the    common  and   usual  case.      The  fishery  generallv 

extends  to  the  mid-stream  when  the  manor  lies  wholly  on  one  bank 
of  the  river.  When  the  river  runs  through  the  manor  it  extends  to 
the  whole  stream. 

9.  The  fishery  in  the  whole  stream  of  a  non-tidal  river  as  part  <;/'  a 


(i)  The  defeiulaiits  admitted  the  right  of  the  plaintiffs  to  the  fishery  over  their  soil. 
(./')  Hale  di-  Portibus  Maris,  caji.  iv. 
{l)  Hale  de  Jure  Maris,  cap.  V.  p.  385. 
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manor  lying  on  one  Jiank  to  the  exclusion  of  the  inanor  situate  on  the 
other  hank. 

This,  though  exceptional,  is  by  no  means  imusuiil.  It  is  mi 
example  of  the  "  special  usage  "  referred  to  by  Lord  Hale,  which 
alters  the  common  ])resum[)ticin.  Instances  of  it  occur  in  the  manors 
of  C'ookhani  und  Bray  and  Mapledmliam  on  the  Thames,  the  nninor 
of  Castle  Donnington,  Leicestershire,  the  manor  of  Denham,  and 
numerous  other  manors  on  the  C'olne  (Middlesex). 

Fisheries,  therefore,  coming  by  grant  from  the  Crown  may  have 
had  their  origin  in  any  of  the  ways  above  mentioned,  and  in  some 
cases  the  evidence  will  show  that  the  fishery  has  remained  to  the 
present  day  in  the  original  condition  in  which  it  has  been  granted  by 
the  Crown.  But  of  course  it  does  not  follow  that  the  owners  of 
these  fisheries  will  keep  them  in  tlie  condition  in  which  tlu-y  receive 
them  from  the  Crown. 

The  owner  of  a  fishery  having  obtained  it  from  the  Crown  may  of 
course  deal  with  it  as  he  pleases.  He  may  subdivide  it  or  create 
rights  in  it  at  will.  .Tudging  from  experience  of  actual  cases  the 
following  are  the  ways  in  which  we  find  that  fisheries  have  been 
dealt  with  and  divided  : — 

1.  The  owner  of  a  river,  part  of  a  large  barony,  when  granting 
out  manors  within  the  barony  to  he  held  of  him,  frequently  grants 
part  of  the  i-iver  and  fishery  as  parcel  of  those  subinfeudated 
manors.  For  example,  the  upper  part  of  the  river  Arun  was 
divided  in  fisheries  as  parcel  of  the  riparian  manors  subinfeudated 
by  the  lord  of  the  honour  of  Arundel  before  the  time  of  Domesday 
Book  (/).  The  lord  of  Trematon,  as  owner  of  the  water  of  Tamar, 
has  granted  out  fisheries  in  that  water  to  the  owners  of  manors  held 
of  the  honour  and  to  the  corporation  of  Saltash.  The  case  is  the 
same  in  the  Dart,  where  manors  formerly  held  of  the  honour  of 
Totness  have  fisheries  in  portions  of  the  river.  Many  examples  of 
this  state  of  things  might  bo  cited. 

2.  The  owner  of  the  fishery  nuiy  subdivide  it  by  grants  of  portions 
of  it  comprising  both  water  and  soil  to  one  or  more  persons. 

3.  He  may  grant  the  fishery  or  part  of  it,  reserving  the  soil,  and 
thus  create  an  incorporeal  fishery. 

4.  He  may  grant  the  soil  to  one,  and  the  fishery  to  another:  a 
very  unlikely  case. 

5.  He  may  grant  a  right  to  fish  in  the  water  to  one  or  more 
persons  reserving  a  right  to  fish  with  them.  This  creates  a 
common  of  fishery,     Tlie  right  granted  may  be  a  complete  right 


(/)  Domesday  15ook,  pi".  '2i  el  scqij. 
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to  fish  in  all  lawful  ways,  or  may  be  a  limited  right  to  fish  with 
particular  nets  or  engines,  or  for  particular  kind  of  fish  onl}',  or  at 
particular  days  and  times,  or  it  may  be  limited  as  to  quantity,  or  that 
the  fish  should  only  be  taken  to  supply  a  particular  household,  as  is 
usually  the  case  where  tenants  of  a  manor  have  common  of  fishery 
by  custom. 

6.  He  may  grant  a  right  to  fish  as  annexed  or  appurtenant  to  a 
particular  tenement. 

7.  The  lord  of  a  manor,  owning  the  riparian  land  and  the  river 
and  fisher}',  may  grant  the  riparian  land  without  granting  the  river 
and  fishery  to  mid-stream  ()/(). 

8.  He  may  grant  a  portion  of  riparian  land  within  his  manor  with 
a  right  to  fish  in  common  with  him,  either  opposite  the  land  itself 
or  over  the  whole  of  his  fishery,  or  he  may  grant  the  riparian  land, 
and  the  bed  of  the  river  and  fishery  to  mid-stream,  and  thus  exclude 
himself  from  fishing  in  that  part  of  the  river. 

9.  He  may  grant  a  right  in  gross  to  fish  in  common  with  himself 
over  the  whole  or  part  of  his  fishery  (k). 

10.  He  may  grant  the  right  to  take  particular  kinds  of  fish  (e.g. 
oysters)  to  one  person,  reserving  the  rest  of  the  fishery  to  himself  (o). 


(Hi)  Diik-c  of  Devonshire  v.  Pallmson,  (18S7)  20  Q.  B.  263. 

(n)  Tlie  lord  of  Minster  Lovell  (co.  Oxoii.)  had  his  whole  water  in  defence  "  excepta 
<luod  Willelmus  Faber  de  la  Leye  debet  piscare  per  cartas  siias  in  predicta  aqua  quaudo 
voluerit,"  Hundred  Rolls,  ii.  710, 

(o)  Seymour  V.  Cmirtneij,  (1771)  5  Burr.  2815. 


CHAPTER   VI. 

Of    Tin;    DlIFERENT    KiNDS    OF    FISHERIES. 

A  GREAT  controversy  lius  raged  !iiiioii>ist  law^yers  over  the  meaning 
of  the  words  "  seperalis,"  "  Ubera,"  and  "  cominniiis  "  as  applied  to 
fisheries  from  the  time  of  the  Year  Books,  17  Edward  IV.,  pi.  6,  and 
7  Henr}-  VII.,  fol.  13,  down  to  the  eases  of  Ilolford  v.  Bailey  (a)  and 
MaUohnsiin  v.  O'Dca  {b).  The  cases  are  very  numerous,  lengthy, 
turning  mostly  on  points  of  ancient  pleading,  and  difficult  to  follow. 
It  is  not  pi'oposed  to  discuss  them  in  this  work^-hecause  it  can 
be  shown,  and  has  been  held  in  the  House  of  I^ords,  that  there  is  no 
real  distinction  to  be  drawn  between  the  meaning  of  the  words 
"  free  "  and  "  several "  as  applied  to  fisheries  (c).  Lord  Holt  stated 
that  "it  had  lately  been  adjudged  that  a  separate  fishery  and  free 
fishery  are  all  one  ''  {d),  and  Willes,  J.,  in  tlie  case  oi  Malcolm  son  v. 
O'Dea  (e),  summed  up  the  controversy  thus  :  "  This  is  more  of 
the  conftisiun  which  the  ambiguous  use  of  the  word  '  free '  has 
occasioned  from  as  early  as  the  Year  Book,  7  Henry  VII.,  fol.  13, 
down  to  the  case  of  Ilolford  v.  Bailct/,  when  it  was  clearly  shown 
that  the  only  substantial  distinction  with  i"espect  to  fisheries  is 
between  an  exclusive  right  of  fishery,  usually  called  '  several,' 
sometimes  '  free  '  (used  as  in  free  warren),  and  a  right  in  common 
witli  others,  usually  called  common  of  fishery  ;  sometimes  '  free ' 
(used  as  in  free  port)."  The  records  cited  in  the  next  chapter  show 
that  Mr.  Justice  Willes's  conclusion  is  correct. 


(a)  (1846)  13  Q.  B.  426. 

lb)  (1862)  10  H.  of  L.  Cas.  593. 

(c)  For  iiifoiniation  on  this  subject,  sec  ^Vooll•}■che  on  Waters,  cliii]i.  v. ,  and  casis  cited  ; 
Y.  B.  17  Eilw.  IV.  1)1.  6;  18  Edw.  IV.  pi.  4;  7  Hen.  VII.  \>\.  3,  fol.  13  b;  10 
Hen.  VII.  fol.  •24  b,  26  b  :  Alderman  of  London  \:  Haslinris,  (\6;u)  2  Sid.  8;  Lord 
Fitzvaltcr's  case.,  (1674)  1  Mod.  105  ;  Cplon  v.  Hawkins,  (168.1)  3  Mod.  97  ;  Gibbs  v. 
WooUiscot,  (1691)3  Salk.  291  ;  Skin.  677  ;  Holt,  323  ;  Smithy.  Kemp,  (1692)  Holt,  322  ; 
4  Mod.  187  ;  2  Salk.  036  ;  Seijmour  v.  Cuurtenai/,  (1771)  5  Burr.  281.5  ;  Ilolford  v. 
Baileii,  (1846)  8  Q.  B.  1000  ;  13  Q.  B.  426  ;  Malcolmson  v.  O'Dta,  (1862)  10  H.  of  L. 
Cas.  .593  ;  ShuUlcworlh  v.  U  Fleminij,  (ISrt.l)  19  C.  B.  N.  S.  687  ;  Kinnershy  v.  Orpe. 
(1779)  1  Dong.  .56  ;  Pagcl  v.  Milles,  (1781)  3  Dong.  43. 

((0   Oibbsv.   ;roo/fisco<,  (1691)  Holt,  322. 

(f)  (1862)  10  H.  of  L.  Cas.  .593. 
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Mucli  foufusiou  and  doubt  has  arisen  from  a  singular  misprint  in 
Coke  on  Littleton,  p.  12'2  a,  where  I^ord  Coke,  treating  on  common  of 
various  kinds,  sa3's  :  "  So  a  man  may  prescribe  to  have  sicparah'iii 
inscariain  in  such  a  water  and  the  owner  of  tlie  soyle  shall  not  fish 
there  ;  but  if  he  (daim  to  have  idiiiminiiam  ])iscluiricc  or  Uhcnnu 
phvhariam,  the  owner  of  the  soyle  shall  fish  there.  And  all  this 
hath  been  resolved,"  and  he  cites  inter  C'hinery  and  Fisher  in  le 
Com.  Banke  in  replevin  et  Mich.  29 — 30  Elizabeth  {g),  inter  Shirland 
and  White  in  Com.  Oxon,  et  inter  Foiston  et  Cracherode  {sic)  eodem 
tennino  in  Com.  Essex  (/().  Foiston  v.  C'racliroodc  is  reported  in 
4  Co.  Rep.  31,  and  is  a  case  about  estovers  for  a  copyholder.  No 
rei)ort  of  the  other  cases  appears  to  exist.  The  dictum  is,  however, 
twice  referred  to  in  Eolle's  Abridgment,  which  was  edited  by  Lord 
Hale  (i).  At  p.  258,  under  the  title  "  Piscaria,"  it  is  stated  :  "  Mes 
si  home  cluime  communium  piscJtariani  vel  liheram  pischariam  I'owner 
del  soile  piscliera  la,"  citing  the  same  cases.  This  is  evidently 
copied  from  Coke  with  an  error  as  to  communiam  pischaria;H  ;  but 
at  p.  267,  under  the  title  "  Prescription  "  No.  4,  we  read  :  "  Home 
poet  prescriber  d'aver  separalem  piscariam  en  tiel  ewe  et  d'excluder 
pur  ceo  le  seigneur  del  soile  Co.  TAt.  122b.  IMes  home  ne  poet 
prescriber  d'aver  un  common  de  piscary  ou  Ulicne  piscarice  en  tiel  ewe 
et  d'excluder  le  owner  del  soile,  car  ceo  est  enconntre  le  nature  de  un 
common  of  (sic)  lihcra  piscaria  Co.  Lit.  122b,  et  la  dit  que  fuit  resolve 
en  bank  enter  Chimney  et  Fishen.  Et  M.  29—30  Eliz.  entre  White 
et  Shirland  et  enter  Friston  et  Cratchrode  eodem  termino."  Here 
also  are  errors  of  text  indeed,  but  it  seems  obvious  that  Coke's  text  is 
corrupt,  and  that  the  passage  should  read  "  but  if  he  claim  to  have 
connnuniam  piscarise  (common  fishery),  or  libcrce piscarice  (common  of 
free  fishery),  the  owner  of  the  soil  shall  fish  there.  Otherwise  Colce 
would  imply  that  common  of  fishery  and  free  fishery  are  the  same 
thing,  as  has  been  observed  by  Hargreave  in  his  note  on  the  passage 
Co.  lit.  122  a,  note  7.  Coke's  original  MS.  is  so  badly  written  that 
the  printer  may  well  have  blundered. 

Blackstone  ingeniously  defines  a  "  free  fishery  "  as  being  in  the 
nature  of  a  royal  franchise,  viz.,  the  incorporeal  right  of  fishing  in 
tidal  waters  coming  into  existence  by  grant  of  the  Crown.  Pie 
seems  to  have  based  this  suggestion  on  the  theory  that  the  Crown  is 
entitled  to  the  soil  of  all  tidal  water.  "To  consider  such  right" 
(he  proceeds)  "  as  originally  a  fiower  of  the  prerogative  {k),  till 
restrained  by  Magna  Charta,  and  derived  by  royal  grant  (previous  to 

(g)  1587—1588. 
(A)  1587. 

(i)  r.iiagiiiau's  Legal  Bibliography,  Eil.  1807,  p.  -289. 
(k)  See  Duke  of  Xorthumhcrland  v.  Hoicjhh)!,  (187U)  L.  R.  5  Excli.  127. 
F.  D 
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the  reign  of  Ricliai'd  I.),  to  such  as  now  claim  it  bj'  prescription, 
and  to  distinfriiish  it  from  a  several  and  a  common  of  fisliorv,  may 
remove  some  difficulties  in  respect  to  this  matter  with  wliicli  our 
books  are  embarrassed  "  (/).  The  suggestion  is  ingenious,  but  quite 
unsound  and  opposed  to  proved  facts.  Hale  (De  Jure  Maris,  cap.  v.) 
gives  instances  of  fisheries  in  tidal  water  described  as  "  separales 
piscariffi,"  and  cites  them  as  examples  of  instances  in  which  the 
subject  may  be  the  owner  of  the  several  fislicry  the  soil  of  wliich  is 
prcsinned  to  be  in  the  Crown,  and  of  fisheries  in  tidal  water  in 
whicli  the  subject  owns  both  tlie  fishery  and  the  soil ;  and  says  that 
infinite  more  of  this  kind  may  be  produced.     He  cites  a  record  in 

35  Edward  I.  :  William  Braham  sued  Richard  Gernon  and  others 
for  fishing  "  in  separali  piscaria  sua  apud  Braham  "  (Suffolk).  The 
defendants  say  the  fishery  "  est  quoddam  brachiam  maris  et  com- 
munis piscaria  eorundem  et  aliorum  et  non  separalis  piscaria."  He 
also  cites  the  case  of  The  Abhot  of  St.  Beiiet  Iltdmc  as  to  tlie  tidal 
river  at  "Wroxham,  which  was  claimed  to  be  a  common  fishery  in 
which  tlie  abbot  had  appropriated  to  himself,  "  predictam  piscariam 
tenendo  tanquam  sfjiaritlnii  ;  and  had  put  weirs  in  it.  On  this 
Hale  concludes  that  upnu  tlie  record  it  appeared  tliat  in  this  case 
the  right  of  the  abbot  to  have  a  sevei'al  fishery  was  not  a  bare  right 
of  liberty  or  j^i'ofit  ''<■  prcndrr,  but  the  right  of  the  very  water  and  sud 
itself,  for  he  made  weirs  in  it."  He  gives  other  instances,  and 
especially  of  the  existence  of  several  fisheries  in  tidal  waters  worked 
bv  weirs,  and  says,  "  infinite  more  of  this  kind  might  be  produced  "  ; 
wliich  is  quite  true,  for  fisheries  in  tidal  waters  worked  by  fixed 
weii'S  and  engines,  as  in  'J'hc  Abbot  of  St.  Benet  Hidme's  Case,  can 
be  shown  to  exist  in  every  tidal  estuary  and  many  parts  of  the 
coast  of  the  kingdom.  There  is,  so  far  as  tlie  authors  are  aware, 
no  instance  of  a  fishery  in  tidal  water  which  is  an  incorporeal  fishery 
such  as  Blackstone  thinks  should  be  designated  a  "  free  "  fishery. 
The  only  recorded  case  is  that  of  Duke  of  So)nerset  v.  Fogwell  {m), 
and  in  that  case  the  facts  were  not  fully  before  the  Court,  and  the 
decision  is  more  than  doubtful  {n).  Moreover,  it  has  been  decided 
that  a  several  fishery  is  not  a  franchise  or  one  of  the  flowers  in  the 
garland  of  the  Crown,  as  supposed  by  Blackstone  (o). 

Woolrych,  Law  of  "Waters,  p.  110,  divides    fisheries   into    four 
classes  over  and  above  the  common  or  public  fishery  in  the  sea,  viz. : — 

1.  Several  fishery. 

2.  P'ree  fishery. 


\^ 


(I)  2  Comm.  39,  40. 

(hi)  (1826)  5  B.  &  C.  875. 

(«)  See;«M<;  AU.-Oen.  v.  Emerson,  [1891]  A.  C.  648,  per  Lord  Herachell. 

(o)  Duke  of  NorlhumhcTlaml  v.  Hotighton.  (1870)  L.  R.  5  Excli.  127. 
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3.  Common  of  fislieiy. 

■i.  Fisliery  in  gross. 

The  last-named,  fishery  in  gross,  he  says,  may  he  more  properly 
referred  to  several  fishery  or  common  of  fishery  ;  for,  if  it  he 
granted  to  a  person  exclusively  of  others,  what  is  it  hut  a  several 
fisliery,  and  if  in  common  with  other  individuals,  how  does  it  differ 
from  a  common  in  gross?  Therefore  there  remain  only  the 
"several,"  "free,"'  and  "common  of  fishery."  Now  it  would 
appear  that  "  severiil"  and  "free"  are  all  one,  so  that  this  classi- 
fication is  reduced  to  two  classes,  whicli  comprehend  all  the  others, 
viz. — (1)  Exclusive  fisheries  ;  ('2)  Fisheries  not  exclusive,  usually' 
called  commons  of  fishery. 

1.  Exclusive  Fisheriks  are  those  in  v/hich  one  has  the  sole  and 
exclusive  right  of  fishing,  either  by  reason  of  the  ownership  of  the 
goil  and  its  prolits,  cir  because  the  right  of  fishing  is  derived  from 
the_aw.u£r_ofjthe  soil  {p).  These  fisheries,  in  both  tidal  and  non- 
tidal  waters,  are  sometimes  described  as  "  several "  and  sometimes 
as  "  free." 

Exclusive  fisheries  may  be  of  two  kinds — corporeal  or  incorporeal. 

Corporeal,  or,  as  they  have  been  termed,  territorial  fisheries, 
comprise  both  the  soil  and  the  profit  of  the  soil,  viz.,  the  iishing. 
Such  are — (a)  fisheries  worked  by  fixed  engines,  as  weirs,  kiddles, 
stake  nets,  bucks,  itc.  ;  (b)  fisheries  in  the  hands  of  the  lords  of 
manors  of  which  they  were  originally  parcel,  or  in  the  hands  of 
grantees  of  the  lords  of  manors  when  they  have  been  granted  out  as 
entire  fisheries  comprising  the  soil  and  the  fishing  ;  (c)  fisheries  in 
gross  granted  by  the  Crown  to  monasteries,  corporations,  &c. 
Corporeal  fishei-ies  may  be  held  in  gross,  or  by  copy  of  Court  roll, 
or  as  parcel  of  a  manor. 

Incorporeal  fisheries  are  those  which  have  been  granted  without 
the  soil  thereunder.  These  may  have  been  created  by  grant  of  the 
Crown  in  the  nature  of  a  franchise  (if  Any  such  exist),  or  hy  grants 
l)y  the  lords  of  manors  or  owners  of  the  soil  and  fishing  thereon, 
with  a  reservation  of  the  soil  to  the  grantors.  Incorporeal  fisheries 
may  be  held  either  in  gross  or  as  appurtenant  to  a  manor  or 
l)articular  tenement. 

i.  FisHEuiEs  NOT  Exclusive,  or  CoinioNs  of  Fishery,  are  of  two 
kmds,  viz.,  "common  fisliery"  or  coiunioii  of  fishery.  "Common 
fishery  "  is  the  right  of  the  public  to  fish  in  tidal  waters  not  appro- 
priated as  exclusive  fisheries.  "  Common  of  fishery  "  is — (a)  where 
the  owners  of  the  exclusive  right  in  two  halves  of  a  river  fish  in 

;))  For  the  meauing  of  "  exclusive,"  see  judgment  of  Lord  Mansfield  in  Seymour  v. 
Courtney,  (1771)  5  Burr.  2S15,  where  the  owner  of  a  several  fishery  had  gi-anted  the  right 
to  lisU  for  a  particular  kind  of  fish  without  destroying  his  several  fishery. 
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common  between  themselves  over  the  whole  river,  eacli  being 
owners  of  the  soil  of  the  river  to  the  mid-stream ;  or  (b)  where  a 
right  to  fish  in  the  water  has  been  granted  by  the  owner  of  the 
exclusive  fishery  to  one  or  more  persons  who  fish  in  common  with 
him,  either  all  over  the  extent  of  the  water,  or  over  particular  parts 
of  it. 

This  classification  of  fisheries  is  confirmed  by  tlio  judgment  of 
Willes,  J.,  in  Maholmson  v.  O'Dea  {q). 

With  a  view  of  throwing  light  upon  this  part  of  our  subject,  we 
will  call  attention  to  the  description  of  fisheries  found  in  ancient 
records. 

(7)  (1862)  10  H.  of  L.  Cas.  f,94. 


CHAPTER    VII. 

Of  the  Vakious  Descriptions  of  Fisheries  in  Ancient  Records. 

In  the  time  of  Bractou  the  term  "  several  fishery  "  appears  to 
have  been  used  to  indicate  a  fisherj'  owned  exclusively  by  one 
person,  in  which  no  other  had  auy  right  to  fish  in  common.  See  the 
case  in  Bracton's  Note  Book,  Case  835,  where,  in  a.d.  1274,  an 
abbot  sues  the  servants  of  Earl  Bigod  for  fishing  in  his  fishery 
between  Weybridge  and  Frogeham  Bridge,  in  Norfolk,  in  the  parish 
of  Acle,  and  says  that  his  church  was  seized  since  the  Conquest, 
"  sicut  de  piscaria  quje  semper  fuit  separabilis  ipsius  ecclesife  suae." 
The  earl  says,  "  quod  piscaria  ilia  non  est  separabile  ipsius 
abbatis  sed  dicit  quod  terra  sua  abuttat  super  aquam  et  piscariam 
illam  et  quod  ipse  piscari  debet  in  eadem  piscaria  cum  ipso 
abbate,"  and  that  he  and  his  ancestors  have  done  so.  The  abbot 
rejoins,  "  quod  piscaria  ilia  fuit  separabile  suum  sine  communa  vel 
piseatione,"  and  on  this  issue  is  joined.  Here  we  find  the  riparian 
owner  claiming  not  (as  is  usuallj'  the  case  in  these  days)  a  fishery  in 
the  water  to  mid-stream  opposite  his  land,  but  a  common  right  over 
the  water.     There  are  manj'  instances  of  this  in  early  records. 

In  13  Edward  I.,  a.d.  1285  (a),  John  de  Pateshull  brings  an  assize 
of  novel  disseisin  against  Reginald  de  Hotoft  and  Amabilia  his  wife, 
and  John  de  Roseles  and  Beatrice  his  wife,  claiming  common  of 
fishery  in  Magna  Hayford  and  Parva  Hayford  (Northamj)ton),  from 
the  corner  of  the  said  John's  garden  to  the  mill  of  Little  Hayford. 
The  defendants  saj',  "  quod  solum  ex  una  parte  dictse  aquae  est 
separale  prsedicti  Reginaldi  et  Amabilise,  et  solum  ex  altera  parte 
prsedictfe  aquffi  est  separale  ipsius  Johannis  et  Beatricis ;  absque 
hoc  quod  prffidictus  Johannes  de  Pateshull  aliquem  coiuuniam  babet 
in  eodeni  solo,"  and  say  that  Pateshull  was  not  seized  "  de  comunia 
piscandi  in  prredicta  aqua  tanquam  pertinentem  ad  libennu  tene- 
mentum  suum."  But  the  jury  found  for  Pateshull,  who  is  evidently 
claiming  common  of  fishery  as  against  riparian  owners. 

In  8  Edward  II.,  a.d.  1315  (/<),  Agnes  of  Great  Cressingham 
claimed  common  of  fisherj'  in  Langeford  (Norfolk),  pertaining  to  her 
free  tenement  in  Langford  from  Langford  Mill  to  Buckenham  Weir. 

(rt)  Assize  Roll,  No.  620,  roll  20,  Pateshull  v.  Hotoft. 
(h)  Assize  Roll,  No.  593,  roll  28  J,  CressUujham's  Ccisc. 
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The  defendants  say  that  she  has  nothiiifj  in  the  said  vill  to  which 
iin\-  fishery  pertains  except  a  messuage  and  three  acres  of  hind,  and 
that  she  has  the  fishery  "  per  factum  speciale,"  and  not  as  pertaining 
to  her  free  tenement.     Tlie  result  does  not  appear. 

In  26  Henry  III.,  a.d.  1241  (c),  Oliver  de  Isenny  sued  William  de 
Albini  "  quod  permittat  cum  habere  communiam  piscarije  in  acjua 
de  Stapelford,"  of  which  his  father  was  seized  as  pertaining  to  his 
free  tenement,  and  claims  that  he  ought  to  fish  in  the  water  of 
Stapelford,  "a  quodam  loco  Stirkelan  usque  ad  piscariam  AVillelmi 
L'usyn  a  terra  sua  de  Stapelford  usque  ad  filum  ejusdem  aquie," 
and  that  Oliver  does  not  permit  him  to  do  so.  (Jhver  defends  and 
says  he  only  claims  the  fishery  through  his  wife,  whose  land  he  holds 
in  the  vill  of  Stapelford,  to  which  land  the  fishery  pei'tains;  and 
denies  that  the  phiintitl''s  father  was  seized.  Issue  is  joined  and 
the  jury  find  that  the  phiintiif's  father  died  seized  of  the  connnon 
of  fisherj'  in  the  water  of  Stapelford,  "  quantum  terra  sua  duxerat 
usque  ad  filum  predictic  aqUic,"  and  the  j)laintitf  recovers.  Here 
again  we  find  a  riparian  fisiicry  (lescribe<l  as  a  common  of  fishery. 
It  is  claimed  to  extend  to  the  inid-stream,  but  it  is  found  to  be  a 
connnon  of  fishery  and  not  exclusive  to  the  riparian  owner. 

In  32  Henry  III.,  a.i>.  1248  (d),  Simon  de  Norwich  sued  Simon 
de  Brunebi  for  common  of  fishery  "in  aqua  de  Lavenden,"  which 
he  claims  to  have  "  ui  suum  separale,"  and  succeeds. 

In  37  Henry  III.,  a.d.  1253  (c),  Nicholas  de  Emberlin  sues  Hugh 
le  Pesur  and  others  for  fishing  "  in  libera  piscaria  ipsius  Nicholai 
de  Emberlin."  The  defendants  admit  that  they  fished  there,  "  ut 
in  piscaria  ilia  ubi  antecessores  et  ipsi  solebant  ut  in  connnuni 
piscaria  pertinente  ad  tencmentum  suum  et  non  in  propria  piscaria 
et  libera  ipsius  Nicholai."  Here  we  find  "libera"  used  in  the 
same  sense  as  "  separalis." 

The  return  to  the  great  connnission  of  in(]uiry  as  to  royal 
franchises  usurped  and  wrongs  done  which  was  issued  by  King 
Edward  I.  in  the  second  year  of  his  reign,  and  which  is  known  as 
the  "  Hundred  Kolls,"  contains  nniny  references  to  fisheries.  The 
articles  which  were  administered  to  the  jurors  of  the  hundreds 
throughout  the  kingdom  do  not  direct  any  specific  inquiry  as  to 
fisheries,  but  the  jurors  are  directed  to  inquire  (inter  alia)  of  all 
purprestures  whatsoever  made  upon  the  King  or  the  royal  dignity, 
and  by  whom  they  were  made  and  how  and  from  what  time,  and  in 
the  answer  to  this  article  we  find  many  references  to  fisheries.     In 


(c)  Assize  Roll,  No.  37,  in.  IS,  Lincoln,  haiii;/  v.  Albini. 

(rf)  Assize  Roll,  No.  fiG,  ni.  5,  Bucks. 

(c)  Cuiia  Ke{;is,  Roll.  No.  150,  m.  19,  Bucks. 
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one  case  tlie  article  was  "  concerning  pnrpi'estiires  made  iiiion  tlie 
King,  '  sive  in  terra,  sive  in  aqua,  sive  in  niari,  sive  in  portu.' " 
Amongst  other  matters  the  jurors  were  to  inquire  who  chiinied  to 
have  free  warren  and  whether  any  have  exceeded  the  hounds  of 
such  liberties.  We  find  in  the  returns  made  by  the  jurors  numerous 
presentments  that  inland  waters  used  to  be  common  to  the  men  of 
the  vill  to  fish  there,  and  complaints  that  the  lords  of  manors  have 
put  them  in  defence  ;  the  fact,  no  doubt,  being  that  the  tenants  had 
been  permitted  to  fish  and  that  the  license  had  been  withdrawn. 
We  find  also  that  a  notion  extensively  prevailed  in  their  minds  that 
fisheries  were  claimed  in  severalty  by  virtue  of  the  franchise  of  free 
warren,  and  they  seem  to  have  regarded  the  word  "  libera  piscaria  " 
as  meaning  exclusive  fishery  in  the  same  sense  that  "  libera  "  means 
the  exclusive  right  of  sporting  in  "libera  warenna."  They  also 
contain  many  allegations  that  fisheries  were  formerly  common  to 
the  men  of  the  vill  in  non-tidal  waters  and  also  common  to  all  in 
tidal  waters. 

The  jurors  of  the  hundred  of  Seggelawe(/)  present  that  William 
de  Bello  Canipo  and  Ida  liis  wife  "  appropriaverunt  sibi  aquani  de 
Lovente  in  suo  separali  ubi  homines  de  Newport  solebant  com- 
municare."  The  jurors  of  Newport  Pagnel  say  that  they  made  a 
warren  in  the  common  field  of  Newport  where  none  was  before. 
Also  that  they  have  appropriated  the  fisherj'  of  the  water. 

The  jurors  of  St.  Albans  (r/)  complain  that  the  abbot  does  not 
allow  the  burgesses  to  fish  in  the  water  of  Halliwell  as  they  were 
accustomed  to  do  from  time  immemorial. 

The  Leicestershii'e  jurors  (/;)  say  that  the  Master  of  the  Temple 
has  "libera  piscaria"  in  Huchebrok  and  Sora  since  the  battle  of 
Evesham,  which  formerly  was  common ;  that  I'hilip  Burnel  and 
Robert  de  Hanstide  "habent  defensum  in  aqua  de  Sora  juxta 
Kedgworth  from  Becles  Ford  to  Eadclive,"  which  used  to  be 
connnon  ;  that  tlie  abbot  of  Leicester  appropriated  to  himself  the 
fishery  of  the  Sore  between  Leicester  and  Belgrave  since  the  battle 
of  Evesham,  which  used  to  be  common.  The  heirs  of  Roger  de 
Somerj'  claim  warren  in  the  river  Sore  from  Munsorvell  Bridge  to 
Barewe  Bridge  ;  John  de  Velers  at  Brokesby,  "  tam  in  terris  quam 
in  aquis  in  aqua  de  Wretheck'";  Amabel  de  Segrave  at  Danby,  the 
heir  of  Eustace  de  Folevill  at  Esseby,  the  Earl  of  Lincoln  at 
Donnington,  Robert  de  Tatishale  at  Bredon,  claim  to  have  warren, 
"  tam  in  terris  quam  in  aquis."  Roger  le  Strange  (i)  appropriates 
to  himself  warren  at  Merston,  "  et  defensum  in  aqua  de  Wreyke," 


(/)  11.  R.  I.  40,  Bucks.  (h)  H.  R.  I.  238. 

(ci)  H.  i;.  I.  191,  Heitr.  (0  IbhI.,  i<.  240. 
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eight  years  past,  and  Agues  de  Vesej-  "tenet  defensum  in  eadera 
aqua." 

The  Lincohishive  jurors  (k)  state  that  tlie  prior  of  Spahling 
"  habet  piscariam  ripe  Spalding  sibi  appropriatam,"  and  lets  the 
water  of  the  river  and  sand  towards  the  sea  from  Wodelode  to 
Weston  gutter  for  Ss.  6'/.  per  annum.  The  prior  proves  his  title 
b_v  prescription,  and  it  is  allowed. 

The  abbot  of  Itevesby  (/)  claims  to  have  "  libera  piscaria  "  in 
the  water  of  Bayn  "  ubi  omnes  homines  de  patria  solebant  piscare 
et  communicare  "  from  Kirby  to  Folesbj'  Mill,  liy  what  wnri-ant  the 
jurors  know  not.     Here  "libera"  is  iised  to  mean  txclusive. 

Queen  Eleanor  (m)  has  "  libera  piscaria  in  aqua  de  Wyma  apud 
Bennington  ubi  omnes  liberi  solebant  piscare  ad  damnum  villae  per 
annum  xs."  Hugh  de  Buscy  claims  to  have  "  warennam  et  liberam 
piscariam  apud  Hachani." 

The  prior  of  Novo  TiOco  (;()  extra  Stamford  appropriates  "  liberam 
piscariam  in  aqua  quie  vocatur  Was  de  Weland  "  from  Smalebridge 
to  the  water  of  Welland,  by  what  warrant  the  jurors  know  not,  to 
the  damage  of  the  town  of  Stamford,  "  quia  tola  connnunitas 
ville  in  eadom  aqua  onniibus  temporibus  libera  piscare  solebat." 
Another  similar  presentment  says,  "  quia  jirredicta  aqua  solet  esse 
libera  et  communis  piscaria  totius  villa'." 

Robert  de  Brewes  (o),  "  appropriat  sibi  piscariam  in  regali  aqua 
et  communi  de  Trent  from  Keddesclyf  to  Thorstantlet,"  the  jurors 
know  not  by  what  warrant. 

The  jurors  of  the  county  of  Norfolk  make  several  complaints  of 
the  appropriation  of  several  fisheries  in  waters  which  used  to  be 
common.  The  prior  of  Norwich  (;))  "  facit  sibi  separalem  aquam 
in  Attleburg,"  also  at  Taverham  "  quod  debet  esse  communis 
aqua  domini  Regis."  The  bailiffs  of  Cosscy  in  the  water  called 
Hold  Tjea  do  the  same.  The  abbot  of  Hulme  "  approjiriat  aquam 
de  Wroxham  sibi  separabilem  que  solebat  esse  counnunis  aqua 
domini  Regis."  The  abbot  of  Hulme  (7)  made  a  purprestui'e  "  in 
comnunii  ripa  domini  Regis"  between  Wroxham  Bridge  and  Gab- 
bard's  Ferry,  "damans  dictam  aquam  separalem  piscariam  suam  et 
non  permittit  alinni  in  cadem  jiiscnre  ad  magnum  dampnum  totius 
patriiP  cinn  dicta  aqua  sit  cuidam  counnunis  et  esse  debet  ratione 
dignitatis  domini  Regis  cujus  semper  tinmen  erat."  The  abbot 
established   his  right.      See    Hale  De   Jure   Maris,  cap.  v.     The 


(k)  H.  R.  I.  272  ami  3S4.  (0)  H.  R.  I.  363,  Lincoln. 

(I)  Ibiil.,  pp.  300  .111(1  401.  (p)  Ibid.,  I.  450. 
(m)  liul.,  pp.  331  .111(1  3S6.  (7)  Ibid.,  p.  504 

(II)  Ibid.,  pp.  351,  354,  401. 
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I)ii()ress  of  Carliowe  (r)  "  facit  aqnain  de  Wroxliaiu  sibi  separa- 
bilem "  i'roin  Wroxliam  liritlgo  to  W^-menhewe.  The  abbess  of 
CiK'ii  "  facit  quandam  aquam  inter  Nesford  et  Crosthweyt  sibi 
si'parabilem  que  solet  esse  comnuiiiis  aqua  domini  Regis."  The 
in'ior  of  St.  Faith  "facit  unuiii  staguum  sibi  separabileni  in  com- 
iiiuni  pastura  ct  in  itinere  domini  Regis."  Here  the  jurors  seem 
to  have  thought  a  roadside  pond  was  the  subject  of  public  right. 

William  de  Ershe  (s)  "  appropi'iat  sibi  quandam  aquam  ut  suam 
separale  cum  sit  comminiis "  from  Careckford  to  the  bridge  of 
I'hilip  le  Brum  to  the  damage  of  all  the  country. 

Oliver  de  Ingham  (t)  exceeds  his  warren  by  distraining  ]iersons 
who  take  birds  on  the  highway,  and  the  same  Oliver  "  in  irarenna 
prtedicta  appropriat  sibi  piscariam  in  Hellepol  que  solet  esse  com- 
munis et  eam  ])onit  in  defenso."  Here  the  jurors  clearly  attribute 
the  putting  the  fishery  in  defence  to  the  right  of  warren. 

Appropriations  of  waters  into  several  fisheries  are  presented  by 
divers  lords  of  manors  (»)  on  the  river  from  Thacliamsond  to  Ludliam 
Mill  on  the  river  Trowse,  at  Shotesham  and  Dunston  and  the  water 
of  Wabbe,  at  Martham  and  in  the  water  of  Wavenoye. 

The  Northamptonshire  jurors  (,f)  seem  to  closely  connect  free 
fishery  with  the  right  to  free  warren.  The3'  jiresent  that  the  Earl 
of  Lincoln  at  Birkley,  the  Countess  of  Albemarle  at  Naseby,  Alan 
fitz  Eoald  at  Cotes  next  Guildsborough,  the  abbot  of  Seleby  at 
Stamford,  all  claim  and  have  warren  and  free  fishery,  they  know  not 
by  what  warrant.  They  also  say  that  Simon,  son  of  Simon  de 
Bricklesworth  (//),  "  appropriat  sibi  libcram  et  scpavalem  piscariam 
in(iuadam  dimidio  aqufe  inter  camjios  de  Bricklesworth  and  Multon" 
and  Constance  de  Nevill  in  the  same  manner  in  the  water  between 
the  fields  of  Bramjiton  and  Bucketon,  which  used  to  be  common.  At 
Nashburgh  Peter  de  la  Mara  and  Joan  Wake  appropriate  "  liberam 
piscariam  "  in  the  Welland  from  Lemne  Mill  to  Walerand  Hall. 
Here  we  see  "libera"  and  "  separalis  "  used  to  mean  the  same 
thing,  an  exclusive  fishery. 

The  Nottinghamshire  jurors  {z)  make  many  presentments  of  the 
ai)propriatioii  of  several  fisheries,  which  tjiey  say  used  to  be 
common. 

The  Suffolk  jurors  (a)  appeared  to  have  regarded  fishery  as  a 
liberty  of  the  same  nature  as  free  warren.  They  present  that 
Michael  Fitzwalter  and  Walter  his  son  "  appropriant  sibi  quandam 
warennam  in  piscaria  communi    quod  peiliuet  ad   Subyry "  ;  that 

(r)  H.  E.  450,  513.  (a.)  Ibid.,  II.  7. 

(s)  IbUl,  p.  513.  (i/)  Ibid.,  ji.  13. 

(0  Ibid.,  p.  528.  (z)  Ibid.,  II.  302,  319. 

(«)  Und.,  528  to  537,  540,  541.  («)  Ibid.,  II.  17S— 198. 
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•Ionian  de  Sakevill  (//)  has  warren  in  the  vill  of  Marlcsfonl  and 
"  appropriavit  sibi  wareuuam  in  aqua  inter  Eston  and  Letlier- 
ingam "  ;  that  Roger  de  Colwell  has  warren  in  Carleton,  and 
tliat  he  raised  a  weir  in  the  water  called  Wiefleet,  "  et  appropriarit 
sihi  UU'rtati'Di  sine  warranto." 

The  jurors  of  the  vill  of  Beccles  (c)  present  that  John  Bygod 
"  fecit  purpresturam  appropriando  sibi  regalem  ripani  et  piscariani 
ejusdem  que  est  brachiuni  maris." 

The  Warwickshire  jurors  (</)  clearly  connect  the  right  of  fishery 
with  the  franchise  of  free  warren.  They  present  that  Theobald 
de  Vcrdoa  has  warren  "  et  appropriat  sibi  ultra  nictas  dictie  warennse 
warennam  in  terra  prioris  de  C'oventre  et  abbatis  de  C'uniba  et  pel' 
hoc  attraldt  sihi  totam  piscariani  ex  una  parte  aquse  de  Bretford 
usque  ad  Mervinestuilne  que  solebat  esse  coninuniis."  We  find  this 
presented  again  in  7  Edward  I.  (<•)  in  the  following  form:  " Bniiuhiii. 
Theobald  de  Verdun  habet  ibidem  warennam  per  cai'tam  Henri ci 
Regis  patris  Regis  nunc  et  per  cartam  appropriat  sibi  warennam  super 
terram  prioris  de  Coventre  et  abbatis  de  Cumba  et  per  ilium  wayennain 
vetuit  piscariam  onniibus  vicinis  patria;  ex  una  parte  de  Avon  a  villa 
de  Bretford  usque  ad  Men-inesmilne."  He  is  also  presented  for 
api)ropriating  the  fishery  in  the  Avon  on  one  side  from  Marston 
Mill  to  llrctfiird  Bridge.  He  was  challenged  by  quo  uarranto  m 
14  Edward  I.  (f)  fur  the  franchise  of  warren  in  those  places,  but  not 
for  the  fishery,  whence  it  would  appi  ar  that  fishery  was  nut  deemed 
a  matter  of  franchise.     He  claims  by  prescription  and  succeeds. 

Thomas  de  Ondesover  (//),  the  lord  of  Bathkynton,  is  presented 
that  he  has  warren  "  sine  warranto  et  ajipropriat  sibi  piscariani  de 
Avon  ex  una  parte  a  jjonte  de  Frintford  usque  ad  divisani  de  Stanlee 
et  piscariani  de  Sowe  ex  una  parte  a  terra  prioris  de  Coventre  usque 
ad  parcum  de  Bathkynton  sine  warranto."  In  14  Edward  I.  (/<)  he  is 
challenged  hy  quo  warranto  for  the  warren  and  other  liberties  which 
he  successfully  claims  by  prescription,  but  there  is  no  proceeding 
for  the  fishery. 

It  was  evidently  a  common  notion  that  a  right  of  several  fishery 
was  part  of  the  right  to  free  warren.  The  jurors  of  the  inquisition 
tiikeii  in  31  Edward  I.  to  inquire  what  evil  doers  broke  the  warren 
and  fishery  of  the  lady  of  Skaldiiigthor|i,  state  that  they  "quod  i)is- 
caverunt  a(iuas  ex  utra(iue  parte  vilhe  de  Skaldiiigthori)  quas  pnedicta 
Domina  clainat  ucireiiudiu  suaiii  contra  voluntateni  Dominffi"(i). 


(i)  H.  K.  II.  p.  188.  (/)  Plae.  de  Quo  Warranto,  p.  780. 

(e)  Ibiit..  II.  ]..  192.  (</)  Excli.  Misc.  Books,  vol.  15,  f.  11. 

(rf)  Jbid.,  II.  225.  (A)  I'lao.  de  (Jiio  Warranto,  p.  784. 

(c)  E.\cli.  Misc.  Books,  No.  15,  f.  II.  (i)  luii-  p.  in.  31  Edw.  I.  45. 
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In  7  Edward  I.,  a.d.  1279  (/.),  tlie  King  issued  a  connnission  for  an 

elaborate  survey  to  be  taken  of  the  estates  i)f  the  Crown  and  of  all 

otiier  persons,  with  full  particulars  of  the  property  held  by  the  Crown 

and  its  tenants  in  capite  and  their  undertenants.     The  inquisitions 

returned  to  tiiis  commission  make  surveys  of  the  counties,  and  set 

out  the  profits  of  all  manors  in  them,  with  full  particulars  of  all  lands 

and  liberties  claimed  in  each  of  them,  and  also  give  the  extent  and 

nature  of  all  the  fisheries  then  in  existence.  There  appears  to  have  been 

a  special  article  of  inquiry  as  to  who  have  "piscariam  communam  aut 

sc'inirabilem  in  aquis  vel  ripariis  Domini  Regis,"  thus  distinguishing 

fisheries  as  of  two  kinds,  viz.,   "several"  fisherj'  and  common  of 

fishery.     Unfortunately,    only   a    few   of  these    inquisitions    are    iu 

existence,  viz.,  for  parts  of  the  comities  of  Bedford,  Buckingham, 

Cambridge,  Huntingdon  and  Ctxford.      These  have  been  printed  by 

the  Record  Commission  in  the  second  volume  of  the  Hundred  Bolls. 

Thei'e  also  exists  a  copy  of  the  Warwickshire  inquisitions  in  MS. 

If  the  whole  of  these  inquisitions  had  survived  we  should  have  had 

a  complete  survej    of   every  fishery  in  the  kingdom  which  was  in 

existence  at  the  time.     The  inquisitions  which  do  exist  show  clearly 

that  at  this  period  fisheries,  at  any  rate  in  non-tidal  waters,  were 

almost  always  manorial  fisheries,  extents  of  water  lying  within  the 

ambit  of  the  manor  and  belonging  to  the  lord  of  the  manor  hy  virtue 

of  the  soil  lying  within  its  ambit.     This,  there  can  be  no  doubt,  was 

the  general  condition  of  fisheries  in  inland  rivers,  although  in  a  few 

places  ihe  lords  of  the  manors  had  made  grants  of  the  fisheries  iu 

gross  to  individuals  or  monastic  bodies  or  had  subinfeudated  portions 

of  their  nnmorial  fisheries  to  their  tenants,  and  had  in  many  cases 

granted  rights  of  common  of  fishery  to  tenants  as  appurtenant  to 

their  holdings  both   freehold   and    copyhold.     For  the   most  part, 

however,  this  valuable  property  in  a  manor,  its  fishery,  was  held  in 

hand  by  the  lord  or  let  at  rents.     It  would  seem,  therefore,  that 

when  Lord  Hale  (Ue  Jure  JMaris,  cap.  i.)  states  that  "  fresh  rivers  do 

of  common  right  belong  to  the  owners  of  the  soil  adjacent,  and  that' 

it  a  man  be  owner  of  the  la)td  on  both  sides  in  common  presunqition 

he  is  owner  of  the  whole  river,  and  hath  the  right  of  fishing  according 

to   the   extent  of  his  land  in  length,"  he  must  be  taken  to  mean 

■jjriind  facie  by  owner  of  the  soil  or  owner  of  the  laud,  the  owner  of 

the  manor  an<l  the  land  within  it. 

The  inquisitions  for  Bedfordshire  only  refer  to  a  small  portion  of 
the  county,  which  includes  the  manors  bordering  on  the  river  Ouse 
from  Turvey,  on  the  borders  of  Buckinghamshire,  to  Biddenhani, 
near    Bedford.     They  set  out   under  the  head  of  each  manor  the 

{k)  H.  K.  II.  321. 
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extent  aiul  liounds  of  cai'li  fislicrv  in  tlie  rivi-r  belonging  to  eiicli 
lord  of  tlie  manor  on  eitlier  bank,  and  they  sliow  Injw  the  river  was 
occnpied  b}'  manorial  lislieries  throngbout  its  course.  When  the 
particular  fisherj"  belongs  wholly  to  the  lord  of  a  manor,  it  is 
described  as  "  piscaria  separabilis  "  ;  when  it  is  a  half-stream  fishery 
it  is  described  as  "  pisoaria  in  communi  cum  aliis  Dominis."  The 
lord  of  Little  Odell  has  "  piscaria  in  communi  cum  Waltero  de 
Trailby  "  (the  lord  of  the  manor  of  Chadlington,  on  the  other 
bank)  from  Harrold  Mill  to  Great  Odell  Mill.  The  lord  of  the 
manor  of  Pavingham  has  "piscaria  in  aqua  de  Ousc  a  sepe  de 
Kadwelle  usque  ad  molendinum  de  Pabenham  in  communi  cum  aliis 
Dominiis  diversorum  feodovum  illius  villie."  It  would  seem  that 
when  lords  of  manors  on  either  side  each  owned  the  fishery  to 
mid-stream,  tliey  fished  in  connnon,  and  tlieir  fisheries  are  described 
as  "piscaiiic  in  comnnini,"  i.e.  common  of  free  or  common  of 
several  fishery. 

Tilt' inquisitions  for  I^uckinghanishire  (/)  describe  several  manorial 
fisheries.  William  de  Pello  Campo,  Earl  of  Warwick,  holds  "  totum 
manerium  de  Hanqislap.  Item  dictus  comes  habet  ibi  liberam 
piscariam  usque  ad  filum  aqua;."  The  lord  of  the  nnmor  of 
Stoke  Goldington  has  "libera  piscaria  usque  ad  filuni  aijuie." 
The  lord  of  Snelliston  holds  the  whole  manor,  and  has  "  libera 
piscaria."  Here  we  have  the  word  "  libera"  used  in  the  retimi  to 
an  inquiry  directed  to  ascertain  who  have  "  separalis  piscaria." 

The  inquisitions  for  Cambridgeshire  and  Huntingdonshire  return 
numerous  several  fisheries  as  belonging  to  manors.  In  the  ( )xfordshire 
returns,  fifty-seven  fisheries  are  described  as  belonging  to  tiie  manors 
on  the  banks  of  rivers  within  the  county,  but  in  these  returns  the 
fisheries  are  all  descriljed  as  "  liberif  i)iscaria\"  The  word  "  sepa- 
ralis," used  in  the  articles  of  inquiiy,  does  not  occur.  Many  of 
these  fisheries  were  tislieil  by  weirs,  and  must,  therefore,  be  taken  to 
be  fisheries  with  the  soil ;  yet  tliey  are  called  "  lilicne  piscaria',"  and 
the  theory  so  often  set  up  that  a  free  fishery  is  a  fishery  without  the 
soil  would  seem  to  have  no  foundation.  The  lord  of  Chemenye  (hi) 
has  "  liberam  piscariam  cum  tribus  gurgitibus  per  Thamisiam.'' 
Roger  Doyle,  the  lord  of  the  manor  of  Hampton  Doyle  («),  has 
"  liberam  piscariam  cum  tribus  gurgitibus."  The  hu'd  of  Sybford  (n) 
has  one  weir  on  the  Thames  and  free  fisliery.  The  lord  of  ('hil)en- 
hurst  "habet  in  eadem  villa  piscai-iani  in  ripa  de  Thame  in 
longitudine  quantum  term  sua  durat  et  duos  gurgites  ad  eandem 
piscariam  pertinentes."     The  lord  of  Hedindon  (7))  has  a  fishery  in 

(/)  H.  R.  II.  343.  (0)  Ihid.,  701. 

(m)  Ibiii.,  II.  -O.l.  ip)  Ilnd.,  710. 

(k)  Ibid.,  691. 
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the  Cherwcll  "  pertaining  to  the  lUiUior."  The  lord  of  Wood  Eaton 
has  a  fishery  in  the  Cherwell  "que  ea  extendit  ad  longitiidineni 
dicti  manerii."  The  lord  of  IMinster  Lovell  has  "  totani  aquani 
quanidiu  terra  sua  durat  in  defenso  per  totum  annum  et  medietatem 
totius  aqure  que  est  in  ripa  de  Wenrise  a  portu  de  Wohneresliani 
us(iue  ad  villam  de  Minster  cum  Ricardo  de  Cornwall,  excepto  quod 
Willelmus  Faber  de  la  Leye  debet  piscare  per  cartas  suas  in 
pra'dicta  aqua  quando  voluerit."  The  lady  of  Whitchurch  "  habet 
in  eadem  villa  xxxvij  quarentenas  aquse  Thamisiie  in  longitudine  de 
quibus  dominus  habet  liberam  piscariam  ultra  Thamisiam  per  xxv 
(piarentenas  et  ainnnuniain  Uhrrain  piscariam  per  xvj  quarentenas." 
The  lord  of  Newenham  has  "  libera  ])iscaria  ultra  Thamisiam  in 
longitudine  per  ij  quarentenas."  Tlie  lord  of  Goring  has  "  libera 
piscaria  ultra  Thainisiuni  in  longitudine  per  iij  quarentenas.''  The 
lord  of  GathamjJton  has  "  libera  f)iscaria  ultra  Thamisiam  jier  iiij 
quarentenas."  The  lord  of  Mapledurham  has  "libera  piscaria 
ultra  Thamisiam  per  longitudine  j  quarentenum."  This  fisherv 
and  tiiose  described  as  "ultra  Thamisiam"  include  the  whole 
stream  ((/).  The  lord  of  Stoke  Parva  has  "libera  piscaria  in 
Thamisia  usque  ad  medietatem  aquae  et  in  longitudine  per  ij 
quai-entenas."  Tlie  lord  of  Somerton  has  "  piscariam  in  defenso 
in  riparia  de  Cherwell  de  Gambonesbrugge  usque  ad  Hej-ford 
warren."  The  lord  of  North  Aston  lias  "  libera  piscaria  in 
Cherwell  per  quantum  terra  sua  durat."  The  lord  of  Coges  has 
"  diniidiam  liberam  piscariam  in  riparia  de  Wanewicke  qui  continuit 
in  longitudine  de  curia  de  Coges  usque  ad  molendinum."  The 
lord  of  Northleye  and  his  free  tenants  have  free  fishery. 

An  examination  of  these  returns  with  the  map  shows  that  all  the 
rivers  in  Oxfordshire  were  occupied  by  manorial  fisheries,  which 
were  territorial  fisheries,  or  fisheries  with  the  soil.  They  are 
exclusive  fisheries,  and  we  see  that  a  half-stream  fisher}'  is  some- 
times described  as  a  fishery  in  common,  as  in  the  Bedfordshire 
inquisitions,  and  sometimes  as  a  fishery  to  the  mid-stream.  These 
fisheries  are  all  several  fisheries  arising  from  ownership  of  the  soil 
of  the  water  within  the  boundarj'  of  tlie  manor,  and  are  in  no  sense 
incorporeal  rights,  although  they  are  described  as  "libers  piscarise." 
So  far  as  records  exist  down  to  this  period  it  is  abundantly  clear 
that  the  word  "  libera,"  as  applied  to  a  fishery,  is  the  precise  equiva- 
lent of  "separalis,"  that  is,  "exclusive,"  and  that  these  words  are 
used  indifferently  to  indicate  the  same  thing,  viz.,  a  territorial  and 
exclusive  fisherj'  owned  by  one  lord.  The  expression  "  piscaria  in 
communi,"  or  "communiam  piscariam,"  used  to  express  the  common 

(?)  Blount  V.  lai/anl,  [lb<t.l]  2  Cli.  081. 
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fishery  exercised  by  the  owners  of  two  halves  of  a  river,  merely 
indicates  the  convenient  practice  of  fishing  in  common  over  the 
whole  river  in  respect  of  each  lord's  right  to  exclusively  fish  his 
own  half. 


Of  ihr  indiffcrait  Use  nf  the   Words  "free"  and  "several." 

Fnrtlicr  ex;uiii)l('s  of  tlic  indifterent  use  of  tlie  words  "  libera  " 
and  "  separalis  "  occur  in  tlie  following  records  : — 

In  2G  Henry  III.,  a.d.  1241 — 1242  (r),  the  prior  of  Goring  sues  in 
trespass  to  his  "  libera  piscaria,"  and  declares  that  the  defendant 
fished  "  in  quadam  piscaria  sua  que  est  suum  separale." 

In  8  Edward  T.,  a.d.  1280  (s),  Roger  de  Leycester  sues  Isabel  de 
Tarefield  for  coming  "ad  libcram  et  separalcm  piscariam  pnedicti 
Kogeri  in  Swaff'liam,"  and  taking  fish. 

The  jurors  of  the  Hundri'd  Rolls  (t)  present  that  the  lords  of 
lirixworth  manor  "  appropriuvit  sibi  lihrram  et  sep(ir(dem  piscariam 
in  diiiiidid  a(]uu'  inter  campos  de  Brixworth  and  Multon  que  solebant 
esse  ci>nnininis." 

In  34  Henry  III.,  a.d.  1250  (it),  Avelina  le  Muriscall  luid  others 
were  sued  by  Robert  de  Kokefeud  and  Alice  his  wife,  and  Adam  de 
Kokefeud  and  Isabel  his  wife,  for  fishing  in  Uhera  piscaria  ipscrum 
in  Estondeham  (Norfolk).  Tlie  plaintifi's  complain  that  the  de- 
fendants fished  in  qiiandaii}  atptam  in  prcedicta  villa  que  est  libera 
])iscaria  ipsius  Roberti  et  aliorum  c  suum  separale,  vbi  nee  pnedieta 
Avelina  nee  aliqiiis  alius  aliquam  haJ>ct  cominuniam  piseandi  from 
Hokcring  Mill  to  Gladwere  Mill.  Tlie  defendants  say  they  fished 
/;;  (■(iininiinia  piscarire  succ,  and  their  ancestors  before  tliem.  The 
jlaintiff  rejoins  Ihnt  the  water  is  his  separale,  and  was  his  ancestors'. 
The  jury  find  for  the  coiiinion  of  fishery,  and  the  defendant  is  dis- 
missed. This  is  an  example  of  the  use  of  the  words  "  libera  "  and 
"  separalis"  as  meaning  exclusive,  as  distinguished  from  "communis 
piscaria." 

In  45  Henry  III.,  a.d.  12G1  (.c),  Walter  de  Murreve  and  another 
claim  by  prescription  a  right  to  tisli  in  the  water  of  Nene  at  Tiiorp 
(Xorthamptonshire)  against  Reginald  de  AVaterville,  who  claimed 
that  he  and  his  ancestors  held  the  fishery  "  liberam  et  separalcm," 
and  the  jury  find  for  him,  iuid  that  \\'altcr  and  the  other  liad  no 
right  to  fish  there. 


(/■)  Assize  Roll,  Ko.  37,  lii-iksUire,  26  Hen.  III.  in.  6. 

(s)  De  Hanco,  No.  31!,  in.  8—9,  Eilw.  1.  r.  86,  (.'unilniilge. 

(0  11.  K.  II.  13. 

(«)  Assize  Rolls,  No.  !;60,  34  Hen.  111.  in.  2i. 

[x)  Assize  Rolls,  No.  616,  roll  IS  il. 
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In  i  Edward  I.,  a.i>.  1270  (.'/))  a  defendant,  sued  by  the  owner  of 
the  several  fishery  in  Oustliorp  and  Iwardeby  (Ijincohi),  pk-ads 
"  quod  piscaria  non  est  separalis  immo  connnunis,"  but  the  jury 
find  it  "separalis." 

In  9  Edward  I.,  a.d.  1280  (z),  William  de  Ros  and  Eustacdiia  bis 
wife  (daira  that  the  fishery  in  the  water  of  Segholm,  in  the  vill  of 
Pvcppini^diale  (Lincoln),  is  "  separalis  piscaria  ipsorum  ita  quod 
niillus  in  ea  potest  piscare  sine  lieentia  eorum  ot  voluntate,"  but 
the  jury  find  that  it  is  "  communis  ad  commnnitatem  totius  villai 
de  Reppingliale." 

In  9  Edward  I.,  a.u.  1281  («),  William  le  Graunt  sues  Walter 
Malby  and  others  for  fishing  "in  liberis  piscariis  suis."  The 
defendants  say  that  thej'  did  not  fish  "  in  libera  piscaria  ipsius 
Willelmi  set  in  comniuni  piscaria  ipsorum  Walteri  et  aliorum "  ; 
thus  setting  up  the  common  fishery  belonging  to  many  against  the 
"  libera  "  or  exclusive,  i.e.  several,  fisherv  belonging  to  one. 

Again,  we  have  the  following  case  (b),  in  which  the  dispute  is 
precisely  similar,  but  the  fishery  is  described  not  as  "libera,"  but 
!is  "  separalis."  In  35  Edward  I.,  the  prior  of  Tickford  sued 
Robert  de  Lodington  and  others  for  trespass  "  in  separali  piscaria 
ipsius  prioris  apud  Caldecote."  The  defendants  say  they  ought  to 
liave  "  comaiiuiiam  piscariam  usque  ad  filum  aqua;  de  Caldecote 
nbi  tenementa  sua  extendunt  super  eandeni  aquam  per  quod  ipsi 
ibidem  jnscati  fuerunt  tancjuam  in  communia  piscaria  sua."  One  of 
the  defendants  claims  several  fishery  ojiposite  his  tenement.  The 
prior  replies  that  the  water  is  "  separalis  piscaria  sua  et  non  com- 
munis piscaritc  "  ;  thus  setting  up  "separalis"  as  against  a  claim 
to  "  communis  piscarifp."     The  prior  succeeded. 

In  20  Edward  I.  (c),  a  writ  of  quo  warranto  against  the  corporation 
of  Preston  (above  referred  to)  challenges  them  for  claiming  libera 
2nscaria  in  the  Ribble.  The  corporation  say  they  hold  the  fishery 
in  common  with  the  Earl  of  Lancaster,  the  owner  of  the  manor  on 
the  other  bank  of  the  river,  but  the  King's  attorney  replies  that  the 
corporation  and  the  earl  know  the  division  between  these  fisheries, 
and  that  the  Preston  side  of  the  river  "  est  separalis  piscaria 
hominiura  de  Preston,"  and  the  other  lialf  is  the  earl's. 

In  4  Edward  I.,  a.d.  1276  (r/),  Joan  de  Huntingfeld  sued  Thomas 
Vygerous  and  others  for  fishing  in  her  "  libera  et  separalis  piscaria 
in  aqua  de  Hatfeld  Peverel." 

{>/)  Asbize  Roll,  483,  ni.  i. 

{z)  Ibid,  in.  66  il. 

(a)  Curia  Regis  Roll,  No.  61,  roll  40,  Bucks. 

(J)  Coram  Rege,  No.  18S,  lu.  1  d  ;  No.  189,  ui.  60  d,  Bucks. 

(c)  Plac.  do  (Juo  Warranto,  p.  387. 

{(l)  Do  Baiiuo,  No.  17,  roll  128,  Esse.'c. 
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In  13  Edwavd  I.,  a.i>.  1285  (c),  Joan  de  Hnntingfeld  was  presented 
at  the  E3Te  for  not  permitting  any  one  to  fisli  "  in  riparia  de  Hatfeld 
Peverel  sicnt  solebant."  She  ajjpears  and  says  "  quod  ipsa  tenet 
prffidietani  piscariam  in  separabiii  et  quod  non  pertinet  ad  aliqueni 
i!)i  piscare  sine  licencia  sua  et  voluntate."  Tlie  juiy  tind  tluit 
"  priLHlieta  piscaria  est  suuni  separale." 

In  32  Henry  III.,  a.d.  1248  (/),  Robert  de  Fulchani  sued  Andrew 
le  Blund  and  others  for  fishing  "  in  libera  piscaria  ipsius  Iloberti  de 
Ginges  Joybert."  Robert  comphiins  "  quod  cum  habeat  liberam 
piscariam  in  priedicta  aqua  de  Ginges  Joybert  ita  qinul  niiUiis  jmti'st 
piscari  ill  caihin  nine  lirciit'ui  ft  mliinfate  Ipsius  Roherti  iihi  ipar  liahct 
tciram  e.v  iilraqiic  jxirtc  ejiisilnii  aqiue,"  the  said  Andrew  and  tlie 
others  fished.  Andrew  defends,  and  says  that  Riobert  "  millam  ita 
liberam  piscariam  lialict  in  pradicta  riparia  quominus  quandocunque 
volnerit  in  priedicta  riparia  poterit  ])iscari,"  and  says  that  he, 
Andrew,  is  the  cliicf  hn-d  of  the  vill,  and  king  before  Robert  had 
any  laml  there  he  used  to  fisli.  Tlio  parties  subsequently  came  to 
an  agreement.  Here  we  have  tlie  riparian  owner  chiiming  against 
tlie  lord  of  the  manor  "  libera  piscaria,"  which  must  mean  a 
fishery  with  the  soil,  and  must  also  mean  an  exclusive  or  several 
fishery. 

In  7  Edward  II.,  a.d.  1313(.f/),  the  abbot  of  Battle  was  presented  in 
Eyre  for  claiming  lihcram  et  sejxiralem  jiiscariam  in  the  river  Wye,  in 
Kent.  He  pleads  that  the  Conqueror  granted  the  manor  of  Wye 
"  cum  omnibus  appendiciis  suis,"  to  his  abbey,  and  tlnit  ho  and  his 
predecessors  since  then  had  held  "  priedictam  piscariam  in  riparia 
prredicta  in  separalitate,  absque  hoc  quod  alicinis  ibidem  piscari  debit 
sine  licencia  ipsius  abbatis  V(d  predecessorum  suorum."  The  jury 
find  that  the  abbots  held  "  prajdictam  piscariam  in  riparia  pranlicta 
in  separalitate  a  tempore  priedicte  ratione  mancrii  siii." 

In  89  Henry  III.,  a.d.  12.")5  (/(),  John  de  Shelford  was  summoned 
to  answer  Symon  le  I'eschur  of  a  plea  "  (|uod  permittat  ipsius 
Symonem  habere  liberam  jfiscariam  in  aijua  de  Rickmansworth 
(Herts).  Et  (licit  quod  ipseniet  fuit  in  seysiini  de  priedicta  pis- 
caria (/(  sej)arali  mui  ut  de  feodo  et  jure  temjjore  Domini  Regis 
nunc  capiendo  unde  expletias,"  Sec.  They  came  to  an  agreement 
by  which  Symou  ht  the  fishery  to  John  for  life  at  a  rent  of  3s.  and 
four  sticks  of  eels. 

In  7  Edward  III.,  a.d.  1333  (/),  William  Bayns  sued  William,  son 


(<•)  Assize  Roll,  No.  242,  in.  85. 

(/)  As.sizc  Koll,  No.  231,  Ksstx,  in.  12. 

(j^)  Assize  Roll,  Xo.  384  a,  ni.  10. 

(A)  Assize  Roll,  No.  320,  m.  18  .1. 

(;■)  Assize  Rolls,  No.  528,  m.  ti,  7  Ivhv.  III. 
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of  William,  aiitl  others  t'oi-  fishing  in  libera  ct  Hcpamll  piscaria  sua 
apiiil  Caveby  (Lincolnshire). 

In  18  Edwaixl  II.,  a.d.  1324  (/,),  Thomas  de  iMiij'denliache  sued 
William  de  liirminj^ham  tor  trespass  "  in  libera  piacaria  ipsius 
I'lumie  apud  Aston  juxta  Birmingham."  The  defendant  admits  the 
fishing,  and  says  that  he  and  his  ancestors  used  to  fish  there  "  a 
tempore,  ita  quod  prajdictus  Thomas  nee  aliquis  antecessoruni 
s\i.on\\n  aliqaam  separalem  piscariam  \\ah\\\i."  The  plaintiff  replies 
that  he  and  his  ancestors  held  separalem  piseariam  from  jMoyssiche 
to  the  bridge  of  Straford,  and  that  he  and  those  who  held  those 
tenements  in  Aston  before  him  had  "  separalem  piseariam  "  in  the 
said  place. 

These  instances  of  the  indifi'erent  use  of  the  words  "  libera  "  and 
"  separalis  "  clearly'  show  that  the  words,  as  applied  to  fisheries, 
meant  at  this  period  the  same  thing.  At  a  later  period  these 
expressions  came  to  be  used  as  terms  of  art  which  supposed  certain 
distinctions  between  them,  whereas,  in  fact,  there  were  none.  In  the 
case  of  An  Alderman  of  London  v.  Hastini/s,  in  1(557,  the  Court 
resolved  that  if  the  owner  of  a  seceral  fishery  grants  liberam 
piseariam,  the  grantee  shall  have  free  fishing  with  the  grantor; 
but  if  he  grant  jiiseariam  suam  without  saying  more,  the  entire 
fishery  shall  pass.  This  is  an  absurd  and  artificial  distinction,  and 
a  good  example  of  the  confusion  which  arose  from  the  attempt  to 
distinguish  free  from  several  fisheries. 

A  very  large  experience  of  fishery  titles  enables  the  authors  to  say 
that  in  a  long  succession  of  title  deeds  it  will  constantly  be  found 
that  the  particular  fishery  is  sometimes  described  as  "  several  "  and 
sometimes  "  free."  The  manorial  fishery  at  Cookham,  on  the 
Thames,  is  described,  temp.  Henry  III.,  as  "  libera  piscaria 
Domini  Regis,"  and  in  many  later  records  as  "  separalis  piscaria  " 
and  "  separalis  aqua  Domini  Regis,"  and  it  clearly  included  the  soil 
and  water  of  the  Thames  as  parcel  of  the  manor  (l).  Many  other 
instances  might  be  given.  A  fine  (»))  of  the  manor  of  Yealmpton 
(Devon)  in  26  Elizabeth,  a.i>.  158-1,  describes  the  fishery  and  right 
of  free  warren  belonging  to  that  manor  as  "  separalis  et  libera 
piscaria,  separalis  warrena." 

A  fishery  described  as  "  libera  piscaria  "  and  a  fishery  described 
as  "  sepai'alis  piscaria "  means  an  exclusive  fishery  held  b\'  the 
owner  "  in  defenso,"  i.e.  a  fishery  in  which  no  one  but  the  owner 
had  the  right  to    fish.     "  Et   dicit  quod   ipse   et  antecessores  sui 

(k)  Coram  Re<;e  Roll,  No.  124,  ro.  59,  Warwick. 

[l)  The  title  to  the  soil  of  part  of  this  fishery  was  established  in  the  case  of  rahner  v. 
Andrews,  1902,  unreported. 

(m)  Fines,  Devon,  Slich.  25—26,  Eliz. 
F.  E 
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semper  teniiernnt  piffidictnm  aquam  in  (Irfeiisi},  prout  terrc  sue 
jaceiit  "  («)•  "  Tcneiit  qiiiiiKlam  ripariam  in  drfenso  que  vocatur 
Pynideswalj'e  non  perniittendo  aliquos  in  eadem  piscare  que  com- 
munis esse  solebat  omnibus  ibidem  piscari  volentibus  "  (o). 

An  instance  of  tlie  use  of  the  word  "  piscatio  "  Cp),  to  indicate  a 
reserved  right  of  fishing  occurs  in  a  charter  tcnq).  Henry  III., 
whereby  John  de  liancaster  gi'ants  to  the  prior  of  Cartmel  "  liberani 
jiiscariam  in  atjua  qua;  dicitur  Halton  Tarn,  salva  niihi  et  hferedibus 
meis  libera  pisrationc  nostra  per  totam  aquam  onnii  tempore  ainii  ad 
phicitum  nostrum." 

The  case  of  Bhomjidd  v.  Johnston  (q),  tried  in  the  Irish  Exchequer 
Chiimber,  in  18G7,  decided  that  a  grant  made  by  a  patent  dated 
8rd  July,  8  James  I.,  to  Sir  Edward  Blennerliasset  of  several  islands 
in  Lough  Erne,  anil  also  of  a  rectory  and  also  of  a  free  fishery 
(liberam  pisciiriam)  in  liOugh  Erne,  and  also  of  other  lands 
amounting  to  five  hundred  acres  and  also  a  free  fishery  (liberam 
piscariam)  in  Lough  Erne,  was  not  a  grant  carrying  the  soil 
of  the  lake  to  the  middle  of  it,  and  was  not  a  grant  of  exclusive 
fishery.  The  plaintifl"  relied  on  this  grant  aud  a  confirmation  of  it ; 
but  the  defendant  produced  eight  other  grants  made  by  King  James 
between  the  eighth  and  eighteenth  years  of  his  reign  to  different 
persons  of  lands.  In  each  of  these  gi-ants  there  was  a  grant  of 
"  ac  etiam  liberam  pisoariam  in  lacu  suo  sive  aqua  de  Lough  Erne," 
two  of  them  using  the  expression  "  ac  etiam  liberam  piscariam  et 
lihcrtatcm  piiicdtionin  in  lacu,"  &c.  The  Crown  was  the  owner  of 
the  entire  lough,  which  is  several  miles  in  extent,  and  it  would 
seem  clear  tliat  these  grants  could  not  be  construed  as  passing 
anything  but  a  number  of  fishing  rights  "  liln'rtatcit  ])isiationis,"  as 
two  of  them  describe  them,  in  tlie  lake.  The  Judge  at  the  trial 
<iirected  the  jury  that  the  soil  did  not  pass  by  the  grant  to  Blenner- 
liasset  nor  the  exclusive  fishery  over  against  his  land,  but  that  it 
was  a  grant  of  the  free  and  unrestricted  privilege  of  fishing  in  the 
lake  with  others — in  short,  tliat  it  was  a  grant  of  "  common  of  free 
fishery."  It  was  contended  for  the  plaintiff  in  error  {inter  alia) 
that  the  word  "libera  2>iscaria  "  was  not  a  word  of  art,  and  that 
it  was  for  a  jury  to  put  a  meaning  to  it;  also  that  it  was 
the  same  and  meant  the  same  thing  as  "  srjiaralis  jnscaria." 
Whiteside,  C.J.,  learnedly  discusses  the  authorities  on  these  points, 
and  decides  that  there  is  a  distinction  between  "  libera  jii-sraria," 
aud  " sejiaralis  ]nsrario,"  when  used  in  a  Crown  grant;  and  con- 

(h)  As-size  Roll,  Xo.  302,  20  EUw.  I.  roll  50  il. 

(o)  Ihitl.,  HI.  10. 

ip)  U.  ori.aiic.  Deeds,  L.  289. 

(?)  (1668)  8  Ir.  Rep.  C.  L,  68. 
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trasting  the  grunts  in  the  case  with  tlie  grant  of  Though  Foj-le  in 
the  case  of  Allen  v.  Donnelly  {r),  which  was  a  grant  of  the  whole 
water,  baj',  river,  stream,  or  rivulet  of  Loiigli  Fo^-Ie,  and  the  whole 
ground  and  soil  thereof,  and  also  the  whole  piscary',  &c.,  cites  the 
case  of  .1)1  Alderman  of  London  v.  Hastings  (s),  in  which  it  was 
resolved  that  if  a  grantor  having  a  several  fishery  grants  libcrain 
piscariam,  the  grantee  shall  have  free  fishing  with  the  grantor,  as 
conclusive  on  the  point. 

The  use  of  the  expression  "  libera  piscaria  "  (t)  in  these  grants 
hy  Kuig  James  to  mean  an  incorporeal  right  of  fisliing  was  not 
inadvertent  or  accidental.  At  that  period,  lawj'ers  had  come  to 
regard  "  libera  piscaria  "  as  a  term  having  the  meaning  of  incor- 
jJoreal  fishery  or  a  common  of  fishery ;  and  Lord  Coke  in  his 
edition  of  Co.  Lit.  12'2  a,  first  publislied  in  IG'28,  only  expresses  the 
view  tlien  held  by  lawyers  when  he  says,  "  if  he  claims  to  have 
edininiiiiiam  j^iscluiric:  rvl  lihcraiit  jnscariain  the  owners  of  the  soil 
shall  fish  there,"  and  seems  to  treat  free  fishery  as  synonymous  with 
common  of  fishery.  His  text  should  have  been  comminiain  pischarice 
eel  liberie  pischarice,  i.e.  "common  of  free  fishery  "  (;(),  which  is 
precisely  what  the  lawyer  who  drew  King  James  the  First's  grants 
(said  to  have  been  Sir  John  Davies)  intended  when  he  described 
them  as  "  libera  piscaria  in  lacu,"  and  as  "  liberam  piscai'iam  sive 
libertatem  piscationis  in  lacu,"  &.c. 

The  case,  therefore,  only  shows  that  bj'  the  time  of  James  I.  the 
word  "  libera  "  had  acquired  in  the  legal  mind  an  artificial  meaning 
which  it  clearly  had  not  in  the  time  of  King  Edward  I.  or  King 
Edward  III.,  and  wliicli  it  has  since  been  decided  it  has  not  (.r). 

((•)   (1856)  0  Ir.  Ch.  Rep.  22!). 

(.<)  (1657)  2  Sid.  8. 

(0  Coke,  1st  eil.  1628. 

(m)  2  Rolle  Abr.  267. 

{x)  •ilakolmsoii  v.  O'Bea,  (1862)  10  11.  L.  C.  593. 


CHAPTER  VIII. 

Incobpoi;i;al  Fisheries  in  Tidal  Wateh. 

It  is  universally  recognised  that  there  may  be  such  ii  thiiij^  as 
an  incorporeal  right  of  fishery  in  tidul  waters  coming  into  existence 
by  grant  of  the  Crown  whereby  the  mere  right  of  fishing  in  and 
over  the  soil  of  the  Crown  is  given  to  a  subject  (a).  The  Crown, 
of  course,  could  make  such  a  grant ;  but  before  assuming,  as  has 
hitherto  been  very  largely  done,  that  the  Crown  did  usually  and 
generally  make  grants  of  this  nature  (b),  it  may  be  well  to  consider 
the  question  after  the  manner  of  Lord  Hale  and  examine  the 
evidence  that  exists  throwing  light  on  the  subject.  We  have  tlie 
authority  of  Lord  Hale  (c)  that  fishing  exercised  by  weirs  and 
engnies  fixed  in  the  soil  is  a  fishing  arising  "  by  reason  of  or  in 
concomitance  with  the  soil  or  interest  or  i^ropriety  of  it,"  and  he 
gives  many  instances,  "  tiie  most  whereof,"  he  says,  "  will  appear  to 
be  by  I'eason  of  the  propriety  of  the  very  water  and  soil  wherein 
the  fishing  is,  and  these  a  subject  may  have  in  the  sea  and  the  arms 
and  creeks  thereof."  Lord  Hale's  dictum  was  considered  in  the 
case  of  Att.-Gcii.  v.  EiiierHon,  and  Lord  Herschell  invited  counsel 
to  cit(!  any  authority  for  the  proposition  that  the  mere  grant  of 
a  several  fishery  conferred  the  right  to  thus  occujiy  the  soil ;  but 
they  were  unable  to  do  so,  and  although  in  his  judgment  he  states 
that  "  it  need  not  be  determined  on  the  present  occasion  whether 
the  right  to  maintain  such  structures  as  Lord  Hale  refers  to, 
necessarily  imports  in  all  cases  the  ownership  of  the  soil,  nor 
whether  a  kiddle  such  as  has  been  proved  to  be  in  lawful  use  on 
the  foreshore  in  question  falls  within  the  class  specified  by  Lord 
TIale  "  ;  he  decides  that  "  it  is  impossible  to  deny  that  the  right  to 
miiintain  a  kiddle  afiords  cogent  evidence  that  the  person  possessing 
this  right  is  tlic  owner  of  the  soil."  Assuming,  therefore,  that 
when  a  fislicry  in  tidal  water  is  worked  by  fixed  engines  of  a 
pcnnunent  character,  as  weirs,  ki:.,  such  a  fishery  is  not  an 
incorporeal  right,  but  is  a  fishery  arising  from  the  ownership  of  the 


(a)  Hnio,  cap.  v.  ;  All. -Gen.  v.  Emerson,  [1891]  A.  C.  «54. 

(b)  Hall  (111  thv  Sta  Slmip,  jip.  72'2  et  seqq.  ;  Blackstoiie,  2  Com.  39. 
c)  IH'  JuiT  Slaiis.  lap.  v. 
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soil,  we  may  next  inquire  what  authority  can  be  shown  or  what 
instances  given  of  an  incorporeal  fisher}'  in  tidal  waters  in  the 
possession  of  a  suhjcct.  One  case  alone  appears,  Duke  of  Somerset 
V.  Fogirell  {d),  and  that  case  is  an  example  of  the  dangers  of  a 
Judge  laying  down  propositions  of  law  when  not  in  a  jiosition  to 
know  the  whole  of  the  true  facts  of  the  case,  and  of  making  hasty 
assumptions  of  facts. 

The  case  relates  to  a  fishery  in  the  tidal  water  of  the  river  Dart, 
which  was  parcel  of  the  manor  of  Berry  I'omeroy.  The  manor  was 
granted  out  by  the  Conqueror  to  Ralph  de  Pomerai  as  part  of  a 
large  barony  (c).  The  terms  of  this  grant  are  unknown.  The 
fishery  was  parcel  of  the  manor  in  9  Edward  I.,  a.d.  1315  (/).  It 
was  let  in  the  times  of  King  Henry  VIII.  and  Edward  VI.  as  parcel 
of  the  manor  at  a  rent  (//).  Fines  levied  of  the  manor  and  its 
possessions  at  this  period  describe  a  several  fishery  in  the  water 
of  Dart  as  parcel  of  it.  The  manor  came  to  the  Crown  by  the 
forfeiture  of  the  Duke  of  Somerset,  and  remained  in  the  Crown  till, 
by  patent  dated  18th  February,  44  Elizabetli,  a.d.  1601— 1602  (/(), 
the  (Jueen  granted  to  Edward  Seymour,  Esq.,  all  those  the  lordships 
and  manors  of  Berry  I'omeroy  and  Bridgetown  I*omeroy  and  the 
Castle  of  Berry  Pomeroy  with  all  their  rights,  members,  liberties, 
and  appurtenances,  lately  parcel  of  the  possessions  of  Edward,  late 
Duke  of  Somerset,  and  formerly  parcel  of  the  possessions  of  Sir 
Thomas  Pomeroy,  Knight,  and,  by  the  general  words,  granted  all 
"  waters,  fisheries,  fishings  "  to  the  said  manor  and  castle  in  any- 
wise belonging  or  appertaining  or  reputed  and  known  as  members, 
parts,  or  parcels  of  the  same.  The  grant  contains  a  clause  granting 
that  the  grantee  should  enjoy  certain  franchises  and  incorporeal 
rights,  as  Courts  leet,  assize  of  bread  and  beer,  free  warren,  wreck  of 
the  sea,  chattels,  waived  estrays,  &c.,  as  fully  as  all  former  owners 
of  the  manor  had  them,  but  it  does  not  include  "fisheries"  in  this 
clause ;  which,  if  the  fishery  had  been  as  Mr.  Justice  Bayley's 
judgment  decides,  a  fishery  in  the  nature  of  a  franchise,  it  would 
have  done.  It  is  clear  that  on  a  true  construction  of  this  grant 
the  fishery  passed  as  parcel  of  the  manor,  and  not  as  a  franchise 
•appendant  or  appurtenant  to  it,  as  the  free  warren  and  the  wreck. 
The  question  in  the  case  was  whether  the  duke  having  by  an 
agreement  in  writing,  but  not  under  seal,  demised  to  one  Mills 
"  the  fishery  in,  upon,  and  out  of  the  river  Dart  and  the  adjacent 
streams  and  banks  of  the  said  river  with  all  rights,  privileges,  and 


('0  (1826)  5  B.  &  C.  875.  (;/)  Min.  Ace.  6  Eaw.  VI.— 1  Mary,  No.  45. 

(<•)  Domesday  Book.  (Ii)  Tat.  ll  Eliz.,  p.  ]«,  ro.  (7)  S3. 

(/)  Imi.  p.  111.  9  Edw.  I.  82. 
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appurtenances  wliatsoever  attached  to  or  appurtenant  to  the  said 
iishery  as  fully  and  amply  as  the  said  duke  was  entitled  to  the 
same  ;  and  also  the  sand  bank  situate  and  lying  in  the  parish  and 
manor  of  Berry  Pomeroy,"  for  three  years,  at  a  rent  of  40s.  for  the 
fishery  and  5s.  for  the  sand  bank,  had  put  himself  out  of  possession 
of  the  fishery  so  that  it  was  necessary  that  Mills  should  be  joined 
as  a  plaintifl'  in  the  action.  Tiie  only  documents  produced  at  the 
trial  were  the  two  fines  of  2  Kdward  VI.  and  2 — 3  Philip  and  Mary, 
the  grant  of  44;  Klizabeth,  and  the  agreement.  l{eccii)t  of  rent  for 
the  fishery  was  proved  but  no  evidence  given  of  any  user  of  the 
soil,  because  it  was  the  plaintifl's  object  to  prove  the  fishery  to 
have  been  an  incorporeal  liereditament  which  could  only  be  demised 
by  a  grant  under  seal.  The  -ludge  at  the  trial  at  the  assizes  directed 
the  jury  that  as  it  was  a  right  in  a  navigable  river  it  was  an 
incorporeal  hereditament  which  lay  in  grant  and  not  in  livery,  and 
that  a  term  of  years  could  not  be  created  in  it  without  deed,  and 
they  found  for  the  plaintiff.  On  the  argument  for  a  rule  fur  a  new 
trial  counsel  for  the  plaiutiH'  argued  that  the  fishery  was  incorporeal; 
that  the  agreement  did  not  purport  to  demist'  to  Mills  the  bed  of 
the  river  ;  that  tlie  duke  might  be  owner  of  the  soil  under  some 
grant  from  the  Crown,  but  that  the  acquisition  of  the  soil  could  not 
afl'ect  the  nature  of  this  fishery,  which  would  still  only  be  vested  in 
him  as  a  royal  franchise,  and  that  the  lease  to  Mills  was  only  a 
license  to  fish.  Counsel  for  the  defendant  contended  that  a  several 
fishery  was  presumed  to  comprehend  the  soil  till  the  contrary 
appears,  and  that  the  lease  to  Mills  of  "  all  his  said  fishery  "  was 
sufficient  to  convey  to  Mills  the  right  in  the  soil.  Mr.  Justice 
IJayley,  in  giving  judgment,  said  :  "  No  conveyance  of  the  right  of 
fishery  or  of  the  soil  was  produced  at  the  trial,  but  it  appeared  not 
to  be  an  ordinary  fishery  resulting  to  the  owner  of  the  adjoining 
land  in  respect  of  the  land,  but  a  fishery  in  a  navigable  river  where 
the  tide  fiows  and  retiows  and  therefore  in  the  nature  of  a  royal 
franchise,  which  Sir  W.  Hlackstone  calls  a  free  fi.shery.  I  have  no 
difficulty  in  saying  that  in  my  judgment  this  was  not  a  territorial 
but  an  incorporeal  franchise."  He  cites  Co.  Lit.  4  b  as  authority 
that  by  the  conveyance  of  a  several  fishery  the  soil  doth  not  pass  (i).- 
He  further  says:  "In  the  present  case  it  appeared  by  the  fines 
given  in  evidence  (iikich  iceir  prohahJti  in  the  laii<jua<if  of  the  original 
(jrant)  that  the  Duke  of  Somerset  had  nothing  more  than  a  fishery 
without  the  property  of  the  soil  and  water  ;  for  that  would  have 
been  the  case  even  had  the  grant  been  nnnle  to  a  subject,  and  there- 

(i)  This  dictum  of  Coke  has  been  oveiruliil :  Marshall  v.  Ullesicater,  (1863)  3  B.  &  S. 
732  ;  Ilol/urd  v.  liailey,  (1846)  13  Q.  B.  444. 
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foR'  a  fortiori  he  cdmM  take  iiothiug  more  by  a  grant  from  tlie 
Crown.  It  was  contended  in  argument  that  the  owner  of  a  several 
fishery  must  be  presumed  to  be  the  owner  of  the  soil.  That  may  be 
true  wlien  the  terms  of  the  gi'ant  under  which  he  claims  are 
unknown ;  but  when  they  apjifar,  and  are  such  as  convey  an 
iueorporeal  hereditament  oidy,  the  presumption  is  destroyed.  If, 
then,  tlie  grant  to  the  Duke  of  Somerset  gave  notliing  more  than 
an  incorporeal  hereditament,  of  coiu-se  that  alone  could  be  granted 
by  him.  He  does  not  indeed  profess  to  grant  more,  the  agreement 
purports  to  grant  fishery  only,  and  that  agreement  not  being  under 
seal  could  not  operate  as  a  demise  for  years  of  that  which  lies 
in  grant." 

It  is  submitted  that  this  judgment  rests  upon  a  fallacy.  Both  the 
learned  Judges,  notwithstanding  the  authority  of  Lord  Hale  (whose 
treatise  was  at  this  time  (1824)  not  supposed  to  have  been  written 
by  him),  appear  to  have  assumed  the  Crown's  title  to  the  soil  of  tidal 
waters  as  absolute.  Mr.  Justice  Bayley  says  that  no  conveyance  of 
the  right  of  fishery  or  of  the  soil  was  produced,  which  is  inaccurate, 
for  there  was  the  grant  of  the  manorial  fishery.  He  adopts  Black- 
stone's  definition  of  a  "  free  fishery,"  which  has  been  shown  to  be 
inaccurate.  He  makes  the  astounding  guess  that  the  language  of  the 
fines  was  the  language  of  the  original  grant  made  before  Magna 
Charta,  and,  on  the  strength  of  this  mere  guess,  pronounces  that  the 
terms  of  the  grant  are  known,  and  that  they  show  that  the  fishery 
was  an  incorporeal  hereditament  in  the  nature  of  a  royal  franchise. 
It  has  been  decided  that  a  fishery  in  tidal  water  is  not  a  royal 
franchise,  and  does  not,  on  coming  into  the  hands  of  the  Crown  by 
escheat,  forfeiture,  &c.,  merge  in  the  Crown  (A). 

In  the  case  oi  Alt. -Gen.  v.  Emerson,  where  the  defendant,  claim- 
ing the  foreshore  of  the  Maplin  Sands,  proved  a  several  fishery 
over  them,  it  was  contended  for  the  Crown  that  proof  of  the  owner- 
ship of  a  several  fishery  is  not  evidence  of  title  to  the  soil ;  that  a 
mere  grant  of  foreshore  would  not  carry  with  it  the  right  to  a  several 
fishery  ;  nor  does  the  grant  of  a  several  fishery  necessarily  carry  the 
soil,  and  Co.  Lit.  4  b,  and  the  case  of  Duke  of  Somerset  v.  Fn/iwcll, 
were  cited  in  support  of  the  argument. 

JjOrd  Herschell  in  his  judgment  says  (kk) :  "  It  is  not  now  in 
dispute  that  the  defendants  are  possessed  of  a  several  fishery  over  a 
part  of  the  foreshore ;  but  it  is  said,  and  truly,  tliat  this  is  not 
inconsistent  with  the  foreshore  over  which  this  right  is  possessed 
being  still  in  the  Crown.     A  grant  of  the  foreshore  between  high  and 


(i-)  DuLe  of  Nurthumbcrland  v.  Uunghton,  (1S70)  L.  R.  5  Exch.  127,  ami  cases  oiled. 
(//.)  [1S91]  A.  C.  at  p.  654. 
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low  water  mark  admittedly  would  not  of  itself  convey  the  right  to  a 
several  fishery  over  it.  On  the  other  hand,  a  several  fishery  mif!;ht 
he  granted  independently  of  the  ownership  of  the  soil.  ]?ut  it  is 
sail!  that  the  possession  of  a  right  of  several  fishery  is  evidence  of 
the  ownei'sliip  of  the  soil  over  which  it  is  exercised.  It  lias 
nndouhtedly  been  laid  down  in  more  than  one  case  that  the 
ownership  of  a  several  fishery  raises  a  presumption  that  the  freehold 
is  in  the  grantee  of  the  several  fishery.  And  Parke,  B.,  in  delivering 
the  judgment  of  the  Exchequer  Chamber  in  llitlfonl  v.  liatley  (I), 
said  :  '  A  several  fishery  is,  no  doubt,  priind  facie  to  be  assumed  to 
be  in  the  soil  of  the  defendant.'  And  although  in  Marshall  v.  Ullca- 
watcr  Sti'mn  Xarifiatioit  Conqmni/  (m)  Cockburn,  C.J.,  stated  that, 
apart  frdin  authority,  he  should  have  come  to  a  difterent  conclusion, 
the  Court  adopted  the  law  laid  down  in  Ilol/onl  v.  Bailey  (/). 

"  But  it  was  argued  before  your  liordships  that  tliere  was  no  ground 
for  such  a  presumption  in  the  case  of  tidal  waters,  the  soil  below 
wliicli  is  jtriiitd  fdcir  in  tlie  Crown,  and  where  a  several  fishery  must 
have  been  the  subject  of  a  separate  grant.  In  support  of  this  dis- 
tinction the  case  of  l)ul;e  nf  Somerset  v.  Fixiivell  (ii)  was  cited.  But 
I  do  not  tliink  the  judgment  in  that  case  warrants  the  proposition  for 
wliich  it  was  cited.  Bayley,  J.,  who  delivered  the  judgment,  said; 
'  It  was  contended  in  argument  that  the  owner  of  a  several  fishery 
must  be  presumed  to  be  the  owner  of  the  soil.  That  may  be  true 
where  the  terms  of  the  grant  under  which  he  claims  are  unknown  ; 
but  where  they  appear,  and  are  such  as  convey  an  incorporeal  here- 
ditament only,  the  presumption  is  destroyed.'  It  is  umiecessary  to 
inquire  whether  the  conclusion  arrived  at  in  that  case,  that  the 
terms  of  the  grant  were  known,  was  correct ;  the  presumption,  so  far 
from  being  denied,  appears  to  me  to  be  recognised. 

"  Finding,  then,  such  Iiigh  authority  for  the  proposition  that  the 
ownership  of  a  several  fishery  is  evidence  of  the  ownership  of  the 
siiil,  T  am  not  disposed  to  depaii  from  it.  Nor  am  I  inclined  to 
inquire  upon  what  basis  it  rests,  though  in  former  days  the  exclusive 
right  of  fishing  over  the  foreslnn-e  being,  no  doubt,  the  most  valuable 
right  of  property  connected  with  it,  it  nniy  have  been  thought 
probable  that  where  tliis  right  was  granted,  either  the  fishery  wcmld 
be  conferred  upon  one  who  was  already-  owner  of  the  soil,  or  the  soil 
would  be  granted  with  it.  But  proof  of  the  ownership  of  the  fishery  is, 
of  course,  evidence  only  of  a  title  to  the  soil,  capable  of  being  rebutted, 
and  the  weight  of  wliich  must  depend  upon  the  other  circumstances 
of  the  case,  which  may  show  it  to  be  of  but  little  importance." 

{I)  (1846)  13  Q.  B.  at  p.  444. 

(wi)  (1S63)  3  IJ.  &  S.  732  :  32  L.  J.  i}.  IJ.  139. 

(«)  (1826)  5  1!.  k  C.  at  p.  886. 
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Lord  Herscliell  tlierefore  prficticallj'  overrules  the  case  of  Dulc 
of  Somerset  v.  Foijirell,  and  tlie  House  of  T^ords  decides  that  tlie 
owiiersliip  of  a  several  fishery  over  i)art  of  the  foreshore  raises  a 
presuniiition  against  tlie  Crown  that  the  freehold  of  the  soil  of  that 
part  of  the  foreshore  is  in  the  owner  of  the  several  fisheiy.  Pari 
ratioiic  this  decision  would  be  the  same  as  to  the  bed  of  a  tidal 
river. 

This  case  is  the  only  instance  that  has  been  found  either  in 
reported  cases  or  in  records  which  suggests  that  several  fisheries  in 
tidal  waters  w'ere  granted  as  incorporeal  hereditaments  in  the  nature 
of  franchises.  Loi'd  Herschell's  view  that  in  former  days,  when 
fishery  rights  were  valuable,  the  fishery  would  be  conferred  upon  one 
who  was  already  owner  of  the  foreshore,  or  the  soil  would  be  granted 
with  it,  is  most  probably  correct.  As  Lord  Hale  would  have  said, 
"  with  this  agrees  common  experience,"  which  is  supported  by  the 
dictum  of  Chief  Baron  Palles,  whose  very  large  experience  of 
fishing  rights  entitles  him  to  speak  with  very  great  authoi'ity.  "It 
appeal's  to  me "  (he  says  (o) )  "  to  be  beyond  dispute  that  the 
exclusive  right  of  fishing  in  tidal  waters  vested  in  the  hands  of  the 
Crown  is  no  more  than  an  incident  of  the  soil  over  which  the  water 
flowed  as  affected  by  the  exercise  of  the  King's  prerogative  of 
excluding  the  public,  and  that  right  can  and  generally  does  exist  in 
the  subject  as  an  incident  to  the  soil,  and  not  as  an  incorporeal 
hereditament." 

It  is  admitted  that  there  may  exist  such  a  right,  but  it  is  to  the 
last  degree  improbable,  so  much  so  that  it  is  now  established  that 
the  presumption  is  that  the  ownership  of  a  several  fishery  in  tidal 
as  well  as  non-tidal  waters  carries  with  it  the  ownership  of  the 
soil  (p). 

The  general  result  of  the  autliorities  as  interpreted  by  Lord 
Herschell  and  Palles,  C.B.,  and  the  investigation  of  records,  is  that, 
although  it  is  always  possible  that  there  maj'  be  an  incorporeal 
fishery  in  tidal  waters  bj'  grant  of  the  Crown,  the  existence  of 
such  a  right  is  to  the  last  degree  improbable,  and  very  little 
evidence  of  actual  user  of  the  soil,  in  addition  to  the  exercise  of 
the  right  of  fishing  bj'  net  and  fixed  engines  over  the  soil, 
would  suffice  to  negative  the  presumption  of  such  a  grant,  and 
establish  the  ownership  of  the  soil  by  the  owner  of  the  several 
fishery. 

"When  it  is  considered  that  we  know  nothing  of  the  method  by 
which  the  public  fishing  was   excluded  in  tidal  waters    upon    the 


(o)  Dulc  of  Devonshire  v.  Ncill,  (1877)  i  L.  R.  Ir.  169. 

{p)  Atl.-Gen.  v.  Emerson,  tibisupra;  HiiuUon  v.  AsMy,  [1896]  2  Cli.  1. 
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creation  of  several  fisheries,  it  may  well  be  that  the  public  right  of 
fishing  was  allowed  by  tacit  permission  over  all  tidal  waters  so  long 
as  they  remained  in  the  Crown,  and  were  not  specially  appropriated 
l)y  the  Grown  and  turned  to  profit;  yet,  whenever  the  Crown 
granted  out  a  district  of  hind,  afterwards  called  an  honour  or  a 
manor,  which  cuin^jrised  within  it  tidal  water  and  the  soil  thereof, 
till'  mere  fact  of  putting  it  into  the  possession  of  a  subject  ipsofavto 
excluded  the  exercise  of  the  public  right.  This  is,  of  course, 
possible.  There  is  one  record,  however,  that  suggests  that  the 
possession  of  the  right  to  keep  a  tidal  water  several  was  due  to  a 
license  from  the  King,  viz.,  the  case  of  The  Khuj  v.  The  Mayor  and 
Biirf/csses  of  Pivstint  (</),  where  they  were  challenged  for  having  a 
several  fishery  "  sine  licentia  Domini  Regis."  There  exists,  how- 
ever, no  doeuiiient  in  the  nature  of  such  a  license  so  far  as  we  are 
aware. 

Researches  amongst  public  records  give  no  clear  instance  of  any 
inccirporeal  fisliery  in  tidal  waters,  nor  do  we  tind  a  fishery  treated 
as  a  royal  franchise. 

In   the    innumerable    proceedings    by    qito    irurraiiio    during    the 

reigns  of  Kdward  I.,  I<]dward  II..  and  Edward  III.,  by  wliich  the 

Crown  sought  to  regain  liberties  granted  to  subjects  on  the  ground 

that  they  had  been  usurped  against  the  Crown  without  warrant  or 

charter,    we   scarcely  find   an}-  writs  of  quo  warranto   to   recover 

fisheries,  except  fisheries  belonging  to  the  Crown  as  part  of  its  own 

manors.    Fisheries  were  evidently  not  considered  as  royal  franchises, 

except  perhaps  in  tidal  waters.     A  few  cases  do  appear ;  but  when 

we  consider  the  great  number  of  presentments  of  appropriation  of 

several  fisheries,  and  of  erecting  weirs  and  fishing  engines,  in  tidal 

waters  made  in  the  return  to  the  great  connnission  of  inquiry  as  to 

rights   usurped    against    the    Crown   and   the   subject,    called   the 

Hundred  IioUs,  it  is  matter  of  surprise  that  the  Crown  attorneys,  if 

they  thought  tliat  several  fisheries  were   the   subject  of  franchise, 

should  have  issued  so  few  wi'its  and  taken  so  few  proceedings  in  quo 

icarnnito  against  lords  of  nnuiors  for  usurping  fisheries.      In  tlie 

time  of  I'ldward  I.  fisheries  existed  in   nearly  all  tlie  tidal  rivers  of 

the  kingdom,  all  of  which,  or  nearl}'  all,  were  fished  by  weirs  or 

engines  fixed  in  the   soil,    and   t^be   existence   of  such   fisheries  so 

worked  leads  to  the  conclusion  that  it  was  well  understood  at  that 

time  that  fisheries  in  tidal  water  were,  in  fact,  as  has  been  suggested 

by  Chief  IJaron  I'alles,  profits  of  the  soil,  the  public  right  of  fishery 

over  which  had  been  excluded  either  by  the  exercise  of  the  King's 

prerogative   or  by  the  act  of  the  grantee,  when  the  manors  within 


('I) 


Placita  Jc  Quo  Warranto,  p.  387.     Sec  next  page. 
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w'liich  the  tiiliil  water  ran  wore  granted  out  hy  tlie  Crown  ;  ami  tliat 
fisheries  were  not  incorporeal  rights  over  the  soil  of  the  Crown 
granted  as  franchises,  or  as  one  of  tlie  flowers  of  the  Crown. 
This  has  heeu  laid  down  as  law  in  the  case  of  Dnhr  of  Xortlininhcr- 
land  V.  ILtKijIiton  (r).  The  only  cases  of  quo  irarranto  for  fisheries 
that  liave  been  discovered  are  the  following : — 

In  20  Edward  I.  (s),  a  quo  wanruito  was  bronght  against  the 
corporation  of  Preston  for  claiming  "libera  piscaria  in  aqua  Domini 
Regis  de  Kibble  apud  Preston  "  without  license  of  the  King  or  his 
progenitors.  The  corporation  say  that  Henry  de  Lacy,  Earl  of 
Lincoln  (tlie  owner  of  the  oi)posite  nuun)r),  liolds  the  fishery  with 
them  in  common,  so  that  they  divide  the  fish  caught  in  equal 
portions.  The  King's  attorney  says  that  they  and  the  earl  "  sciunt 
separale  siium  divisim,"  so  tliat  from  the  mid-stream  towards 
Preston  is  the  several  fishery  of  the  men  of  Preston,  and  the  other 
moiety  is  tlie  earl's,  and  that,  if  they  divide  the  fish,  it  is  by  agree- 
ment, and  that  tliey  do  not  hold  the  fishery  in  common.  The  jury 
find  that  they  did  hold  in  common,  and  they  are  discharged.  The 
object  of  the  suit  is  not  clear,  unless  we  suppose  that  the  King, 
being  lord  of  Preston,  wished  to  haye  the  division  of  the  borough 
from  the  manor  made  clear. 

There  is  a  proceeding  by  presentment  in  Eyre  in  20  Edward  I., 
A.u.  129'2  (0,  against  Piobert  de  Chaundos,  for  appropriating  to  him- 
self a  fishery  in  the  river  Wye,  at  Fownhope  in  Herefordshire, 
situate  about  midway  between  lloss  and  Hereford,  which  used  to  be 
common  to  all  the  men  of  the  county  to  fish.  He  defends,  and  saj's 
"  quod  habet  piscariam  videlicet  per  terras  suas  de  Fogehoi)  usque 
ad  medietatem  pnedictas  aquiB  de  Weye  tanquam  pertinentem  ad 
manerium  suum  de  Eogehope,"  and  that  his  ancestors  were  in  seizin 
of  it,  and  denies  that  he  appropriated  it.  The  jury  find  that  his 
ancestors  were  seized  "  de  prtedicta  piscaria  tanquam  pertinente  ad 
prajdictum  manerium,"  and  he  is  discharged. 

At  the  same  Eyre  John  de  Tregoz  («)  is  presented  for  appro- 
priating a  fishery  in  the  Wye  which  used  to  be  common.  He  pleads 
that  his  lands  lie  adjacent  to  the  river  on  both  sides,  and  that  he 
and  all  his  ancestors  "  semper  tenuerunt  pra?dictam  aquam  in 
defenso  prout  ternc  sua3  jacent."  The  jury  tind  for  his  plea,  and 
he  is  discharged.  In  the  same  year  Jolm  de  Tregoz  (r)  is  chal- 
lenged by  quo  uarraittu  for  other  liberties,  but  nothing  is  said  about 
the  fishery. 


{(■)  (1870)  L.  R.  5  Exch.  127.  (k)  Ihhl.,  m.  56  J. 

(s)   riac.  lie  Quo  ■\Variniito,  \k  387.  (r)  I'lacita  de  Quo  Wai raiitp,  p.  268. 

{t)  Assize  Roll,  No.  30J,  in.  5;!. 
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At  the  same  Eyre  {x)  a  writ  of  quo  warranto  was  broufjlit  against 
William  de  Valence  and  Joan  his  wife  for  claimiii<;  free  chace  and 
free  warren  in  his  woods  of  Denard,  in  Castle  (uHidricli,  "et  liberam 
piscariara  in  aqua  de  Wve."  The  defendant  did  not  ai)pear,  and 
the  result  of  the  proceeding  is  not  known. 

In  7  Edward  II.,  a. P.  1313  (>/),  the  abbot  of  Battle  was  presented 
at  the  E3're  for  Kent  for  claiming  Vdicram  ct  scparahm  pisaii'ui  in 
aqua  de  Wye  inter  Blake wille  and  Cokniannesford,  which  used  to  be 
common.  The  abbot  pleads  that  King  William  the  Conqueror  gave 
to  his  church  of  Battle  the  manor  of  ^Vye  "  cum  omnibus  appen- 
diciis  suis,"  and  that  he  and  his  predecessors  from  that  time  "  prae- 
dictam  piscariam  in  riparia  pra'dicta  in  separalitate  tenuerunt  absque 
hoc  quod  aliquis  ibidem  piscari  debuit  sine  licencia  ipsius  abbatis 
vel  predecessorum  suorum."  The  jury  find  that  the  abbot  and  his 
predecessors  "  prfcdictam  jiiscariam  in  riparia  pntMlicta  tenuerunt 
in  separalitate  a  tenipin'e  pra'dicto  ratiuitc  maiwrii  xiii,"  and  he  is 
discharged. 

These  cases  show  tliat  a  fisliery  was  not  matter  of  fianchisc,  but 
merely  nuitter  of  nnmorial  right. 

There  is  a  proceeding  in  qua  irdrraiitu  in  '21  Edward  I.  {z)  against 
Nicholas  de  jNIeynil,  the  lord  of  the  manor  of  Eston,  on  the  Tees, 
where  the  river  is  tidal.  lie  is  challenged  for  claiming  free  warren. 
He  produces  his  grant  of  warren.  The  King's  attorney  thereupon 
alleges  tliat  he  has  exceeded  his  right  by  keeping  his  free  neigh- 
bours' lands  inwarrened,  and  also  "  quod  tenet  riparias  adjacentes 
maneriis  suis  in  warrenatas  auctoritate  prffidictie  cartte  ita  quod 
nullus  ibidem  capere  possit  piscem  nee  volucrem  ripariorum  sine 
licentia  sua."  To  this  Meynil  pleads  that  he  never  hindered  any  one 
from  fishing  in  the  rivers  adjacent  to  his  nunior,  except  in  his  park 
and  close.  Issue  was  joined,  but  the  case  was  never  tried,  because 
all  quo  irarriDitos  were  superseded  by  the  King  in  the  following 
year.  The  foreshore  of  the  Tei's  was  parcel  of  one  of  the  manors 
belonging  to  Meynil,  and  on  it  the  abbot  of  Fountains,  under  a 
gi-ant  from  tlic  lurd  dl'  tlir  iiianur,  had  a  (islicry,  and  erected 
extensive  weirs. 

There  is  a  quo  irurntiitu  against  Thomas  de  Multon  (a)  fir 
liberties  in  Burgh  upon  Sands  and  a  free  fishery  in  the  river  Eden 
(Cumberland).  He  pn)ves  his  title  by  prescription.  Another  case 
occurs  in  21  Edward  I.  against  the  Earl  of  Cornwall  for  claiming  to 
hold  the  waters  of  Use  and  Yore  (c)  (Yorkshire)  several,  so  that 
no  one  shall  fish  there,  and  to  take  toll  of  ships.      Another   in 

{x)  Assize  Roll,  No.  302,  m.  38  d.  (a)  Tliic.  de  Quo  W.nnanto,  ji.  123. 

(//)  Assize  Roll,  No.  384  b,  in.  10.  (r)  Jbid.,  l>.  212. 

(s)  Plac.  de  Quo  Warranto,  ]>.  204. 
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3  Edward  III.  ((/)  as  to  a  free  fisherv  at  East  Bridgeford  (Nottinj,'- 
liam),  and  to  take  toll  of  ships.  There  is  also  another  in  ;5() 
Edward  I.  against  the  jirior  of  Bodniyn  (c),  in  Cornwall,  for  a  free 
Msliery  "  per  totam  aquam  de  Alevn  at  J'ivle."  This  is  probably  a 
fishery  in  the  river  Camel,  which  falls  into  the  sea  at  Padstow,  and 
probably  partly  tidal.     These  are  all  on  tidal  rivers. 

There  is  one  case  of  a  non-tidal  river  in  8  Edward  III.  (_/'),  viz., 
a  free  fishery  in  the  water  of  Irewys  (Erewith)  in  Nottinghamshire. 
The  lord  of  the  manor  is  challenged  for  taking  amendment  of  the 
assize  of  bread  and  beer,  free  warren,  and  the  free  fishery.  He 
pleads  to  the  suit  and  claims  all  the  liberties  "except  the  aforesaid 
fishery,"  by  prescription.  He  does  not  disclaim  the  fisher}',  and  the 
King's  attorney  does  not  challenge  it  as  a  usurped  liberty.  He  is 
discharged,  and  it  is  obvious  that  the  fishery  was  not  treated  as  a 
royal  franchise,  probably  because  it  was  observed  tliat  it  was  in  non- 
tidal  water. 

There  appears  to  have  been  an  idea  in  the  minds  of  the  jurors 
that  fisheries  in  non-tidal  water  were  also  franchises.  There  is  one 
case  which  seems  to  show  that  the  King's  attorneys  knew  that  such 
fisheries  were  not  of  the  nature  of  franchises.  In  G  Edward  I., 
A.D.  1278  ('/),  the  jurors  at  the  Eyre  in  Cumberland,  present  that 
all  the  rivers  of  Gillesland,  used  to  be  common  to  all  persons  until 
Matilda  de  Vallibus,  lady  of  Gillesland,  four  years  ago  appropriated 
to  herself  the  fishery  in  the  said  rivers,  not  permitting  any  one  to  put 
any  net  in  the  water,  to  the  grievous  damage  of  the  country.  The 
slierift'  was  commanded  to  summon  the  said  Matilda.  They  also 
present  that  she  claims  warren  in  Gillesland.  Matilda  de  Yallibus 
was  the  lady  of  the  barony  of  Gillesland,  which  had  been  granted 
by  King  Henr}'  the  Second  and  King  Richard  the  First  to  her 
ancestor  to  hold  with  all  waters  and  fisheries.  In  21  Edward  I., 
A.i>.  1292  (/(),  Matilda  was  summoned  by  quo  ivarranto  for  claiming 
warren  and  other  liberties  in  Gillesland,  but  there  is  no  charge  for 
claiming  anj-  several  fishery.  The  inquisition  taken  after  her  death 
shows  that  she  had  the  fishery,  and  its  title  was  traced  downwards 
in  the  case  of  Ecnnjd  v.  Cdultlianl  (i).  There  was  a  similar  charge 
against  Roger  de  Lancaster  for  keeping  Ulleswater  Lake  in  severalty, 
but  there  is  no  record  of  any  quo  ivarranto  against  him. 

AVhatever  doubt  may  have  existed  in  the  times  of  Edward  the 
First  and  Edward  the  Second  as  to  a  several  fishery  being  in  the 
nature  of  a  franchise  or  liberty  was  evidently  cleared  up  and  settled 


(rf)  Plac.  de  Quo  M'mrauto,   p.  617.  {'j)  Assize  Rolls,  No.  131,  m.  9. 

(c)  Ibid.,  J).  110.  (A)  Plac.  de  Quo  "Warranto,  p.  126. 

(/)  Ibid.,  p.  638.  (0  [1898]  2  Ch.  358. 
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before  the  time  of  Edward  tlie  Third.     On  3rd  July,  27  Edwai'd  III., 
A.D.  1353  (A),  Edward  the  Black  rrinoo,  as  Earl  of  Chester,  issued 
a    commission  to  his   .Justices,  ^Villiam  de   ShareshuU,   the  Chief 
Justice  of  the  Court  of  King's  Bench,  and  Roger  Hillary,  Chief 
Justice   of  the   Court   of  Common   Pleas,    ordering  them  to  make 
proclamation   in    the   county   of  Chester   for   all    persons   claiming 
liberties  by  charter  or  otherwise  to  come  in  and  make  their  claim 
and   show    by   what   warrant   they   so    claimed.      ^lany   lords   of 
I'iparian  manors  in  the   county,  who   owned  the  foreshores  of  the 
Mersej'  and  the  Dee  as  parcel  of  their  manors,  sent  in  their  claims 
to  wreck  of  the  sea  and  other  liberties.     Among  them  Henry  de 
Hoton,  the  lord  of  the  manors  of   Hooton    on    the    Mersey   and 
llothscotewike  on  the  Dee,  claimed  divers  liberties  and  among  tliem 
"  transfretare    cum  naviculis  suis  cariantibus  blada    et  omnia    alia 
necessaria  et  venaliii  in  iiuibuscunciue  piirtil)us  ad  pacem   Domini 
Itegis  Angliio  cxistenlibus  sine  licencia  ab  alicpio  petenda,  et  habere 
piscariam  in  aipui  de  Dee  et  Mersee  infra  bundas  suas  proprias  de 
Hoton  et   llothscotewike   usque   ad  filum   de   prajdictis   aquis  cum 
omnibus  piscariis  piscationibus  retibus  et  naviculis  et  cum  ouniibus 
ingeniis   et  instrumentis  omni  tempore   anni  et   omnimodis  pisces 
capere   ad   opus  suum    et   omnia   alia    proficua    percipere   prreter 
wreccum  regalem  thesaurum  quale  sturgion  et  thurlehed."     A  writ 
of  quo  warranto  was  brought  against  him  charging  him  to  prove  his 
claim.     To  this   part  of  the    charge  he    pleads   as  follows :    "  Et 
quo  ad  hoc  quod  superius  clamat,  transfretare  cum  naviculis  suis, 
SiC,  et  piscare  in  aquis  de  Dee  et  ^lersec,  &e.  ;  dicit  quod  qualiter- 
cunque  ipse  illas  taiiquam    libertates  clamabit,  tamen  transfretare 
cum  naviculis  suis  i)ropriis  datur  do  connnuni  jure,  et  piscari  infra 
bundas  suas  proprias,  &:c.,  est  liberum  tenementum  suum,  et  non 
cadit  in  clamio  libertatis  per  quod  necesse  non  habet  warantum  ad 
presens    inde    ostendere.       Ideo    consideratum    est    quod    quo    ad 
transfretationem    et  piscariam  eat  inde  sine  die,  &c."     There  are 
similar  claims  and  pleas  in  the  cases  of  the  lords  of  the  manors  of 
Hasilwall,  Leghton,  Norton,  Ha)-greave  on  the  Dee,  and  in  each  the 
judgment  of  the  Court  is  the  same.     It  is,  therefore,  clear  that  the 
Chief  Justice  held  that  a  fishery  in  tidal  water  was  not  afrancliise  but 
merely  a  jirofit  of  the  soil.     The  idea  that  a  fishery  in  liilnl  water 
was  a  franchise  granted  by  the  Crown  prevailed  down  to  the  present 
day,  as  has   been  shown   above,   and  as  late  as  1887,  in  the  case 
of  Duke  of  Devonshire  v.  Pattinson  (I),  the  contention  was  strongly 
urged,  and  Smith,  J.,  decided  that  a  fishery  belonging  to  a  manor  in 


(A)  Chester  Quo  Warranto  Rolls,  27—31  Kilw.  III.  ni.  1. 
{I)  20  Q.  B.  D.  263. 
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noii-tidal  water  was  a  franchise  arising  by  grant  of  the  Crown,  but 
this  was  reversed  by  tlie  Court  of  Appeal.  It  must,  therefore,  be 
taken  as  settled  law,  that  a  fisliery  in  tidal  water  exercised  over  land 
belonging  to  the  owner  of  the  fishery  is  not  a  franchise,  but  a  profit 
of  the  soil  as  held  by  Chief  Baron  Palles,  and  now  tliat  it  has 
been  settled  that  the  ownership  of  a  several  fishery  in  tidal  water 
raises  the  presumption  of  ownershiji  of  the  soil  ()«),  there  would 
seem  to  be  but  little  chance  of  showing  that  a  several  fishery  in 
tidal  water  ever  had  its  origin  in  a  grant  of  an  incorporeal  riglit  of 
fishery  bj'  the  Crown.  No  such  case  is  known  to  exist,  although  of 
course  it  is  a  possible  condition  of  things.  Of  course,  a  fishery 
originally  coming  into  existence  by  a  grant  of  the  soil  may  have 
been  severed  from  the  soil  and  granted  as  an  incorporeal  heredita- 
ment by  the  owner  of  the  soil,  and  a  few  of  such  cases  may  be 
shown ;  but  when  a  fishery  is  traced  back  to  an  ancient  grant, 
the  presumption  will  be  that  the  soil  passes  with  tlie  fisliery,  and 
this  presumption  can  only  be  rebutted  by  showing  clear  evidence  of 
acts  of  ownership  in  the  soil  adverse  to  the  right  of  the  owners 
of  the  fishery. 

(wi)  All.-Gca.  V.  Emerson,  [1S91]  A.  C.  649. 


CHAPTER   IX. 

Incorporeal  Fisheriks  in  Non-tidal  Water. 

Occasionally  lawyers  and  conveyancers,  misled  by  conflicting; 
dicta  of  Coke  and  others  as  to  the  meaning  of  the  words  "  free  "  and 
"  several,"  have  looked  upon  fisheries  as  being  always  incorporeal 
hereditaments,  and  have  frequently  dealt  with  and  conveyed  tlu'in  as 
such,  when  in  truth  they  were  what  has  been  called  "  territorial  " 
fisheries,  i.e.  fisheries  witli  the  soil,  c.f/.  manorial  fisheries,  where 
the  right  to  the  soil  of  the  water  and  the  right  to  its  profits 
have  never  been  severed  the  one  from  the  other.  The  owners 
of  incorporeal  fisheries  in  non-tidal  water  must  have  originally 
derived  their  right  from  the  owner  of  the  soil,  for  "  fishery  is 
a  profit  of  the  soil,  as  the  grass  of  other  lands  "(a).  To  decide 
whether  a  particular  fishery  is  incorporeal  or  not  is  often  an 
extremely  difficult  question.  It  is,  as  Bowen,  L.J.  said,  a 
question  of  fact  in  every  case,  and  must  depend  moi'e  upon  the 
evidence  of  the  user  than  upon  the  description  in  the  parcels  of  the 
title  deeds.  Where  there  has  been  user  of  the  soil,  as  cutting 
weeds,  getting  sand  and  gravel,  using  fixed  engines,  \c.,  and 
especially  paying  of  rates  before  the  Rating  Act  of  1874,  the  fishery 
will  be  shown  not  to  be  incorporeal.  Fisheries  were  frequently  con- 
veyed by  ambiguous  and  uncertain  descriptions  as  "  all  that  free 
fishery  or  right  of  fishing,"  "  all  those  our  fishings,"  &c.,  "  all  that 
the  fishery  and  right  of  fishing,"  and  such  like  descriptions.  These 
descriptions  must  not  be  taken  to  show  definitely  that  the  right 
conveyed  is  only  incorporeal.  The  evidence  of  user  and  the  circum- 
stances surrounding  the  conveyance  may  be  looked  to  to  explain  the 
intention  of  the  grantor  of  the  deed  (//) ;  and  it  may  be  taken  as  a 
general  rule  that  all  manorial  fisheries  which  have  remained  parcel 
of  anil  ill  unity  of  possession  with  the  manor  are  territorial  fisheries 
with  the  soil,  and  that  ]>rinui  furic,  when  they  have  been  severed 
from   the   manors,   the   soil   has  been  conveyed    with   them  to  the 


(a)  Y.  B.  Trill.  10  Hen.  VII.  i.l.  1  ;  2  Bl.  Com.  39 :  Chitty,  Game  Laws,  295 ; 
oi>inion  of  Wood,  15.,  Marshall  v.  I'llcswaUi;  (1866)  3  B.  &  S.  732  ;  Didr  of  Devonshire 
V.  Xeift,  (1877)  2  h.  R.  Ir.  132. 

(*)  Didc  o/Dcronshirc  v.  Paltir.son,  (1887)  20  Q.  15.  D.  263. 
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grantee  of  tlie  tisherv  (c),  ami  it  is  established  now  that  this  pre- 
sumption stands  until  the  contrary  be  proved  ((Z).  An  inciir[)oreal 
fishery  is  therefore  now  looked  ui)on  as  the  exception  rather  than 
the  rule. 

An  incorporeal  fishery  can  only  be  granted  by  deed  (e).  It  will 
pass  by  a  grant  of  all  other  estates  of  inheritance  (/').  It  is  not  an 
easement  but  an  interest,  and  is  a  profit  a  prendre  in  the  soil  of 
another,  and  may  exist  in  gross  {(f).  It  may  be  appurtenant 
to  a  house  or  land(/0.  It  is  not  within  the  Prescription  Act, 
2  &  3  Will.  IV.  c.  71  ((')•  But  it  would  not  appear  to  be  a 
sufficient  interest  in  land  to  give  a  claim  to  compensation  under  the 
Lands  Clauses  Act  (A). 

A  fishery  may  be  let  by  verbal  agreement,  and  even  when  no  rent 
is  agreed  upon  the  landlord  is  entitled  to  sue  the  tenant  for  a 
reasonable  rent  for  use  and  occupation  (Z).  A  deed  granting  an 
exclusive  right  of  fishing  for  a  term  of  years  gives  a  right  to  fish 
and  carry  away  the  fish  caught,  and  entitles  the  grantee  to  a  right 
of  action  against  any  one  who  injures  the  fishery  (m). 

A  fishery  is  so  far  real  estate  that  it  is  subject  to  dower  («). 

It  will  merge  in  the  soil  if  acquired  bj-  the  owner  of  the  soil. 
"  A  way  or  common  shall  be  extinguished  by  unit^y  of  possession, 
because  they  are  part  of  the  profits  of  the  land,  and  the  same  law 
as  of  fishings  also  "  (o). 

(c)  Aldermen  of  Londua  v.  llctslinijs,  (1657)  2  Sid.  8. 

{d)  Parthcriehe  v.  Mas^jii,  (1774)  2  Chitty,  258  ;  Hindson  v.  Jshbi/,  [1896]  2  Ch.  1, 
and  cases  cited. 

(e)  DiiJcc  of  Somerset  v.  Fotjwell,  (1826)  5  B.  &  C.  875  ;  Bird  v.  Hitjyiiison,  (1835)  2 
A.  &  E.  696. 

(/)  C'onper  V.  Phibhs,  (1S67)  L.  R.  2  H.  L.  149. 

(r/)  Hardfes,  407  ;  Ro(/ers  v.  Allen,  (1808)  1  Canipb.  309  ;  ShuUleworth  v.  Le  Fleming, 
(1865)  19  C.  B.  N.  S.  687  ;  Neill  v.  Dtike  uf  Vcvonshirc,  (1882)  8  A\>\>.  Cas.  135  ;  Wiekham 
V.  Hawker,  (1840)  7  M.  &  W.  63. 

(A)  Hinjrs  V.  Bridges,  (1795)  1  R.  L.  &  S.  390.  See  Edgar  v.  Sjiecial  Fishenj 
Commissioners,  (1871)  23  L.  T.  N.  S.  733. 

(/)  Shidlleicorthv.  Le  Fleming,  supra;  Bland  v.  Lijjseombe,  (1854)  4  E.  &  B.  713,  ii 

{k)  Bird  V.  G.  E.  Ilailwni/.  (1865)  19  C.  B.  N.  S.  268. 

(?)  Ilolford  V.  Pritehard,  (1849)  3  Excli.  793  ;  Bird  v.  Higginson,  (1835)  2  A.  &  E.  69G 

(m)  Fitzgerald  v.  Pirbank,  [1897]  2  Cli.  96. 

(n)  Bacon's  Abr.  Dower  ;  Park  on  Dower  ;  Grcyes'  Case,  (1594)  Owen,  20. 

(o)  Sury  V.  Pigot,  (1625)  Pophani,  166. 
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CHAPTER  X. 
Of  Fishery  Appurtexant  to  or  Parcel  of  a  Manor. 

WnEX  we  speak  of  a  fishery  as  "  appurtenant,"  we  of  course  mean 
an  incorporeal  right  of  fislier}-  nnconnected  with  tlie  ownersliip  of 
the  soil.  Of  course,  it  is  possible  that  there  may  be  such  an  incor- 
poreal right  appurtenant  to  a  manor  where  the  water  is  tidal.  If 
such  a  right  exists  in  any  manor  it  must  have  arisen  by  a  grant 
fi-om  the  Crown  of  the  manor  limited  to  the  high  water  mark,  and 
a  grant  of  the  incorporeal  right  of  fishery  over  the  soil  of  the  fore- 
shore and  bed  of  the  river  adjoining  the  manor.  No  instance  of 
such  a  gi"ant  has  ever  been  produced,  and  speaking  from  a  large 
experience  the  authors  decline  to  believe  that  such  a  grant  was  ever 
made.  Now  that  the  case  of  Att.-Gen.  v.  Emerson  (a)  has  decided 
that  the  ownershij)  of  a  several  fishery  is  evidence  of  the  ownership 
(if  the  soil,  and  raises  a  presumption  against  the  Crown  that  the 
freehold  of  the  soil  is  in  the  owner  of  the  fishery,  it  would  seem  to 
be  incorrect  to  speak  of  a  manorial  fishery  owned  by  the  lord  of  the 
inanor  as  being  "  appurtenant "  to  the  manor.  It  is  vather  parcel 
of  the  manor,  a  sepai'ate  close  and  hereditament,  including  the  soil 
and  the  exclusive  profit  of  that  soil,  viz.,  the  right  of  fishery. 

The  case  is  the  same  as  to  a  manorial  fishery  in  non-tidal  water. 
So  long  as  it  remains  in  the  hands  of  the  lord  of  the  manor  it  cannot 
be  an  incorporeal  hereditament,  for  nothing  has  been  done  to  sever 
the  i)ossession  of  the  soil  from  the  right  of  fisliing.  It  is  parcel  of 
the  manor,  a  separate  close  and  hereditament,  including  the  soil  and 
its  profit,  viz.,  the  right  of  fishing  (h).  Of  course,  as  soon  as  the 
lord  of  the  manor  has  parted  with  the  right  of  fishing,  the  fisherj' 
may  become  incorporeal,  because  bj-  his  grant  he  may  not  have 
intended  to  divest  himself  of  the  soil ;  but  the  fishery  in  this  case  is 
no  longer  either  parcel  of  or  appurtenant  to  the  manor.     Therefore 


(a)  [1891]  A.  C.  643.  Sue  Duke  of  Devo)isliirc  v.  Xaill,  (1S77)  L.  R.  Ir.  132,  jier 
I'alles,  C.B. 

(i)  Diikc  of  DcvonsJiin-  v.  PnUinmv,  (1887)  20  Q.  B.  D.  263  ;  Y.  B.  10  Hon.  VII. 
Trill,  pi.  1.  The  owner  of  the  soil  oiiglit  of  common  right  to  have  siicli  profits  as  arise 
upon  the  land,  ami  all  profits  ami  revenues,  and  when  it  is  shown  that  it  is  fishery, 
then  there  is  no  other  profit  except  fishery  to  be  taken  there  which  of  common  right 
onglit  to  belong  to  the  owner,  as  the  grass  of  other  lands. 
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it  would  seem  that  a  fishery  iu  non-tidal  water  cannot  he  rightly 
spoken  of  as  being  appurtenant  to  a  manor.  In  old  cases  we  find  it 
so  spoken  of,  probably  because  in  old  times  fisheries  were  generally 
considered  to  be  incorporeal  hereditaments.  Confusion  has  arisen 
from  the  technical  value  which  has  been  given  the  word  "  pertinens." 
This  word  formerly  meant  "belong,"  iu  the  sense  that  the  thing 
belonging  was  parcel  of  the  manor.  In  the  Hundred  Rolls  (d)  the 
manorial  fisheries  are  described  by  boundaries  and  extent,  e.g.  Newton 
in  Huntingdonshire, "  piscaria  separales  in  aqua  de  Nene,"  extending* 
ifcc,  "  et  continet  unain  leucani  et  dimidiam  que pcrtinet  ad  mancrinm." 
Chebenhurst  (c)  (Oxfordshire),  "  Dominus  habot  in  eadem  villa  pis- 
cariam  in  riparia  de  Thame  in  longitudine  que  durat  quantum  terre 
sue  durat  ct  duos  gurgites  ad  eandem  j^i'scariaHi  pertliientes.'''  The 
bishop  of  Winchester  held  the  manor  of  Alberbury  "  in  quo  idem 
episcopus  habet  separalem  piscariam  tanquam  pcrtincntem  ad  marie- 
riitm  prcedictiim,"  and  sues  for  a  trespass  in  building  a  weir  on  his 
soil  (/).  Robert  de  Chaundos,  lord  of  the  manor  of  Fougehop 
(Herefordshire),  claims  his  fishery  "  per  terras  suas  de  Fougehop 
usque  ad  medium  aque  de  Waj'e  tanquam  pcrtincntem  ad  manerium 
suum  de  Fugehop  "  (</).  The  jury  find  that  he  was  seized  of  the 
fishery  tanquam  pcrtinentcm  ad  manerium.  The  abbot  of  Battle 
claims  a  several  fishery  in  his  manor  of  Wye  because  he  had  a  grant 
from  the  Conqueror  of  the  manor  "  cum  appendiciis  suis  "  Qi).  These 
were  all  cases  of  manorial  fisheries  in  non-tidal  waters,  whence  it  is 
obvious  that  the  water  and  soil  were  parcel  of  the  manor,  yet  they 
are  described  as  "  pertinentes,"  which  must  be  used  in  the  sense  of 
parcel  of,  not  appurtenant  or  appendant  to  tlie  manors.  The  lord 
of  Carleton,  near  Snaith,  had  "  medietatem  aque  de  Ayr  et  proficuuin 
ejusdem  aquse  as  parcel  of  his  manor  "  (i).  The  lord  of  the  manor  of 
Dorchester  on  the  Thames  had  the  water  of  Thames  and  the  free 
fishery  as  parcel  of  his  manor  (J).  The  lord  of  Wystowe  (Yorkshire), 
having  been  presented  for  having  weirs  in  the  river  Ouse,  claimed 
that  he  had  the  moiety  of  the  Ouse  ivitliin  and  parcel  of  his  manor, 
and  that  the  weirs  were  "  in  solo  ct  dominio  suo  "  (/r).  The  abbot  of 
Waltham  claims  to  have  free  fishing  in  the  water  of  Luye  in  his 
demesne  and  to  male  poals  and  erect  weirs  and  dams  in  the  same,  and 


(rf)  Hundred  Rolls,  II.  646. 

(f)  Ibid.,  II.  720. 

(/)  Coram  Kege  Roll,  No.  '260.  m.  -21  and  32,  East.  18  Edw.  II. 

{(j)  Assize  Roll,  302,  lu.  56,  20  Edw.  I. 

(/i)  Assize  Roll,  384  a,  m.  10. 

(0  Pat.  38  Edw.  III.  p.  1,  m.  46  d. 

U)  Y.  B.  Hill.  4  Hen.  VI.  11  b,  pi.  7. 

(t-)  Pat.  20  Heu.  VI.  in.  6. 
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the  verdict  passes  for  liim  (/).  The  abbot  of  Buckfast  defends  a  suit 
as  to  fishery,  saying  that  he  was  lord  of  tho  manor  of  Badd,  that 
the  water  of  Ernie  runs  by  the  manor,  and  that  "that  water  from 
one  phice  to  anotlier  wliere  the  manor  is,  nnis  upon  flw  .wil  of  tlio 
said  abbot  as  jmrcel  of  his  Diaiiur,  and  that  ho  tished  on  liis  soil 
demesne."  On  tiiis  jilea  he  succeeded  (in).  A  man  may  have  a  free 
fishery  in  his  own  soil,  as,  for  instance,  he  may  have  a  river  in  his 
manor  (ii).  Instances  of  this  kind  might  be  multiplied  indefinitely  (o). 
•  In  liofjers  v.  Allen  (j)},  Heath,  J.,  ruled  that  a  fishery  in  the  tidal 
water  might  pass  as  "  an  appurtenance  "  of  tlie  manor.  The  case 
referred  to  the  fishery  in  the  river  Crouch  at  Burnhaui,  in  Essex, 
which  is  a  tidal  river,  and  the  Judge  was  not  aware  that  the  soil  of  the 
water  wiis  parcel  of  the  manor,  and  no  doubt  was  under  the  then 
generally  existing  belief  that  fisheries  in  tidal  water  were  all  incor- 
poreal, which  was  not  the  case  at  Burnham.  This  ruhng  has  been 
followed  (7),  and  text  writers  have  all  laid  it  down  generally  that  a 
fishery  may  be  appurtenant  to  a  manor;  but  liord  Ilale(r)  states 
that  a  subject  may  have  a  fishery  in  tidal  water  without  the  soil  or 
with  the  soil,  "  either  in  gross,  as  many  religious  houses  had,  or  as 
jHircd  of  ov  appendant  ^o  their  manors  as  both  corporations  and  others 
have  had  " ;  and  of  these  fisheries  he  gives  examples,  remarking  that 
"  the  most  thereof  will  appear  to  be  by  reason  of  the  propriety  of  the 
verv  water  and  soil  wherein  the  fishing  is  "  ;  and  one  of  his  examples 
is  the  fishery  belonging  to  the  numor  of  Burnham  (the  same  as  that 
dealt  with  in  Jxoiier.i  v.  Allen),  and  he  quotes  a  record  of  50 
Edward  III.  (s),  whicli  is  a  judgment  of  tlie  King's  Bench  on  a  finding 
of  a  jury  tliat  tlie  fishery  is  "  iiarcellamanerii,"  and  the  fisliery,  icitli 
its  weirs  (wliich  shows  tliat  it  was  a  fishery  with  the  soil),  was 
ordered  to  be  delivered  to  the  lord  of  the  manor.  Lord  Hale  had  a 
most  extensive  knowledge  of  ancient  records.  He  was  familiar  with 
the  history  of  this  fishery,  and  tried  an  action  respecting  it  (t) ;  and, 
knowing  that  it  was  a  fishery  with  tlie  soil,  he  refers  to  it  as  "  pareel 


{I)  Assize  Koll,  323,  Hoitl'oi-,1,  li  E.hv.  I.  in.  37  <1. 

(m)  Y.  B.  Hill.  21  Edw.  III.  p.  3,  No.  10. 

()()  Gibbs  V.  irolliscol,  (1091)  3  Salk.  2111  ;  Skinner,  677. 

(o)  See  Carter  v.  Miircol,  (1768)  4  Burr.  2163,  manor  of  Arlingliam  ;  King  v.  Ellii, 
(1813)  1  M.  &  S.  652,  manor  of  Railley. 

{}>)  (1808)  1  Campb.  309. 

Iq)  See  HniJr.  407  ;  Sliullleworlh  v.  Lc  Fleming,  (1865)  19  C.  Ii.  N.  S.  687,  case  of  a 
lake  ;  Eilgar  v.  Commissioners  of  Fislieries,  (1871)  23  L.  T.  N.  S.  733  ;  Poster  v.  Wright^ 
(1878)  L.1!.  4  C.  ]'.  D.  438. 

(}■)  De  .lure  Maris,  p.  385. 

(s)  Coram  Rege,  T.  50  Edw.  III.  r.  2. 

(i)  Lord  Hitzicaltcr's  Case,  (1674)  1  MoJ.  105. 
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of  the  manor."  and  not  as  appurtenant  (»).  It  would  appear,  there- 
fore, that  it  is  incorrect  to  speak  of  a  fislierj'  in  the  hands  of  tlie  hjrd 
of  a  manor  as  appurtenant  to  the  manor  in  the  sense  of  suggesting 
that  it  is  an  incorporeal  hereditament,  unless  it  can  first  be  shown 
that  it  is  an  incorporeal  fishery  in  tidal  water,  and  of  that  kind  of 
fishery  there  exists  no  single  example,  so  far  as  is  known. 

(h)  See  Rastall's  Entries,   ji.   5fl7  b  ;  lislieiy  tleseriljed  as  parcel  of  a  ninnnr,  C'riricrv. 
Miinvl,  (]7US)4   IJurr.  2103. 


CHAPTER  XI. 
Of  Fishery  Appurtenant  to  a  Particular  Texemext. 

An  incorporeal  right  of  fishing  is  frequently  found  annexed  or 
appurtenant  to  a  tenement  or  land.  It  arises  from  a  grant  from 
the  owner  of  the  soil  of  the  fishery,  usually  the  lord  of  the  manor, 
wiio  grants  the  tenement  and  together  with  it  a  right  to  fish  in  his 
fishery  in  common  with  him,  sometimes  over  the  entire  fishery, 
sometimes  over  a  portion  of  it,  or  for  particular  kinds  of  fish,  or  by 
particular  nets  and  engines ;  and  generally  there  is  a  condition  that 
the  fish  taken  must  be  used  upon  the  tenement.  It  is,  however, 
conceivable  that  the  owner  of  the  fishery  might  grant  the  right  to 
fish  in  a  particular  portion  of  his  fishery,  to  the  exclusion  of  himself 
and  all  others,  e.//.  he  might  grant  the  right  to  fish  cjc  iidvcrso  the  land 
of  his  grantee  exclusively. 

It  was  decided  in  tlie  Irish  case  of  Tlai/cs  v.  Bridi/es,  in  1795  {a), 
that  an  03'ster  fishery  (without  the  right  to  floating  fish)  nuiy  be 
pi'escribed  for  as  appurtenant  to  land.  The  case  was  decided  ou 
demurrer.  The  facts  did  not  appear.  Lord  Carleton  treated  the 
fishery  as  an  incorporeal  hereditament,  citing  Blackstone  and  Hill 
and  Grange's  Casc{h),  which,  he  says,  speaks  of  fisheries  generallj' 
as  incorporeal  inheritances,  and  decides  that  fisheries  might  be 
appurtenant  to  a  corporeal  inheritance. 

In  the  Year-Book,  4  Edward  lY.,  p.  29,  pi.  7,  we  find  a  several 
fishery  described  as  appurtenant  to  a  house  and  eight  acres  of  land 
and  six  acres  of  meadow. 

In  Kastall's  Entries,  442,  a  several  fishery  was  prescribed  for  as 
appurtenant  to  a  mill  and  four  acres  of  ground  covered  with  water  (c). 

Examples  of  similar  claims  may  be  nndtiplied. 

In  17  Henry  III.,  a.d.  1232  (il),  Simon  de  Divilston  sues  John  I'itz 
Koger  for  deforcing  him  from  his  fishery  in  the  water  of  Tyne  and 
his  reasonable  estovers  in  wood  and  turbary  in  Corbridge,  of  which 

(«)  (1795)  Ridg.  L.  &  S.  :J90. 

(6)  (1556)  Plowdeii,  170. 

(c)  In  Hard.  407,  it  is  said  that  in  claiming  a  fishery  by  prescription  it  must  he  set 
forth  wliether  it  is  claimed  as  "appurtenant  to  a  manor,  messuage,  &c."  See  also 
Goitkijy.  Finch,  (1609)  Yelv.  159. 

(rf)  Uc  Banco  Roll,  Xo.  7,  ni.  7  d  ;  Mich.  16—17  Hen.  III. 
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liis  father  was  seized   "  tanquam  jyertinentia  ad  libcnim  tcitcinciitiiin 
simm  quod  liabiiit  in  Divilston." 

In  26  Henry  III.,  a.d.  1242  (<•),  William  de  Isenny  claims  common 
of  fishery  in  the  water  of  Stapelford  "  taiujuam  pertinens  ad  liberum 
tenementum  suum." 

In  37  Henry  III.,  a.d.  1253  (/),  a  defendant  justifies  fishing 
in  a  fishery  "  ut  in  conunuui  piscaria  pertinente  ad  tenementum 
suum." 

In  14  Edward  I.,  a.d.  128G  {{i),  "  the  prior  of  Rochester  claims 
common  of  fishery  in  the  water  of  Tame,  "  que  pertiuet  ad  liberum 
tenementum  suum  in  Hadenham." 

In  35  Edward  I.,  a.d.  1307  (/().  riparian  owners  claim  against  the 
lord  of  the  manor  common  of  fisher^'  pertaining  to  their  free 
tenements  in  the  manor. 

In  4  Edward  II.,  a.d.  1310 — 1811  (/),  the  parson  of  Careby  (Lincoln) 
established  his  right  to  common  of  fishery  "tanquam  pertinentem  ad 
liberum  tenementum  suum." 

Mr.  Justice  Willes,  in  Edijar  v.  Special  Commissioners  of 
Fisheries  (k),  appears  to  doubt  whether  such  an  extensive  right 
as  a  right  to  take  all  the  fish  in  a  public  navigable  river  could  be 
claimed  as  appurtenant  to  land.  "  You  may  have,"  he  says,  "  a 
fishery  appurtenant  to  land — and  one  has  seen  pleadings  in  which 
this  sort  of  tiling  was  claimed — that  he  and  all  he  has  in  the  said 
house  have  fished  as  appurtenant  to  the  land  ;  but  when  you  come 
to  prove  the  right,  can  you  show  under  such  a  claim  as  that  an 
exclusive  right  to  take  all  the  fish  in  a  particular  place '?  Can  you 
show  an  exclusive  right  to  take  all  the  fish  in  a  navigable  tidal 
river  ?  It  has  been  decided  over  and  over  again  that  a  right  of  that 
kind  must  be  in  some  way  connected  with  the  enjoyment  of  the 
house.  No  doubt  thej'  might  have  the  use  of  the  fishery  for  the 
house  ;  or  even  for  their  pleasure  it  might  be  connected  with  the 
enjoyment  of  the  house.  But  a  right  to  a  fishery  for  the  purpose  of 
catching  all  the  fish  and  excluding  others  for  purposes  of  trade — 
that  is,  putting  them  in  boxes  and  sending  them  off  in  ice — does 
not  appear  to  be  at  first  sight  connected  with  the  enjoyment  of  the 
house,  and  particularly  not  with  the  enjoyment  of  lands  and  ancient 
tenements  as  apart  from  the  enjoyment  of  the  house.  It  may  be 
amiexed  to  land,  but  you  must  have  it  for  the  use  of  the  house  by 


(c)  Assize  Roll,  37,  in.  IS. 

(/)  Curia  Regis  KoU,  No.  150,  in.  19. 

(jr)  Assize  Roll,  Xo.  63,  mi.  6. 

(A)  Coraiu  Rege  Roll,  189,  in.  60. 

(t)  Assize  Roll,  510,  m.  11. 

(i-)  (1871)  23  L.  T.  X.  .S.  733  ;  Coulsun,  p.  352. 
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tliose  who  hold  tlie  land.  Therefore  it  would  be  well  to  consider, 
it'  that  question  is  worth  anybody's  while  to  raise,  whether  you  can 
have  an  exclusive  right  to  take  all  fish  in  a  navigable  river  simply  as 
appurtenant  to  land." 

With  great  resi)ect  for  that  learned  .Tudge,  however,  it  is  submitted 
tliat  there  is  no  diffieulty  in  presuming  a  legal  origin  for  a  riglit  of 
fishing  exclusive  of  all  persons,  as  well  as  for  a  right  of  fishing  in 
common  with  the  owner  of  the  soil  or  liis  grantee  of  the  fishery,  as 
appurtenant  to  land.  Wliy  may  not  the  lord  of  a  manor,  having  a 
river  in  his  manor,  have  gi'anted  to  a  tenant  a  freehold  tenement 
with  a  right  appurtenant  to  it  to  fish  in  a  part  or  in  all  his  river 
exclusive  of  him  and  of  every  one  else,  without  conveying  to  him  the 
soil  ?  and  would  not  such  a  right  in  time  come  to  be  described  as 
appurtenant  to  the  tenement  ?  (/)  The  learned  Judge  admits  that 
there  may  be  a  right  of  fishing  ajipurtenant  to  a  house,  but  says 
that  a  right  of  that  kind  must  he  coiiiicctrd  iritlt  the  eiijoijiiieitt  of  the 
house.  That  is  the  common  case  of  a  grant  by  a  lord  to  his  tenant 
in  the  nature  of  a  common  of  fisliery,  and  sucli  grants  are  frcMjuently 
so  restricted  ;  but  is  it  necessary  to  suppose  that  all  grants  are  so 
restricted  ?  Surely  not.  The  cases  above  referred  to  seem  to  show 
that  it  is  not  so.  In  Kd<iar  v.  Spceial  Ciivimissioner.i  of  Fislteries 
it  was  decided  that  a  several  fishery  cannot  be  prescribed  for  as 
apirartenant  to  j^asture,  and  that  you  cannot  have  an  exclusive  right 
to  fish  in  a  navigable  river  as  appurtenant  to  a  house  or  land. 
Tins  decision  seems  questionable,  because,  if  the  fishery  in  the 
navigable  river  is  parcel  of  a  manor,  and  the  lord  of  tlie  manor 
chooses  to  grant  a  house,  or  land,  or  even  pasture,  to  a  tenant,  and 
to  annex  by  his  grant  a  right  for  the  owners  of  the  house,  land, 
or  pasture  to  fish  exclusively  such  part  of  his  fishery  as  he  chose, 
why  should  he  not  do  so?  and  if  he  could,  why  should  not  such 
owner  prescribe  for  such  a  riglit  nnd  liave  a  legal  origin  prcstnned 
to  sujijiort  his  user  of  it  ? 

If,  in  a  case  where  the  owner  of  a  tenement,  house,  or  land  can 
show  long  user  of  an  exclusive  right  of  fishery  in  tidal  water,  and  is 
able  to  show  that  the  fishery  within  which  he  claims  was  a  several 
fishery  of  ancient  origin,  as  was  the  case  in  Edgar  v.  Sj^ecial  Com- 
missioners of  Fis]u'ries,  whj'  may  he  not  prescribe  for  a  fisliery 
granted  to  him  by  the  lord  of  the  manor  out  of  his  several  fishery  ? 
The  presumption  of  such  a  grant  would  be  not  only  a  possible 
but  a  highly  probable  legal  origin  for  his  user.  Numerous  cases  of 
this  kind  can  be  shown,  this  riglit  of  fishing  being,  of  course,  an 
incorporeal  right. 

(/)  Bnictoii,  vol.  iv.  cap.  2S,  sect.  4. 
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Of   Copyhold   Fisheries. 

In  man}'  manors  fisheries  in  both  tidal  and  non-tidal  waters  liave 
been  demised  by  copy  of  Conrt  roll.  Sometimes  they  are  so  demised 
in  the  regnlar  coui'se  of  copyhold  "  according  to  the  custom  of  the 
manor,"  and  descend  according  to  the  custom  (a) ;  in  other  cases, 
they  are  demised  by  lease  entered  on  the  Court  rolls  and  are  not 
cojiyhold.  A  question  sometimes  arises  as  to  whether  the  demise 
is  a  granting  of  the  soil  with  the  fishery,  or  merely  a  demise  of  the 
incorporeal  right  of  fishing.  The  decision  of  this  question  must 
depend  upon  the  evidence  in  every  case.  The  question  was  very 
fully  discussed  in  the  case  oi  Att.-Gcn.  v.  Emersan  (h),  and,  although 
it  was  not  definitely  decided  that  only  corporeal  hereditaments  could 
be  so  demised,  it  was  decided  that,  although  it  may  be  that  an  incor- 
poreal riglit  is  demisable  by  copy  (c),  yet  nothing  can  be  demised  bj' 
Court  roll  which  is  not  parcel  of  the  manor ;  and,  therefore,  when 
we  find  fisheries  demised  by  copy,  that  fact  is  evidence  that  the 
fishery,  and  the  soil  on  which  it  exists,  is  situate  within  the  bounds 
of  the  manor. 

Rights  of  common  of  fishery  are  frequently  found  annexed  to 
copyhold  tenements  in  a  manor  {d),  and  are  held  according  to  the 
custom  ((').  As  to  the  effect  of  enfranchisement  of  these  tenements 
upon  the  fishing  rights,  see  Elton  on  Copyholds,  pp.  357,  364,  416. 

In  some  manors  the  right  of  fishery  is  limited  to  the  use  of 
jtarticular  nets  (./'),  or  to  particular  seasons  for  fishing,  or  by  the 
fish  being  used  only  on  tlie  copyhold  estate,  and  it  would  seem  that 
where  this  kind  of  common  of  fishery  exists,  the  lord  of  the  manor 
may  not  use  the  water  where  his  tenants  have  a  common  of  fishery 


(")  Att.-Gcn.  V.  Emerson,  [1891]  A.  C.  648. 

(i)  [1891]  A.  C.  648. 

(c)  Watkins  on  Copyhold,  I.  41,  42  ;  Hoc  v.  rayloi;  (1595)  Cio.  Eliz.  413  ;  4  Rep. 
306  ;  Co.  Copyholder,  s.  42  ;  ^'iuel■,  Copyhold  (E.)  ;  Elton  on  Cojiyholds,  pp.  14 — 16  ; 
Musgracc  v.  Cave,  (1741)  Willes,  319. 

(rf)  Tilbury  V.  SUva,  (1890)  45  Ch.  Div.  98. 

(c)  Lloi/d  V.  Jones,  (1S48)  6  C.  B.  81  ;  Blaml  v.  Lipscombc,  (1854)  4  E.  &  B.  713  n. 
See  Elton  on  Copyholds,  14,  250,  307,  364,  416. 

(/•)   TMurij  V.  Sih-a,  (1&90)  45  Ch.  D.  98. 
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to  so  large  an  extent  as  to  deprive  them  of  their  privilege,  because 
such  an  net  would  be  in  derogation  of  his  original  grant  {g). 

Mr.  Justice  Kay,  in  Tilbury  v.  Silca  (It),  held  that  a  copyhold 
grant  prima  facie  passes  the  soil  of  a  river  ad  medium  fduiii  in  the 
same  manner  as  a  freehold  grant.  This,  however,  is  doubtfid. 
The  presumption  in  the  case  of  a  freehold  rests  on  the  assumption 
that  the  lord  of  the  manor  granted  the  riparian  land  with  the  fisherj' 
and  soil  opposite  to  it,  and  such  a  presumption  might  well  be  made, 
as  such  a  grant  is  highly  probable ;  but  as  a  copyhold  must  have 
been  created  before  the  statute  of  18  Edward  I.,  it  would  seem 
higlily  unlikely  that  the  lord  of  a  manor  in  times  when  rights  of 
fishery  were  very  valuable  would,  in  granting  out  land  to  his  base 
tenant,  intend  to  grant  him  part  of  his  valuable  manorial  fishery, 
and  thereby  to  destroy  the  continuity  of  his  fishing  rights. 

(gr)  Gould  on  Waters,  sect.  186  ;  'Wooh-ych  on  Waters,  127,  166,  167,  237. 

{Ji)  (1890)  45  Ch.  P.  at  \>.  108. 


CHAPTER    XIII. 

Of  Fisheries  in  Gross. 

WooLRYCH,  treating  of  a  fishery  in  gross  says  :  "  A  fishery  in 
gi'oss  is  mentioned  in  some  of  our  books  as  a  distinct  right,  yet  it 
does  not  seem  very  difficult  to  refer  this  privilege  also  to  the  more 
general  sorts,  either  of  several  fishery  or  common  of  fishery.  For 
if  it  be  granted  to  a  person  exclusively  of  others,  what  is  it  but  a 
several  fishery  ?  and  if  in  common  with  other  individuals,  how  does 
it  differ  from  a  common  in  gross,  which  is  attached  to  the  person  in 
contradistinction  to  apiiendancy  ?  " 

Hale  (a)  states  that  fisheries,  whether  incorporeal  or  arising  from 
the  ownership  of  the  soil,  "may  be  granted  in  gross,  as  many 
religious  houses  had,  or  as  parcel  of  or  appendant  to  their  manors, 
as  both  corporations  and  others  have  had."  There  exist  many 
examples  of  this  class  of  fishery.  It  is  always  a  question  of  fact 
in  every  case,  depending  on  the  language  of  the  original  grant,  or 
upon  the  evidence  of  user,  from  which  the  nature  of  that  grant  is 
to  be  inferred,  whether  the  fishery  in  question  is  a  fishery  with  the 
soil  or  an  incorporeal  hereditament,  or  whether  it  is  an  exclusive 
fisheiy  or  a  mere  right  of  common.  Having,  however,  regard  to 
the  fact  that  in  ancient  times  fisheries  in  tidal  waters  were  almost 
always  fished  by  means  of  weirs  and  fixed  engines  erected  in  the 
soil,  it  is  to  the  last  degree  unlikely  that  a  fishery  in  tidal  waters 
granted  in  gross  should  be  an  incorporeal  hereditament,  a  right 
which  would  not  give  the  grantee  power  to  fix  his  engines  in  the 
soil  to  obtain  the  profit  of  the  fishery.  If  the  grant  or  the  user 
shows  that  the  fishery  in  question  is  a  fishery  with  the  soil,  then 
it  is,  althougli  severed  from  the  manor  of  which  it  may  have  been 
parcel,  a  several  fisliery  in  the  ordinary  sense,  held  in  gross  severed 
from  the  manor  of  which  it  was  originally  parcel.  If  it  is  a  fishery 
without  the  soil,  then  it  will  be  an  incorporeal  fishery  in  gross,  a 
profit  to  be  taken  in  aliciio  solo. 

The  case  of  The  Royal  Piscarie  of  the  Banne  (h),  is  an  instance 
of  a  fishery  in  tidal  water  held  in  gross.  It  was  an  ancient 
fishery,  which  had  never  passed  out  of  the  possession  of  the  Crown, 

(a)  De  Jure  Maris,  ji.  385.  {b)  (1610)  Davies,  55.. 
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and  was  therefore  a  corporeal  fishery  with  the  soil,  the  soil  of 
the  river  never  having  been  granted  to  the  lords  of  the  riparian 
nninors.  It  was  a  st'panite  hereditament,  soil  and  water,  which  had 
been  in  the  possession  of  the  Crown  from  the  earliest  times,  and 
tlie  attempt  to  show  that  the  soil  was  in  the  lords  of  the  riparian 
manors,  and  that  the  fishery  therefore  belonged  to  thein,  failed  (c). 

Fisheries  in  gross  in  non-tidal  waters  nnconnected  witli  any  land 
or  tenement  were  in  ancient  times  rave,  thongh  examples  of  them 
can  be  shown. 

In  Minster  Lovell  in  Oxfoi'dshirc  the  fishery  belonged  to  the 
lord,  except  "  quod  Willehnus  Faber  de  le  Legh  debet  piscari  per 
cartas  siias  in  praidicta  aqua  qiiando  voluerit  sine  impediniento 
alicujus  "  (f/). 

William  de  Valence,  in  14  Edward  I.,  a.d.  1286,  confirmed  to  the 
prior  of  Rochester  a  right  to  fish  in  his  fisheiw  in  the  water  of  Tame 
whenever  the  prior  or  his  successors  or  any  of  their  monks  were  at 
their  manor  of  Hadeidiam,  and  also  on  Wednesday  in  every  week, 
with  all  nets  and  engines  as  they  liad  in  previous  times  done(('). 

William  le  Graunt,  in  14  Edward  I.,  a.d.  128G,  granted  to 
Nicholas  Ferembaud  and  his  heirs  common  of  fishery  in  his 
fisliery  of  Rolleshani  with  all  engines  for  all  kinds  of  fish  exctqit 
weirs  (/). 

The  abbot  of  Furncss,  in  20  Edwanl  I.,  a.i>.  1292  (;/),  and  the 
prior  of  Lancaster  liad  a  right  of  fishing  in  the  King's  water  of 
Lone,  the  abbot  liaving  a  riglit  to  two  draughts  and  the  prior 
to  one. 

The  above  are  grants  of  common  of  fishery  in  gross. 

By  a  deed  dated  September  14fh,  28  Edward  I.,  a.i>.  1300  (/(),  the 
Earl  of  Cornwall,  lord  of  the  manor  of  Shillingford,  granted  to 
William  de  Bereford  and  his  wife  the  whole  of  his  free  fishery  in  tlie 
whole  of  the  Tlnuncs  below  Shillingford  Bridge  opposite  to  the 
grantee's  lands  there,  setting  out  the  bounds  of  it.  This  is  a  grant 
of  a  several  fishery  in  gross,  the  whole  interest  being  conve3'ed. 

William  de  Lancaster,  the  lord  of  Kendall,  gave  to  the  prior  of 
Coningshcad  the  water  of  Ulverston  and  the  fishery  on  both  sides  as 
far  as  the  same  fiowed  and  refiowed,  and  the  prior  claimed  the  soil, 
'J'hat  also  is  a  grant  of  a  several  fisher}'  in  gross  (t). 


(c)  See  remarks  on  this  case,  Stuart  Jloore  on  Foreshore,  p.  247. 

id)  HiiiHlrciI  Kolls,  II.  737,  3  Edw.  11.,  .\.ii.  1274. 

(c)  Assize  Kolls,  No.  63,  in.  0. 

(/)  Ibiil.,  in.  16  a. 

in)  I'laoita  ile  Qno  Warranto,  p.  386. 

(A)  Patent  lloll,  2P  Eilw.  I.  in.  26. 

fi)   Coram  Kege  HoU,  E.,  34  Eihv.  I.  ro.  40,  A.D.  1306. 
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There  is  a  grant  by  Gilbert  Hainmonil  to  the  abbot  of  llivaulx, 
lord  of  the  manor  of  Wirkeshale  (A),  of  "  totani  partem  piscarife  de 
Tese  (luantum  terra  sua  durat,"  witli  power  to  take  stone  "  per 
totam  aquani  de  Wirkeshale  "  for  the  repair  of  the  fishery. 

This  is  a  case  of  an  incorporeal  fishery  in  gross. 

There  are  many  cases  of  grants  to  monasteries  and  ecclesiastical 
bodies  of  fisheries  in  gross.  In  modern  times,  since  fisheries  have 
been  eagerly  sought  after  for  purposes  of  sport  rather  than  protit, 
very  many  fisheries  are  so  held,  having  been  purchased  from  the 
lords  of  manors  ;  c.r/.  the  fisheries  in  the  Thames  in  the  manor  of 
Cookham  and  Bray(0,  the  fishery  at  Wraysbury  (»)),  the  fishery  in 
the  Eden  (h),  the  fishery  in  Wakering  (o),  and  many  others. 

The  Prescription  Act,  2  i'^:  3  Will.  IV.  c.  71,  does  not  apply  to 
a  claim  of  fisliery  in  gross  in  the  waters  of  another  {p).  A  claim  to 
such  a  fishery  in  the  waters  of  anotiier,  which  is  usually  a  claim  to  a 
common  of  fishery,  cannot  be  established  by  showing  user  under  the 
Act,  tliough  of  course  the  evidence  of  user  may  be  sufficient  to 
raise  the  presumption  of  a  grant,  in  accordance  with  the  evidence. 

(k)  County  Placita,  York,  No.  81,  Y.  B.  34  Edw.  III.  i>l.  11,  f.  207  b,  A.n.  1360. 

(?)  Smilh  V.  Andrews,  [1891]  2  Ch.  678. 

(m)  Hindson  v.  Ashhj,  [1896]  2  Ch.  1. 

(«)  Ecroyd  v.  CouUhard,  [1897]  2  Ch.  554. 

(o)  Att.-Gen.  v.  Emerson,  [1891]  A.  C.  649. 

(;-)  Shuttkworth  v.  Le  Fhinimj,  (1865)  19  C.  B.  N.  S.  687. 


CHAPTER    XIV. 
Of  I>itii«d  Fishexies  axd  thu  Koxal  Dbacght. 


IsszAsczs  occur  vliexe  die  ownetsliip  of  die  ^ofits  of  fisheries  has 
bcM— >!■  dinded;  tj§.  flie  ojster  fi^iefx  heing  in  one  ovner,  the 
fi^ieiT  fior  floating  fish  in  another.  The  fishezj  isx  safanon  <x  red 
fi^t  in  one,  tike  fi^Kxr  fior  odier  fish,  as  tront  or  henii^  or  vhite 
&h,  in  anoifaer.  Snch  cases  are  exeeffiMial,  hot  ii  voold  seem  that 
the  diriaam  of  the  psofiis  dl  the  fishsT  does  not  in  any  vaj  invali- 
date the  dains  iA  the  respectrre  ownexs  to  the  excfaisiTe  fishaj. 
Thej  sinq^  hold  Adr  le^ectiie  shares  as  against  all  other  pexsans. 
In  Segmfomr  t.  Cumrtemmf  (■},  in  1771,  the  pl«i"*Hf  pvored  a  grant  finmi 
Losd  CliSoKd,  the  ovner  of  the  sercxal  fisheij,  with  the  eze^tian  of 
an  ojiatiaji  and  a  resemfiiMi  of  a  n^ht  to  take  fish  Cur  the  si^plj  of 
his  own  taUe.  It  was  olgected  that  this  was  not  a  grant  c^  a  serexal 
fiJhei.i,  whidi  nmst  be  exdnsire  of  the  i^it  4^  all  other  posons. 
The  ptaintiff  was  nonsaited  on  this  ol^ection,  hot  <m  a  mle  iar  a  new 
trial  Lord  Mansfidd  hdd  "that  in  aider  to  cxMistitnte  a  sereial 
fisheij  it  is  reqidaite  that  the  paitjr  rlaimiiig  it  shoold  so  f»x  hare 
the  i^it  df  fishii^  independent  of  all  otheis,  as  that  no  person 
^loald  have  a  co-extensiTe  i^it  with  him  in  the  subject  daimed  ifat 
whoe  anj  peisan  has  soch  co-e!xtat3iTe  i^it  there  is  tmhr  a  6ee 
fidkezj)  {h).  Bat  we  think  a  partial  ind^oident  i^it  in  another  or 
a  liiwiti^  Eber^  does  not  doognte  frmn  the  li^t  of  the  genenl 
owner.  Here  Lord  Cliffiard,  beii^  the  general  owner,  demised 
to  the  pbintiff,  rEserrii^  a  partiailar  species  of  fishing,  viz.,  the 
ojsier|r,  which  in  its  natore  is  to  be  exerdsed  in  a  paitinilar  mode. 
A  naamalkm  is  eqaal  to  a  gnnt,  therelinte  it  brin^  it  to  the  same 
qnestion  as  if  die  pJaintiff,  being  the  geiexal  owner,  had  gruited  the 
sole  r^d  4rf' fiddng  fix- oysters  to  L4xd  Ciiffixd.  Andtaking  that  to 
be  die  case,  we  think  the  plaintiff  vonld  still  hare  a  sereral  fishetr 
to  all  intents  and  pmposes,  exc^  as  to  the  taking  oTsteis.  As  to 
the  libextT  resened  to  Lord  Cliffixd  <rf'  takii^  fish  Cos- his  owntaUe, 
that  is  a  mere  liwited  liberty,  and  not  co-extensiTe  with  the  i^it 
of  die  plainiig,  who  Can  take  fish  at  all  times  and  lor  all  poiposes." 


H  Cl<7l)  »  Bht.  3SI5. 

(»>  EriiadyMMMigiiiai rffafctty. 
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It  was  decided  that  tlie  fishexj  was  a  sefoal  fidioT,  and  the  rak  fiir 
a  new  trial  was  granted. 

It  wonU  therdose  appear  that  Aeowno- of  a  fishaj  nun- i^antAe 
ri^  to  take  anj  partieolar  kind  <rf^  fiafa  to  another  without  destropBg 
or  injnnng  his  n^  to  the  other  fish  as  ^nnst  all  peKS(»s(c). 

In  the  case  of  Bogert  r.  Jttem  (d},  in  1808,  the  actiflm  was  far 
taking  ojstos  in  the  lirer  Croodi  and  in  a  fishexr  bflongpi^  to  the 
manor  of  Bamham.  The  title  and  usa  was  proved  bf  lease 
and  Ueenses  and  acts  cf  cnmastip.  It  was  held  by  Heath,  J^ 
that  tlw  fishoy  m^it  well  pass  as  an  appmtenanee  to  a  maj 
The  defiaidant  proved  that  the  poblie  fished  for  floating  fi^ : 
ai^ned  Omk  this  dispioved  the  exdnsire  n^it  rlaimfd.  It 
ar^ned  that  a  fisherr  most  he  entire;  and  it  appeared  firooi  the 
licenses  and  leases  that  the  kxds  oS  the  manor  set  vp  exatify  Ute 
same  paretenacm  to  the  floatii^  fish  as  they  did  to  dhe  groand  fish, 
and  that  as  it  was  lawfol  for  the  Kii^s  snlje«t  to  catdi  the  fiizmer 
so  th^  mi^it  lawfolh-  dredge  for  the  latter.  This  was  like  Ae 
ri^ht  of  free  warrai.  If  that  w«e  elairaed  in  a  particidar  place,  and 
it  appeared  that  hases  and  partridges  (hot  not^ieasants)  had  ahrajis 
been  killed  thoe  in  die  same  manner  as  or^  the  rest  of  the  cuuulij, 
it  seems  impossiMe  that  tiie  daim  eoold  be  snstained.  Bat 
Heath,  J.,  said :  "A  ri^it  of  fishing:  and  a  z^t  td  warren  are  not 
at  aO  like  each  other.  The  one  is  dinaUe,  flie  oths-isnot.  ¥mtt 
<d  a  fisheiy  maj  be  abandoned  and  anothor  part  oi  mose  valne  maj 
be  preserved.  The  poUie  may  be  entitled  to  eat^  floating  SA  in 
the  lirer  Bmnham;  bat  it  by  no  means  lidlows  tihat  thqr  are 
justified  in  dre^ii^  for  ojstos  whi^  mar  still  luauiu  pnvate 
property." 

It  is  interestii^  to  note  that  the  title  to  this  fi^ieij  as  an  esdn- 
sive  fishezj  fer  all  fish  appears  to  hare  been  estaliliyKd  in  Letnl 
Fltzuraker's  Case  {e}.  in  Ae  Em^s  Bench,  in  2»— 26  Chades  IL, 
A.i>.  167^  before  Loxd  Hale,  and  the  reetNtds  rdatii^  to  the  manor 
shov  tlLit  the  several  fidkor  was  pared  <^  the  nmaexij},  and  was 
a  fishery  with  the  soil,  the  oyster  layii^s  bdn^  demised  as  pieces 
of  ooze  (armffegaMm)  by  ct^y  of  Court  roll,  as  the  fishexies  in  Ae 
ease  oi  AU.-Gtm.  v.  EmgT»ym  were.  On  a  fao  mwrrmto  agnnst 
Lord  Htzwaher,  die  losd  of  the  manor  of  Bninham,  the  fi^hoy 
w«s  proved  to  lie  parcel  of  tiie  manor.     The  fish>timt'n  petitioned 


Mm..  '  T.  JBkfaiAn,  (I7»l)  4  T.  S.  13?;  3  H.  BL  I^ 

fri  -''■9^  30A. 

(<>  |,Idr  J:>  I  Xai.  IOSl 
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the  King  to  establish  the  right  of  public  fishing ;  but  on  reference 
to  the  judges  of  the  King's  Bench  the  petition  was  dismissed  (;/). 
It  is  ditlicult  to  understand  in  what  manner  the  public  acquired  the 
right  to  lisli  for  floating  fish  except  by  tacit  license  of  the  lord  of 
the  manor.  The  river  had  clearly  been  put  in  defence  in  a  lawful 
manner.  Mr.  .Justice  Heath,  in  using  the  word  "abandoned," 
could  not  have  meant  to  imply  that  when  the  owner  of  a  several 
fishery  permits  the  public  to  fish  for  floating  fish  which  were  of  no 
great  value,  but  reserves  his  right  to  oysters,  he,  therefore,  estab- 
lished the  right  of  the  i)ublic  to  fish.  Sucli  a  thing  as  abandonment 
of  a  right  of  fishery  cannot  in  law  take  place,  nor  can  the  public 
acquire  the  right  once  the  fishery  has  been  lawfully  put  in  defence  (li), 
and  the  ])ublic  riglit  to  fish  excluded.  He  must  have  meant  that 
the  luril  had  a  perfect  right  to  allow  the  public  to  fisii,  and  that  his 
doing  so  ct)uld  not  affect  his  right  to  the  exclusive  fishery  for 
oysters.  It  would  seem,  therefore,  that  the  right  of  the  public  to 
fish  for  floating  fish  in  the  river  Crouch  is  exceedingly  doubtful, 
notwithstanding  the  long  user ;  but  after  enjoyment  for  so  long  a 
period  a  legal  origin  may  be  presumed  to  support  it.  There  is  also 
a  i)ortion  of  the  Helford  river  in  Cornwall  where  the  oyster  fishery 
is  private,  althougli  the  jmblir  freely  fish  for  all  other  kinds  of  fish 
over  it  ((')• 

In  the  case  of  Maiiiid  v.  Fixlu'r{h),  in  1859,  an  attempt  was  made 
to  set  up  tile  public  right  to  trawl  and  take  floating  fish  in  Orford 
Haven,  Suti'olk,  as  against  the  corporation,  wIkj  were  owners  of  the 
fishery.  At  the  trial  the  corporation  proved  their  documentary 
title  to  the  fishery.  In  1792  the  corporation  had  brought  an  action 
against  certain  persons  for  dredging  oysters,  and  had  established 
their  right  {/).  In  these  proceedings  they  had  not  set  up  a  right 
to  floating  fish  ;  but  subsequent  to  tliis  they  had  asserted  that  right 
and  had  granted  licenses  to  persons  to  take  floating  fish  and  had 
turned  people  ofl".  Nevertheless  there  was  a  considerable  body  of 
evidence  that  tlie  inhabitants  of  Urford  and  the  public  had  fished 
without  license  and  in  the  exercise  of  a  claim  of  right.  The  jury 
found  for  the  phiintili',  the  lessee  of  the  Corporation,  and  a  motion 
for  a  new  trial  was  refused. 

At  Hauxley,  in  Northumberland,  tliere  is  a  case  of  a  divided 
fishery,  the  Duke  of  Nortlnnnberhind  is  entitled  to  the  salmon 
fishery,  and  a  Mr.  Widdrington  has  what  is  called  the  "  Hauxley 

(//)  I'livy  Couiifil  Ki'gUter,  19th  Sci)t.,  1675. 

()i)  S.'e  Kcill  V.  Diilr  of  Devonshire,  (1?8-J)  8  App.  C'as.  135. 

(i)  ;.'<■</.  V.  DotcniiKj,  (1S70)  11  C.  (J.  C.  580. 

(X-)  (1859)  5  C.  B.  N.  S.  856. 

(0  Mayor  of  Orf.Td  v.  likhardson,  (1791)  1  Aiistr.  231  ;  4  T.  R.  437  ;  2  H.  I!l.  1S2. 
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Wliite  Fishery  "  and  the  right  of  taking  bait  from  tlie  sliores.  Tlie 
Widdrington  title  was  established  in  a  suit  in  (Jhancery  in  1737  (m). 

In  a  fishery  in  the  Leven  in  Lancashire  in  25  Edward  III., 
A.I).  1351,  the  prior  of  Conishead  owned  the  fishery,  but  the 
tenants  of  the  vill  of  Ulverston  had  the  right  to  fish  with  "  haues," 
and  also  to  fish  in  all  the  sands  for  flounders  and  other  fish  except 
salmon.      The  prior  sued  them  for  taking  salmon,  and  succeeded  {it). 

In  the  C'olne  the  right  to  take  floating  fish  has  been  leased 
separately  from  the  right  to  take  oysters  by  the  corporation  as 
owners  of  the  fishery.  Such  cases  are  common,  and  there  is  no 
reason  why  the  owner  of  a  fishery,  who  clearly  may  subdivide  it 
locally  by  grant  to  different  persons,  may  not  also  subdivide  the 
profit  of  it  by  granting  or  leasing  the  different  species  of  fish  within 
it  without  derogating  in  any  w'ay  from  his  general  title  to  the 
fishery  (o) . 

Of  the  lioi/al  Drait<ihf. 

Lord  Hale  (p)  points  out  tliat  the  King  by  his  prerogative  has 
another  interest  in  rivers  tidal  and  non-tidal,  viz.,  an  interest  of 
jurisdiction,  in  reference  to  common  nuisances  in  or  by  rivers — 
in  short,  a  jurisdiction  of  conservancy.  It  is  not  within  the  scope 
of  this  work  to  treat  of  conservancy  generally,  but  there  appears  to 
have  been  a  further  reservation  upon  grants  of  some  fisheries,  viz., 
a  right  to  take  a  limited  kind  of  fishing  throughout  the  whole  of  a 
river  bj'  the  officer  of  the  King  as  conservator,  or  the  officer  of  the 
grantee  of  such  conservancy-,  who  in  some  rivers  appears  to  have 
had  and  exercised  a  right  to  take  a  net  down  the  river  through  all 
the  private  fisheries  in  it  at  stated  periods,  generally  once  or  twice  a 
year.  We  find  this  right  exercised  upon  the  Thames,  the  Arun  in 
Sussex,  and  the  Frome  in  Dorsetshire.  Possibly  it  may  have 
existed  in  other  rivers.  When  this  right  was  claimed  as  a  profit  to 
be  taken  in  respect  of  the  exercise  of  the  jurisdiction  of  conservator, 
or  whether  it  was  a  right  reserved  by  the  owner  of  the  fisheries  in 
the  entire  river  upon  the  granting  out  of  separate  fisheries  to 
individuals,  seems  questionable.  On  the  Thames  the  right  was 
claimed  by  the  King's  water  bailiff"  and  conservator  as  a  fee 
draught  (q).     He  had  what  was  called  a  fee  draught  once  a  year  in 

(w)  Chn,  Pro.  1714—1758,  Winter  Ble.  932  ;  IViddrington  v.  .fftrtom,  Chancery  Decree 
Book,  1737. 

(«)   D.  of  L.  Assize  Roll,  No.  1  (.\xv.  s.  1). 

(o)  Seymou)-  v.  Courtnctj,  (1771)  •'i  Buir.  2815  :  Powell  v.  Hoffenuin,  (1881)  8  L.  R. 
Ir.  132. 

(p)  De  Jure  JIaris,  cap.  ii. 

(?)  E.xcli.  Dep.  Miscell.  No.  1143,  930,  2184,  17  Jus.  I.  ;  Q.  R.  Excli.  Dep.  Jlil.  17 
.las.  1.  No.  74  ;  Exch.  D.  &  0.  Series  III.  vol.  28,  f.  237. 
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every  man's  water  and  fishing,  being  an  ancient  iinnual  and  certain 
profit  that  cometh  to  him  bv  reason  of  his  office.  In  the  Arnn  the 
Earl  of  Arundel,  who  was  originally  owner  of  the  entire  river  before 
portions  of  its  fisheries  were  granted  out  by  him  with  various 
manors  on  the  banks,  claimed  and  exercised  the  right  to  fish 
the  whole  river  through  all  the  manorial  fisheries  in  it  as  lord 
paramount.  On  the  Frome  in  Dorsetshire  a  light  to  a  royal 
draught  is  said  to  have  been  held  by  the  abbot  of  Bindon,  which 
extended  down  the  non-tidal  portion  of  the  river.  It  was  subse- 
quently held  by  the  family  of  Weld.  In  the  tidal  part  of  the  Fromo 
the  corporation  of  Wareham  formerly  claimed  and  exercised  a 
similar  right,  also  called  a  "  royal  draught,"  though  the  fishery 
belonged  to  the  Crown,  and  subsetjuently  to  the  reign  of  Queen 
Elizabeth  to  the  Crown's  grantees  (r). 

In  the  manor  of  Long  Parish,  in  Hampshire,  the  lord  of  the 
manor  was  entitled  to  three  royal  draughts,  in  case  the  lord  should 
come  to  the  said  river  in  person  (s).  There  existed  a  similar  right 
in  the  manor  of  Ringwood  on  the  Avon  (Hampshire). 

A  right  of  this  nature  is  probably  either  a  relic  of  the  right  of 
conservancy  or  a  mere  reservation  b}'  the  lord  of  the  fishery  for  his 
own  use  and  enjoyment.  Of  late  years  such  rights  have  fallen  into 
disuse. 

(r)  Exch.   H.  &  A.  Dorset,  Car.  I.  No.  56;  Exch.  Dep.  JFich.  13  Car.  I.  No.  20; 
Exchetiuer  Decree  Books, 
(s)  E.xch.  Dep.  E.  13  Will.  III.  27. 


CHAPTEU    XV. 

Or  Fisheries  ix  Ponds  and  Lakes,  and  the  Ownership  of 

THE  Soil. 

The  ownership  <it'  the  soil,  and  the  riglit  of  fishery  arising;  from  it 
ill  ponds  and  the  smaller  lakes,  'm  priiiui  facie  vested  in  the  owner  of 
the  property  or  tlie  manor  in  whicli  they  are  situate  (it).  When  the 
pond  or  lake  lies  between  two  manors  or  two  properties,  the  mi'iUnin 
lilinn  is  usually  the  dividing  line  of  the  soil,  and  the  right  of 
fishery  will  follow  this  boundary  line  (6),  but  this  is  not  always 
the  case. 

Doubts,  however,  liave  arisen  with  regard  to  the  larger  lakes, 
which  are  navigable,  and  are  public  highways,  as  to  whether  the  soil 
of  them  is  vested  in  the  Crown  or  in  the  riparian  proprietors,  and 
also  as  to  whether  the  public  have  a  right  to  fish  in  them  (c). 
There  appears  to  be  no  authority  which  in  any  way  decides  what  are 
small  and  what  large  lakes  in  this  respect.  The  doubt  appears  first 
to  have  arisen  in  the  case  of  Marshall  v.  Ulleswater  Co.  in  1863  (d), 
where  Mr.  Justice  Wightman  says  :  "  Whether  the  soil  of  lakes,  like 
that  of  fresh  waters,  jn-imd  facie  belongs  to  the  owners  of  the  land 
or  of  the  manors  on  either  side  nd  medium  Jilinn  aqiite,  or  whether 
it  belongs  prima  facie  to  the  King  in  right  of  his  prerogative 
(Com.  Dig.  Prerogative,  D.  50,  Hale,  De  Jure  Maris,  c.  1),  it  is  not 
in  this  case  necessary  to  determine ;  for  it  is  clear  upon  the 
authorities  that  the  soil  of  land  covered  with  water  may,  together 
with  the  water  and  the  right  of  fishing  therein,  be  specially  appro- 
priated to  a  third  person  whether  he  have  land  or  not  on  the  borders 
thereof  or  adjacent  thereto  "(e).  In  this  case  the  jjlaintifl'  claimed 
to  be  owner  of  a  several  fisher}'  in  part  of  Ulleswater  Lake,  and 
tried  his  title  to  it  as  belonging  to  the  barony  of  Barton  and  its 

{a)  Fateison's  Fishery  Laws,  p.  2  ;  Clarke  v.  Mercer,  (ISoV)  1  F.  &  F.  492  ;  Cornwell 
V.  Smtmlers,  (1862)  32  L.  J.  M.  C.  6. 

(b)  Plieai-,  p.  1  ;  \Voolrych,  p.  121  ;  Bristow  v.  Cormican,  (1877)  3  App.  Cas.  648  : 
Ir.  R.  10  C.  L.  398,  412. 

(c)  Sei/.  V.  Burrow,  (1870)  34  J.  P.  53  ;  Bloonifidd  v.  Johmlon,  (1868)  8  Ir.  L.  li. 
<'.  L.  68  ;  Pery  v.  TlwnUon,  (1888)  23  L.  R.  Ir.  402. 

(rf)  11863)  3  B.  &S.  732. 

(«)  Tliis  Jictuiu  was  disapproved  of  by  Lord  Blaokljiirii  ill  Brisloivy.  Cnrmimn,  (187  7) 

App.  Cas.  661. 
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sub-manors,  showiiif,'  that  tlu-  l)aro)iy  extended  to  and  included  part 
of  tlie  lake,  and  by  virtue  of  his  ownership  of  the  fishery  he  claimed 
the  soil  on  which  a  pier  had  been  built  by  the  defendant.  The  jury 
found  for  him,  and  an  application  to  enter  the  verdict  for  the 
defendant  was  refused,  the  Court  deciding  that  the  ownershi])  of  the 
fishery  prima  facie  imported  the  ownership  of  the  soil.  The  fishery 
was  held  by  a  grant  together  with  livery  of  seizin,  reserving  a  quit 
rent  of  M.  a  year  to  the  lord,  and  the  Court  held  that  in  the  absence 
of  evidence  to  the  contrary,  such  a  grant  must  be  taken  to  convey  a 
corporeal  and  not  an  incorporeal  inheritance,  as  feoffments  with 
livery  of  seizin  and  the  reservation  of  a  quit  rent  are  not  appro- 
priate to  an  incorijoreal  estate.  See  also  Att.-Gen.  v.  Emerson, 
(1891)  A.  C.  at  p.  654. 

The  question  arose  again  in  liloovifielcl  v.  Johnston  {/),  in  1867, 
with  ngaid  to  the  large  lake  of  Lough  Knie  in  Ireland.  In  tliis 
case  it  was  decided  that  the  public  have  not  of  common  right  the 
right  of  fishery  in  large  inland  lakes  in  which  the  tide  does  not  flow 
and  roflow,  although  they  are  navigable  (g),  and  the  Court  declined  to 
extend  the  presumption  that  tlic  bi'd  and  soil  of  the  stream  belongs  to 
the  riparian  proprietors  ad  medium  /Hum  aquce  to  a  large  inland  lake 
like  Lough  Erne.  The  soil  of  the  lough  was  clearly  in  the  Crown, 
and  the  King  granted  to  the  plaintiff's  predecessors  "  libera 
piscaria "  in  Lough  Erne,  making  at  and  about  the  same  date 
several  other  similar  grants  to  other  persons,  showing  clearly  that 
the  Crown  was  granting  as  owner  of  the  soil  rights  of  common  of 
fishery  of  an  incorporeal  nature  only  (It). 

The  case  of  Briatow  v.  Cormican  (('),  in  1878,  was  an  action  of 
trespass  for  taking  fish  in  Lough  Neagh,  a  fresh-water  lake  in 
Ireland,  over  the  whole  of  which  the  ])laintiff  claimed  a  several 
fishery  under  a  grant  of  a  fishery  and  of  islands  in  the  lake 
from  King  Charles  II.  The  fishery  described  in  this  grant  did 
not  clearly  include  the  whole  lake,  and  no  evidence  was  produced 
as  to  the  title  of  the  Crown  to  the  soil  and  fishing  of  the  lake. 
The  issue  was  not  whether  a  lake  in  which  the  tides  of  the  sea 
had  never  flowed  was  a  public  navigable  inland  sea  in  wliich  the 
right  of  fishing  was  connnon,  but  whether  upon  the  royal  grant, 
coupled  with  evidence  of  certain  subsequent  acts  of  possession  in 
other  parts  of  the  lake,  and  in  the  absence  of  evidence  of  the 
extent  of  the  Crown's  ownership  or  possession  at  the  time  of  the 


(/)  (1868)  Ir.  R.  8  C.  L.  68. 

ia)  See  also  Pery  v.  Thornton,  (1888)  23  L.  1!.  Ir.  402. 

(A)  See  «»/'•,  p.  50. 

(i)  (1871)  a  Api..  Cas.  GJS. 
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grant,  the  juiy  were  propeily  directed  to  tiud  tor  the  phiiiUiUs, 
or  wliether  the  case  should  liave  been  suliinitted  to  thein  on  tlie 
evidence  us  to  the  phiintitt's'  title  and  right  to  maintain  the  action. 
The  liord  Chancellor  said  :  "  The  (Jrown  has  no  dc  jure  right  to  the 
soil  or  fisheries  of  a  lough  like  Lough  Neagh.  Lough  Neagli  is,  as 
your  Lordshi])s  are  aware,  the  longest  inland  lake  in  the  United 
Kingdom,  and  one  of  the  largest  in  Luro[)e.  It  is  from  fourteen  to 
sixteen  miles  long,  and  from  six  to  eight  miles  broad.  It  contains 
nearly  100,000  acres ;  but  tlu)ugh  it  is  so  large,  I  am  not  aware 
of  any  rule  which  would,  prima  facii',  connect  the  soil  or  fishings 
with  the  Crown,  or  disconnect  them  from  the  private  ownership 
either  of  the  liparian  ))roprietors  or  other  persons.  Charles  IL,  or 
some  of  his  predecessors,  may  have  become  possessed  of  the  lough 
and  its  fishings,  either  by  grant,  forfeiture  or  otherwise  ;  but  it 
would  be  a  legitimate  and  necessary  subject  of  inquiry  how  and 
from  whom,  and  subject  to  what  conditions  or  qualifications  this 
possession  or  proprietorship  was  obtained."  Lord  Hatherley, 
referring  to  the  difficulties  attending  the  case,  because  of  the  lack  of 
information  as  to  the  manner  in  which  tlie  Crown  acquired  title  to 
the  property  and  the  extent  of  that  title,  said  :  "  It  is  of  very  great 
importance  in  tliis  case  to  have  all  the  circumstances  of  the  case 
before  us,  and  to  see  how  it  was  that  the  property  became  vested  in 
the  Crown,  of  which  we  have  no  histiny  at  all.  Clearly  no  one  has 
a  right  to  say  that  it  became  vested  in  the  Crown  because  it  belonged 
to  nobody  else.  This  is  an  inland  lake,  and,  therefore,  it  is  not  a 
portion  of  land  belonging  to  the  Crown  by  reason  of  its  being  on 
the  shoi'e  of  the  sea,  or  a  navigable  strait  or  river."  Lord  Blackburn 
said :  "  The  property  in  the  soil  of  the  sea  and  of  estuaries,  and  of 
rivers  in  which  the  tide  ebbs  and  flows,  is  prima  fade  of  common 
right  vested  in  the  Crown,  but  the  property  of  dry  land  is  not  of 
right  in  the  Crown.  It  is  clearly  and  uuifornily  laid  down  in  our 
books,  that  where  the  soil  is  covered  by  the  water,  forming  a  river 
in  which  the  tide  does  not  flow,  the  soil  does  of  connnt)n  right 
belong  to  the  owners  of  the  adjoining  land  ;  and  there  is  no  case  or 
book  of  authority  to  show  that  the  C'rown  is  of  common  right 
entitled  to  land  covered  by  water,  where  the  water  is  not  running 
water  forming  a  river,  but  still  forming  a  lake."  Referring  to  the 
decision  in  Marshall  v.  Ulh'sirater  Steam  Xarif/ation  Co.,  the 
learned  Judge  further  said  :  "  This  is  the  only  case  cited,  and,  as 
far  as  I  can  find,  the  only  case  which  exists,  where  there  is  even  a 
suggestion  that  the  Crown  of  common  right  is  entitled  to  the  soil  of 
lakes.  Neither  the  passage  in  Comyns,  nor  that  in  Hale  De  Jure 
Maris,  cited  by  Mr.  -lustice  AVightnum,  gives  any  countenance  to 
such  a  doctrine.     But  it  does  appear  that  the  learned  Judge  did  not 


80  FISHEIUES. 

think  that  the  law  as  to  laiul  covered  by  still  water  was  so  clearly 
settled  to  be  the  same  as  the  law  as  to  laud  covered  by  ruuuing 
water,  as  to  justify  him  in  unnecessarily  deciding  that  it  was  the 
same.  ...  I  own  myself  to  be  unable  to  see  any  reason  why  the 
law  should  not  be  the  same,  at  least  where  the  lake  is  so  small,  or 
the  adjoining  manor  so  large,  that  the  whole  lake  is  included  in  one 
property.  Whether  the  rule  tliat  each  adjoining  proprietor,  wliere 
there  are  several,  is  entitled  iimiiti:  <id  incditim  Jilitin  aqucc  should 
apply  to  a  lake  is  a  ditl'erent  (luestiun.  It  does  not  seem  convenient 
that  each  proprietor  of  a  few  acres  fronting  on  Lough  Neagli  should 
have  a  piece  of  the  soil  of  the  lougli,  many  miles  in  length,  tacked  on 
to  his  frontage.  But  no  question  arises  in  this  case  as  to  the  rights 
of  the  riparian  proprietors  amongst  themselves,  for  no  title  is  made 
by  either  party  through  any  one  as  riparian  owner.  ...  It  is, 
liowever,  necessary"  to  decide  whether  the  Crown  has  of  common 
right  a  prima  facie  title  to  the  lake  ;  I  think  it  has  not.  1  know 
of  no  authority  for  saying  it  has,  and  I  sec  no  reason  why  it  should 
have  it." 

This  case  is  not  a  decision  that  the  Crown  was  not  possessed  of 
the  soil  of  Lough  Neagii.  That  was  not  decided,  because  the  facts 
were  not  before  the  Court,  and  a  new  trial  was  ordered.  "All  that 
was  decided  was  that  a  mere  general  grant  by  the  Crown  of  all  the 
lough  called  Lough  Neagh  and  Toone,  together  witli  tlie  lisliings  and 
soil  thereof,"  without  proof  of  a  sufticient  possession  of  the  fishing 
of  the  entire  lough,  would  not  suffice  to  establish  the  title  tliereto, 
and  when  there  is  no  evidence  of  acts  of  possession  by  the  grantee 
at  the  particular  part  of  the  lake  which  is  tin;  place  in  dispute,  can 
have  no  eti'ect. 

There  is  no  priind  facie  presumption  that  the  Crow  n  is  the  owner 
of  the  soil  of  inland  lakes  in  the  same  manner  that  it  is  supposed  in 
law  to  be  owner  of  the  foreshore  ;  because  the  legal  fiction  of  the 
Crown's  title  to  foreshore  was  not  invented  till  the  time  of  Llizabeth, 
and  was  at  first  based  upon  the  right  which  the  Crown  was  held  to 
have  in  the  sea  and  its  bed  when  afi'ccti'd  by  the  tidal  influence ;  but 
afterwards  the  foreshore  was  claimed  as  being  '"part  of  the  waste 
dominions  of  the  Crown  not  granted  out."  Nevertheless,  the  Crown 
must  in  the  origin  of  things  iiavc  been  tiie  owner  of  the  soil  and 
fisliery  of  all  lakes,  large  and  small,  and  it  nuiy  well  have  been  that 
it  had  never  granted  out  the  soil  of  Lough  Neagh  or  any  portion  of 
it,  which  would  account  for  there  having  been  no  history  of  the 
Crown's  title.  It  is  a  question  of  fact  in  every  case  whether  or  not 
the  Crown  in  granting  out  the  fisheries  in  lakes  has  conveyed  the 
soil  or  not.  In  the  case  of  Lough  Erne  the  soil  was  not  conveyed, 
but    only   certain    rights  of  common    of   fishery.     In  the  cases  of 
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Wiiidermoi'e,  UUeswater,  Hornsea  Mere,  Bassenthwaito  Lako, 
Derwentwater,  Bi'econ  Mere,  Alresford  Pond  (k),  and  numerous 
other  lakes,  small  and  large,  fisheries  exist  which  are  clearly  trace- 
ahle  to  grants  b_y  the  Crown,  and  the  soil  goes  with  tlie  fisheries  (I). 
That  there  is  no  public  right  of  fishing  in  lakes  which  are  navigable 
is  clearly  settled  (m).  The  presumption  that  the  riparian  owners  on 
the  sides  of  lakes  have  the  fishing  to  the  middle  of  the  lake  can 
hardl)'  be  said,  after  the  decision  of  lirititoir  v.  Cormican,  to  exist. 
When  we  find  a  riparian  owner  proving  tlie  exercise  of  the  right  of 
fishery  in  a  lake,  such  right  is  more  probably  referable  to  a  grant 
from  the  owner  of  the  lake  of  a  right  of  common  of  fishery,  as  in 
Bloom  field  v.  Johnston  ;  for  it  is  improbable  to  the  last  degree  that 
the  owner  of  a  lake,  who  was  also  owner  of  the  riparian  land,  would 
have  intended  to  grant  the  soil  to  the  mid-stream  and  to  create  a  very 
inconvenient  fishery  in  his  lake  ;  but  he  might,  and  probably  often 
did,  grant  the  riparian  land,  together  with  a  right  to  fish  in  the  lake 
in  common  with  him  (n).  The  presumption  of  a  grant  of  such  a  right 
upon  evidence  of  user  would  be  natural  and  reasonable. 

(/.•)  n.  V.  Alresford,  (1786)  1  T.  R.  358. 

{/)  In  Wittlesea  Jlere  tlie  riglits  of  fishing  were  lield  in  common.  The  abbot  of  Kiimsey 
held  a  I'ight  of  fisliinj;  with  thi-ue  boats,  the  abbot  of  Tlioiiiey  witli  two  and  a  lialf,  the 
alibotof  Peterborough  witli  two,  and  the  Karl  of  Cornwall  with  three  and  a  half,  the  soil 
]irobably  remaining  in  the  Crown  (Hundred  Rolls,  II.  (i4(5). 

(m)  BloomfieU  v.  Johnston,  (1868)  8  Ir.  L.  R.  C.  L.  68  ;  Penj  v.  Thornton,  (1888)  2-3 
L.  R.  Ir.  402. 

(«)  There  are  several  instances  of  grants  by  the  lord  of  the  barony  of  Kendal  of  rights 
to  fish  with  boats  and  nets  in  Lake  Windermere. 


CHAPTER    XVI. 
Of  Fisheries  in  Canals  and  Artificial  Watercourses. 

In  canals  and  artificial  watercourses  the  right  of  fisherj'  is,  of 
course,  prima  facie  incident  to  tlie  ownersliip  of  the  soil,  and  it  is 
competent  for  canal  companies  to  let  their  rights  of  fishery  (where 
they  have  them")  if  they  see  fit  («). 

In  canals  the  rights  of  fishei-y  are  generally  reserved  to  the  owners 
of  the  soil  through  which  the  course  is  to  be  made  by  the  Acts  of 
Parliament  which  authorise  the  making  of  the  canal  or  in  the 
conveyance  of  the  land  required  for  tlie  canal.  In  rivers  which  are 
turned  into  canals  the  resei^vation  is  usually  found  in  the  Acts,  and 
the  question  of  the  ownership  of  the  fishery  will  depend  upon  the 
construction  of  the  jiarticular  Act  and  the  evidence  leading  up  to 
such  construction  (b). 

When  a  river  has  been  made  navigable,  and  the  Act  of  Parliament 
empowering  the  work  is  silent  as  to  the  rights  of  fishery,  the  Act 
does  not  affect  the  ownership  of  the  soil  or  the  fishery.  These  rights 
remain  as  they  existed  before  the  Act  {<■). 

Where  cuts  have  been  made  to  shorten  the  bends  of  a  river  the 
right  of  fishery  will,  unless  there  is  some  special  provision  to  the 
contrary,  be  vested  in  the  owner  of  the  soil  througli  wliich  the  cut 
has  been  made. 

There  is  no  right  in  the  public  to  fish  iu  canalised  rivers  on  the 
ground  that  they  are  navigable,  the  public  right  being  strictly  limited 
to  waters  subject  to  the  influence  of  the  tide  (d). 

(a)  \Vool17cl1,  i>.  t)5  ;  Goulsoii  &  t'orbes,  pp.  280,  373. 

(6)  Grand  Union  Canal  v.  Ashby,  (1861)  6  H.  &  N.  394  ;  Snapc  v.  Dohbs,  (1823)  8 
Moo.  23  ;  1  Biugh.  202  ;  Puteisoii,  p.  66. 

(o\  Hargreaves  v.  DiiMiun.x,  (1875)  L.  R.  10  l^.  1!.  ."iSa. 

(rf)  Hargreavcs  v.  DiMams,  (1875)  L.  K.  10  IJ.  B.  582  11  L.  .1.  .M.  ('.  78  ;  32  L.  T. 
600  ;  Mmset  v.  Burch,  (1S76)  35  L.  T.  X.  S.  486. 


CHAi'TEll     XVII. 

Of  Fishery  ix  Relation  to  Navigation. 

Private  riglits  of  fisheiy  and  the  public  right  of  navigation 
co-exist  in  the  tidal  and  in  some  non-tidal  waters  and  in  lakes. 
They  are  whoUj'  distinct  from  and  have  no  relation  to  one  another. 
One  is  a  right  of  property,  the  other  is  the  right  of  navigation.  The 
right  of  navigation  is  simply  a  right  of  way  {a).  The  public  right 
of  navigation  is  paramount  to  the  right  of  fisheiy  with  certain 
qualifications.  It  must  be  exercised  with  due  regard  for  the  rights 
of  riparian  proprietors  and  owners  of  fisheries  (/>).  Tlie  right  of 
navigation,  while  paramount,  is  not  exclusive,  and  cannot  be  exercised 
to  the  unnecessary  or  wanton  destruction  of  private  rights  or 
property  when  both  can  be  freely  and  fairly  enjoyed  (r).  In  an 
anonymous  case  in  1808,  when  a  sliip  was  moored  to  a  rock  lying 
within  the  plaintiff's  fishery,  where  she  delivered  her  cargo,  and  by 
so  doing  prevented  the  plaintiff  from  taking  as  many  fish  as  he 
otherwise  would  have  done.  Wood,  B.,  said  :  "A  navigable  river  is 
a  public  highway,  and  all  persons  have  a  right  to  come  there  in 
ships  and  to  unload,  moor,  and  stay  there  as  long  as  they  please. 
Nevertheless,  if  thej'  abuse  that  right  so  as  to  work  a  private  injury, 
they  ai'e  liable  to  an  action.  The  question  therefore  will  be  whether 
the  defendant  has  abused  his  right.  The  privilege  of  the  jilaintiff 
must  be  subservient  to  the  right  of  the  public.  ,  .  .  The  defendant 
had  aright  to  moor  and  remain  where  his  ship  lay,  as  long  as  con- 
venience requu'ed ;  yet  if  he  acted  wantonly  and  maliciously,  for 
the  purpose  of  injuring  the  fishery,  the  plaintitf  is  entitled  to  a 
verdict,  but  not  otherwise  "  (</). 

In  the  case  of  The  Mayor  of  Colchester  v.  Brooke  (c),  the  master 
of  a  vessel  navigating  the  river  towards  Colchester,  missed  the  tide 
at  a  place  called  "  The  Hound,"  where  there  was  an  oyster  bed 
belonging  to  the  coi-poration,  the  owners  of  the  fishery  in  the  river. 


(a)  Orr-Emntj  v.  t'olguhoun,  (1877)  "2  App.  Cas.  839. 
(6)  Gould  on  Waters,  sects.  87,  88,  89. 

(c)  Post  V.  Munn,  1  South.  (N.  Y.)  61  ;  limiM  on  Waters,  sect. 

(d)  Anon.,  (1808)  I  Campb.  517,  ii. 

(e)  (1845)  7  Q.  B.  339. 
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The  vessel  grounded  on  the  oysters,  doing  damage.  For  this  he 
WHS  hehl  not  to  l)e  responsible,  but  it  appeared  that  instead  of 
properly  mooring  his  vessel,  so  that  she  did  not  swing  round,  he 
let  her  lie  to  an  anchor  and  she  did  swing  round  and  grounded  on 
the  oysters,  doing  damage  which  with  better  care  might  have  been 
avoided  ;  for  this  he  was  held  responsible  on  the  ground  that  he 
tdok  no  reasonable  precaution  to  prevent  unnecessary  injury  (/). 

In  the  case  of  The  Octavia  Stella  (7),  in  1867,  a  ship  in  charge  of 
a  compulsory  pilot  was  at  high  water  brouglit  into  and  anchored  by 
tile  ])ilot  in  a  river  in  which  there  were  oyster  beds,  the  existence  of 
which  was  known  to  the  pilcit.  The  |)lnc('  wliere  she  was  anchored 
was  not  tiie  usual  and  custuniary  place  tor  vessels  of  her  size  and 
drauglit  to  anchor  in.  At  low  water  she  grounded  and  thereby  did 
damage  to  an  oyster  l)e(l.  ( )n  notice  of  the  existence  of  the  oyster 
bed  being  given  to  the  master,  he  took  all  reasonable  means  to 
remove  his  sliip  as  speedily  as  possible.  The  pilot  was  held  liable 
on  the  ground  of  negligence,  but  the  ship  was  not  liable,  because  the 
master's  duty  on  receiving  notice  of  the  existence  of  the  oyster  bed 
was  to  take  all  reasonal)le  measures — not  extraordinary  measures — 
to  remove  his  ship,  and  this  he  had  done(/0. 

With  regard  to  the  general  right  of  navigation,  liord  Hannen 
said:  "The  rights  of  all  vessels  are  not  co-extensive.  It  may  be 
reasonable  and  right  that  a  snniU  vessel  siiould  go  up  to  the  farthest 
point  she  can  reach  in  order  to  give  the  public  the  benefit  of  tlie 
public  way.  But  the  same  right  does  not  exist  in  the  case  of  a 
large  vessel,  and  she  is  not  entitled  under  extraordinary  circum- 
stances to  try  to  get  to  a  place  where  large  vessels  are  not  accustomed 
to  go,  and  where  there  is  no  accommodation  for  loading  or  unloading 
them.  Now  if  the  C)c/ar/((,S7t'//rt  had  been  a  suitable  vessel  for  navigating 
these  upper  and  shallow  waters,  and  in  the  course  of  her  navigation 
it  had  become  necessary  to  take  the  ground,  that  would  not  in  itself 
be  negligence  which  would  have  made  the  person  allowing  the  vessel 
to  ground  liable.  lie  would  be  entitled  to  say,  '  I  was  only  using 
this  passage  in  tlie  ordinary  way  with  prudence,  and  so  as  not  to 
injure  anybody  else  except  in  so  far  as  that  might  be  the  necessary 
consequence  of  my  only  doing  what  I  had  a  rigjit  to  do.'  " 

On  IGth  December,  1896,  a  similar  question  was  decided  in  the 
case  of  Addison  v.  Ilii^xi't)  (i)  before  Kennedy,  •!.  A  barge  was 
anchored  on  an  oyster  bed  in  the  river  Crouch,  at  Burnham,  in 
Kssex.     The  master,  on  being  warned  that  he  was  doing  damage  to 

{/)  Afayor  of  Colchester  v.  Brooke,  (1845)  7  Q.  B.  339. 
(g)  (1887)  C  Asp.  M.  C.  182  ;  57  L.  T.  632. 
(h)  See  also  Att.-Gcn.  v.  U'righl,  [1897]  2  Q.  li.  318. 
(i)  Not  report  Oil. 
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the  oysters,  refused  to  remove  his  vessel  and  remained  tliere  doing 
damage.     'I'he  owner  was  held  responsible. 

In  the  case  ot  The  Swift  (A),  a  foreign  vessel  was  navigating  over 
the  oyster  grounds  at  Wliitstable,  and  before  she  grounded  on  them 
was  warned  by  the  watchmen  to  keep  off  the  grounds,  but  disregarded 
the  warning  and  grounded,  doing  damage  to  the  oysters.  She  was 
held  to  have  been  improperly  navigated  and  made  liable  for  tlie 
damage  done,  following  the  jirineiple  laiil  down  in  the  Colchester 
case  and  The  Ovtavia  Stella. 

The  law  in  .-\merica  is  stated  by  (xould  on  Waters,  sect.  87,  as 
follows  :  ■'  The  master  of  a  vessel  is  not  required  to  shorten  sail, 
or  yield  the  channel  to  a  fishing  net,  but  may  lawfully  prosecute 
his  voyage,  or  approach  the  shore  at  any  point,  without  regard  to 
seines  or  nets  drawn  across  the  wMy(/).  U,  under  the  pretence  of 
exercising  the  right  of  navigation,  he  turns  out  of  his  course  to  run 
upon  a  net,  or  lies  in  wait  until  it  is  spread,  and  then  crowds  sail 
to  reach  it;  or,  if  he  unnecessarily  anchors  on  a  fishing  ground,  or 
loiters  about  it  to  prevent  its  use  as  such,  or  does  not  change  his 
course  when  he  can  do  so  without  prejudice  to  the  reasonable 
prosecution  of  his  voyage,  and  has  warning  that  he  is  a^jproaching 
the  net,  he  is  answerahle  in  damages,  hecause  the  right  of  naviga- 
tion, though  superior,  does  not  take  away  the  right  of  fishery,  and 
cannot  be  so  abused  as  to  excuse  wantonness  or  malice  "  {in). 

On  the  other  hand,  user  of  a  fishery  may  amount  to  a  nuisance 
t(i  the  right  of  navigation  as  if  unreasonahly  large  masses  of  oysters 
be  planted  or  deposited  in  the  bed  of  a  navigable  river  they  are  a 
nuisance  so  far  as  they  obstruct  the  navigation  (/().  So  also  the 
building  of  weirs  or  inhancing  of  old  weirs  whereby  the  navigation 
of  vessels  is  obstructed  {(>). 

The  result  of  the  authorities  appears  to  be  that  both  these  rights 
of  fishery  and  navigation,  where  they  confiict,  must  be  used 
reasonably  and  with  due  care  not  to  wantonly  or  negligently  pre- 
judice the  riglit  of  navigation  or  injure  the  owner  of  the  fishery. 
What  amounts  to  punishable  negligence  by  the  person  exercising 


(k)  The  Hwift,  [1901]  V.  168. 

(0  ^1)10)1.,  (1808)  1  Camp.  517,  ii.  ;  Mmjur  of  CoMicsUr  v.  ISrovke,  (lS4f)i  7  (,i.  B. 
339  ;  Post  V.  Miinn,  1  South.  (N.  Y.)  61  ;  Jones  v.  Kcdhi'j,  1  Jones  (K.  C.)  '299  ;  Davis 
V.  Jenkins,  5  South.  (N.  Y.)  290  ;  Cobb  v.  Bennett,  (1874)  75  Peiin.  St.  326  ;  Muulton  v. 
Liblicij,  (1854)  37  ilaine,  472  ;  Flanayou  v.  I'!,ila,Miilun,  (186-2)  42  Pemi.  St.  219,  228  ; 
Mason  v.  Mansfield,  (1835)  4  Craiich.  C.  C.  580  ;  The  Cit]>  of  Baltimore,  (1872)  5  Ben. 
474  ;  Commonwealth  v.  Chapin,  5  Pick.  199. 

()/i)  Post  V.  Munn,  1  South.  (N.  Y.)  61,  62  ;  Cot,h  v.  BeirnctI,  (1874)  75  P.iiii.  St.  326  ; 
Jones  V.  Keeling,  1  .Tones  (N.  C.)  299. 

(ii)  Maiinr  of  Colchester  V.  Hrnoke,  (1845)  7  Q.  B.  339. 

(o)  H;ile,  De  Portibu!!  Mari.s,  85  ;  WoolryiOi,  p.  222. 
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the  rif^ht  of  luivigrttiDii  on  the  one  hand,  ami  what  amounts  to 
unnecessary  or  unreasonable  obstruction  to  that  right  on  the  other 
hand,  must  always  depend  uiH)n  the  i'acts  ot  the  case. 

The  navigation  of  vessels  when  in  the  vicinity  of  fishing-boats  is 
regulated  by  the  Collision  Regulations  of  1897,  made  by  Order  in 
Council  in  accordance  with  the  provisions  of  sect.  418  of  the 
Merchant  Shipping  Act,  1894.  It  is  provided  by  the  2Gth  article 
of  these  regulations  that  sailing  vessels  under  weigh  are  to  keep  out 
of  the  way  of  sailing  vessels  or  boats  fishing  with  nets  or  lines  or 
trawls,  but  the  rule  does  not  give  fishing-boats  the  right  of  obstruct- 
ing a  fi\ir  way.  By  the  20th  article  steam  vessels  have  to  keep  out 
of  the  way  of  all  sailing  vessels  whether  fishing  or  not  ( p) . 

(;/)  For  furthoi'  inl'oiniatioii,  see  "Tlie  UuK's  ot  the  Koad  at  Sea,"  3rd  edition. 


CHAPTER    XVIII. 

Of  FisiiixiJ-i'ATHS. 

Thf.  owner  of  a  fishery  lias  not  of  necessity  a  rigbt  to  land  nets 
or  walk  upon  the  bank  of  the  river  for  the  purpose  of  fishing  with- 
out the  assent  of  the  owner  of  the  freehold  («).  In  cases  of  grants 
of  tisheries  and  of  grants  of  land  adjoining  fisheries  it  will  be  a 
question  of  construction  whether  the  right  to  use  the  banks  for  a 
tishing-path  has  been  actually  or  impliedly  granted  or  actually  or 
impliedly  reserved.  In  cases  of  claims  bj'  prescription  it  will 
depend  upon  the  evidence  of  user  (b). 

If  the  fishery  in  respect  of  which  the  path  is  claimed  is  a  fishery 
with  the  soil,  the  right  of  fishing-paths  may  be  presciibed  for  as 
appurtenant ;  but  if  the  fishery  is  an  incorporeal  fishery  there 
appears  to  be  difficult}'  in  so  prescribing.  In  a  recent  case  of 
Tlunhurij  v.  Jrnkins,  respecting  a  fishery  in  the  river  Wye  (e),  Mr. 
Justice  Buckley  found  for  a  fishing-path  as  appurtenant  because  he 
thought  that  the  soil  went  with  the  fishery  ;  but  assuming  he  was 
wrong  on  that  ])oint,  and  the  fishery  was  incorporeal,  he  thought 
that  on  the  construction  he  put  on  a  somewhat  obscurely  worded 
passage  in  Coke  upon  Littleton  (</),  the  case  appeared  to  come 
within  the  exception  to  that  authority  that  an  incorporeal  heredita- 
ment could  not  be  appurtenant  to  another  incorporeal  hereditament, 
because  the  right  of  way  for  the  purpose  of  fishing  itself  so  agreed 
in  nature  and  quality  as  to  be  capable  of  union  witliout  incongruity. 
The  evidence  of  user  of  the  path  was  strong. 

"Where  a  right  of  way  for  the  purpose  of  fishing  has  existed  over 
land  afterwards  inclosed  under  the  power  of  an  Inclosure  Act,  it 
would  seem  that  it  will  be  held  to  have  been  extinguished  by  the 
operation  of  the  Inclosure  Act,  unless  the  way  is  set  out  in  the 
award  of  the  commissioners  (e). 

(a)  Woolrych  on  Watei-s,  pp.  163,  167  ;  Ipswich  v.  Brown,  (1581)  Savil.  11. 

(6)  Gray  v.  Boml,  (1821)  2  B.  k  B.  667  ;  5  Moore,  527  ;  Paterson,  Fislieiy  Laws,  p.  30  : 
B.  V.  Ellis,  (1813)  1  M.  &  S.  665  ;  BlumMl  v.  Callaril/,  (1821;  5  B.  k' AU.  268,  ih-i- 
Holroyd,  J.  ;  Gould  on  Waters,  sect.  100  ;  Shutlleworth  v.  if  Flcmiitt/,  (1865)  19  C.  li. 
N.  S.  687.     See  also  Lcwl-iwr  and  Ford,  (lo86)  Goilb.  114,  per  Ashurst,  J. 

(c)  [1901]  2  Ch.  401. 

(d)  Co.  Litt.  121  1>,  122  a. 

(e)  Ecroyd  v.  CouUhard,  [1S97]  2  Cli.  at  p.  572. 
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In  tidal  waters  fishermen  may  go  upon  the  foi'eshore  to  fish  uud 
may  draw  their  nets  upon  tlie  heach  ahove  ordinary  hif^h  water 
mark ;  hut  in  the  ahsence  of  prescription  or  grant  may  not  fix 
stakes  to  dry  nets  or  do  any  act  upon  land  above  the  ordinary  high 
water  inark(/'). 

The  public  have  no  right  to  go  upon  the  banks  of  rivers  which 
are  private  property  to  fish,  alth(HiLrh  they  may  have  the  right  to 
fish  in  the  river  (7).  If  the  public  have  gone  upon  the  banks  this 
has  been  by  sufferance  of  the  landowner,  not  by  virtue  of  any 
riglit,  and  there  would  seem  to  bo  no  length  of  time  by  wliich  the 
public  could  acquire  this  right.  At  any  time  the  landowner  may 
forbid  it  and  proceed  against  the  persons  as  trespassers  (/()•  They 
may  have  the  right  of  way  to  pass  and  repass,  but  not  for  the  purpose 
of  fishing  (1). 

In  the  counties  of  Devon,  Somerset,  and  Cornwall,  by  statute 
1  James  I.  c.  23,  herring,  pilchard,  and  seine  fishers  have  the 
right  to  land  and  go  upon  the  lands  adjoining  the  coasts  to  direct  the 
operations  of  fishing  and  niaunge  the  nets  and  seines. 

In  letting  lands  adjoining  a  fishery  care  must  be  taken  to  reserve 
a  right  of  path  for  the  purpose  of  fishing  and  preserving  the  fishery, 
for  if  there  be  no  such  reservation  the  owner  of  the  fishery  will  have 
no  right  to  go  upon  the  land  (A). 

(/)  Gray  v.  Bo-iid,  (182t)  2  B.  k  B.  667  ;  5  Moore,  527  ;  munddl  v.  VaUerall,  (1821) 
5  B.  &  Aid.  268  ;  'Woolrych,  )).  163,  164,  167.  As  to  honing  fishing  sec  11  Geo.  III. 
0.  31,  post.  p.  97. 

(g)  Y.  B.  Trin.  ]r,  Edw.  IV.  I'.  29,  \<].  7  ;  Hall  v.  /Irrbcr/,  (178P)  3  T.  K.  253. 

(/t)  Okc's  Fishery  Laws,  p.  6. 

(t)  See  Harrison  v.  I)ii!:e  vf  JiiUlaiiil,  [1893]  1  Q.  B.  142. 

(k)  Patersou's  Fishery  Laws,  p.  67  ;  Davics  v.  Jones,  (1902)  18  T.  L.  R.  367  :  Oke's 
name  Laws,  p.  118. 
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Of  the  Public  Right  of  Fishery  and  its  Limits. 

All  Britisli  subjects  have  tlie  right  to  fish  in  the  high  seas  outside 
the  territorial  limits  of  a  country  for  all  kinds  of  fish,  in  common 
with  the  rest  of  the  world,  unless  their  right  has  been  restricted  by 
statute  (a),  or  by  convention  or  treaty  with  foi-eign  states.  When 
disputes  arise  between  fishermen  as  to  the  mode  of  fishing  in  the 
high  seas,  they  are,  if  the  locality  is  not  the  subject  of  legislation  or 
treaty,  regulated  by  the  custom  which  is  in  vogue  at  the  place  of  the 
dispute  (/*).  Such  custom,  to  be  binding,  must  be  cleai-ly  understood 
by  all  those  who  frequent  the  locality  in  question  (e).  There  are 
at  present  conventions  in  force  with  regard  to  the  North  Sea((Z), 
the  English  Channel  (e),  Newfoundland  ( /'),  the  North  Pacific  seal 
fisheries  (</),  and  Greenland  seal  fisheries  (h). 

In  tidal  waters,  estuaries,  and  arms  of  the  sea  below  the  high 
water  mark  of  ordinary  tides  situate  within  the  limit  of  the  kingdom, 
as  fixed  by  the  Territorial  Waters  Jurisdiction  Act,  1878,  the  pubhc, 
as  subjects  of  the  realm,  have  the  right  to  fish  to  the  exclusion  of  the 
subjects  of  all  foreign  powers,  except  in  such  parts  of  those  tidal 
waters  as  have  been  legally  appropriated  as  private  fisheries.  In 
such  parts,  so  legally  appropi-iated  and  granted  to  a  subject,  no 
public  right  exists,  or  can  exist,  or  can  be  acquired  by  the  public  by 
user,  however  long  existing ;  and  such  parts  being  put  in  defence  as 
against  the  public  are  in  the  same  condition  as  regards  any  public 
right  of  fishing  as  the  non-tidal  waters. 

((/ )  British  subjects  may  be  forbidden  to  trawl  within  thirteen  miles  of  the  coast  of  Scot- 
laud  :  Sua  fisheries  Regulation  (Scotland)  Act,  1895,  s.  10  ;  Feimings  v.  Lord  Grenvilk, 
(180S)  1  Taunt.  241. 

(/()  See  Paterson's  Fishery  Laws,  pp.  6  ct  sfq.  ;  Aberdeen  Arclic  Co.  v.  Sutler,  (1862)  4 
Macii.  App.  Cas.  355  ;  Pennings  v.  Lord  Greiivillc,  (1808)  1  Taunt.  241  ;  9  R.  K.  760  ; 
roumj  V.  Hichcas,  (1844)  6  Q.  15.  606  ;  D.  &  M.  592  ;  LiUledalc  v.  ScaUh,  (1788)  1 
Taunt.  243  a  ;  9  R.  R.  762  ;  Hogarth  v.  Jackson,  (1827)  M.  &  M.  58  ;  Skinner  v. 
Chapman,  (1827)  M.  &  M.  59,  ». 

((•)  Abm'deen  Arctic  Co.  v.  Sutler,  ubi  supra. 

{d)  Sea  Fisheries  Acts,  1883,  1891,  1893. 

(«)  Sea  Fisheries  Acts,  1843,  1868,  1883. 

(/)  Treaty  otWashiujjton  Act,  1872. 

(3)  Behring  Sea  Award  Act,  1894  ;  Seal  Fisheries  (North  Pacific)  Act,  1895. 

(h)  Seal  Fisheries  Act,  1875. 
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The  public  right  of  fishing  in  tidal  waters  has  been  regulated  and 
limited  in  many  particulars  by  statute  witli  regard  to  the  methods 
of"  capture  of  fisli,  th(!  seasons  of  fishing,  the  use  of  particular 
engines,  &c.,  as  will  appear  later. 

As  incident  to  the  right  of  public  fishery  in  tidal  waters  there 
exists  the  right  of  fishing  over  the  foreshore  when  it  is  not  within  the 
limits  of  a  several  fishery,  and  of  laying  lines,  drawing  nets  (not 
being  of  the  nature  of  fixed  engines)  over  it,  and  presunuibly 
(if  (h'rtwing  nets  on  tlie  beach  above  ordinary  high  water  mark 
ill  the  act  of  fishing.  It  does  not  extend  to  the  right  of  fixing  stakes 
or  fixed  engines  on  the  foreshore  nor  of  drawing  sp  boats  above 
high  water  mark  (except  in  case  of  peril  and  necessity),  and  leaving 
tliem  tliere  for  future  use(0-  Such  rights  would  be  inconsistent 
with  the  right  of  private  property.  They  may,  however,  be  gained 
by  i'ust(im  by  fishermen  of  a  particular  locality  (I;).  It  has  been 
lield  tliat  where  there  exists  no  several  fishery,  primd  facie  every 
subject  may  take  shell-fish  found  upon  the  foreshore  in  the  posses- 
sion of  a  subject;  but,  srinldc,  there  is  no  sucli  right  to  take  fish 
shells  {I).  This  case  is  not  clearly  reported,  and  is  of  doubtful 
authority.  There  is  considerable  doulit  as  to  whether  mussels, 
wliich  have  been  held  in  Scot]iind  to  he  partca  soli  {m),  are  or  are 
not  subject  to  the  right  of  public  fishery.  It  is  also  questionable 
whether  cockles,  which  can  only  be  taken  by  digging  in  the  soil,  are 
within  the  definition  of  fish  which  the  public  have  the  right  to  take 
from  foreshore  in  the  possession  of  a  subject. 

The  public  right  of  fishing  must  be  exercised  reasonably,  and  in 
accordance  with  the  law  and  the  provisions  of  the  statutes  with 
respect  to  it.  A  person  duly  licensed  to  fish  in  the  upper  waters  of 
a  tidal  river  may  nuiintain  an  action  against  a  person  who,  by 
unlawfully  fishing  in  the  lower  waters  of  the  river  within  limits  pro- 
hibiti'd  by  statute,  had  caused  damage  to  him  in  the  exercise  of  his 
right  to  fish  («). 

In  the  case  of  The  Tniro  Corporation  v.  liuirc  (o),  Mr.  Justice 
"Wills  held  that  i)r<>of  of  an  innnemorial  practice  by  oyster  fishermen 
to  lay  oysters  down,  to  cleanse  and  get  rid  of  impurities  contained 
in    them,    on    ])art  of   the    foreshore    and    bed   of    the  river    Fal, 

(i)  JFard  v.  Crcswell,  (1741)  Willes,  265  ;  llcliestcr  v.  Raishlcigh,  (1889)  ;  61  L.  T. 
N.  S.  477  :  AlLGcn.  v.  IVriyht,  [1S97]  2  Q.  B.  318. 

(/•)  Y.  B.  13  Hen.  VIII.  l.")  1> ;  8  E.lw.  IV.  pi.  30  ;  Hale  de  Tort.  )>.  86  ;  V.  B. 
1.1  Eilw.  IV.  1.  29,  pi.  7  ;  J'atlicict-  v.  Knight,  (1852)  7  Ex.  S61  ;  BlumMl  v.  CalteraU, 
(1821)  5  B.  &  Aid.  268  ;  24  K.  K.  3.'i3.     See  also  Ailon  v.  Skji/tcii,  (1876)  1  App.  C.is.  456. 

(/)  JJayolt  V.  Oi;;  (1801)  2  B.  &  P.  472. 

(»()  Diu-hcss  of  Sutherliniil  v.  Watson,  (1868)  6  Ct.  of  Sess.  Cas.s.,  3rd  Ser.  199. 

(jt)    Whclan  v.  Ueusmi,  (1871)  Ir.  K.  6  C.  L.  283. 

(o)  [19011  2  Q.  B.  870  ;  [190-'l  2  K.  B.  709. 
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limy  be  justified  as  against  the  owner  of  tlie  foreshore  and  bed  as 
being  incidental  to  the  enjoyment  of  the  public  right  of  oyster  fishing 
both  by  custom  and  by  common  law  ;  but  it  was  held  on  appeal  that 
fishermen  have  no  right  to  appropriate  a  portion  of  a  foreshore  for 
tlie  storage  of  oysters  to  the  exclusion  of  the  rest  of  the  public,  and 
have  no  property  in  the  oysters  so  deposited. 

In  the  counties  of  Somerset,  Devon,  and  Cornwall  seine  fishers 
have  the  right  to  go  upon  private  land  to  view  the  fish  and  dii-ect 
the  operations  of  the  seine  boats,  &c.,  by  a  statute  1  James  I.  c.  23, 
and  persons  employed  in  white  herring  fisheries  may  land  their 
stores,  nets,  fish,  &c.,  on  any  waste  or  uncultivated  ground  within 
one  hundred  yards  of  the  Iiighest  high  water  mark  (p). 

The  limit  seawards  of  the  public  right  exclusive  of  subjects  of 
foreign  states  is  the  limit  of  the  kingdom  as  fixed  by  the  Territorial 
Watei's  .Jurisdiction  Act,  1878  ;  the  limit  landwards,  where  the  public 
right  ends  and  the  private  right  of  owners  of  non-tidal  fisheries  com- 
mences, has  given  rise  to  much  discussion.  In  non-tidal  waters,  viz., 
in  rivers  and  lakes,  ponds,  canals,  and  artificial  watercourses,  the 
public  have  not,  and  cannot  acquire  by  any  means,  a  right  to  fish  as 
members  of  the  public.  The  right  of  the  public  depends  wholly 
upon  the  existence  of  tidal  influence  at  the  spot  in  question. 
Notwithstanding  that  the  river  or  water  may  have  been  navigable 
and  navigated  from  time  immemorial,  if  it  is  not  also  tidal  there 
can  be  no  right  in  the  public  to  fish,  not  even  when  it  is  proved 
that  they  have  so  fished  from  a  period  beyond  the  time  of  living 
memory  (q). 

There  was  formerly  an  erroneous  impression  tliat  where  a  river 
was  a  public  navigable  river,  although  not  tidal,  the  public  had 
a  priind  facie  right  to  fish.  It  was,  in  fact,  contended  that  the 
navigability  of  the  I'iver  imparted  the  public  right,  and  that  it  was 
not  necessary  that  the  river  should  be  also  tidal  (/•).  In  one  case, 
the  claim  of  the  public  to  fish  was  made  as  to  the  river  Itchen,  a 
non-tidal  river  made  navigable  by  means  of  a  canal  system  (s).  The 
point  has  been  definitely  decided,  and  is  summed  up  by  Grove,  B., 
and  Huddleston,  B.,  thus  :   "  The  distinction  is  clear  upon  the  whole 

(p)  Stat.  11  Geo.  III.  c.  31  (1771). 

{q)  Murphy  v.  Ryan,  (1868)  Jr.  R.  2  C.  L.  113  ;  Margreaves  v.  Diddams,  (1875)  L.  R. 
10  Q.  IJ.  582  ;  Mussctt  v.  Hirch,  (1876)  35  L.  T.  N.  S.  486;  Hudson,  v.  McRae,  (1863)  4 
1!.  &  S.  585  ;  Pearce  v.  Scoklicr,  (1882)  9  Q.  15.  D.  162  ;  Hiinlh  v.  Andrews,  [ISIU]  2  Ch. 
678  ;  Bl&unt  v.  Laijard,  Ibid.  ;  Ncill  v.  Duke  of  Devonshire,  (1882)  8  A.  C.  135  ;  O'Ncil 
V.  M'Erlainc,  (1864)  16  Ir.  Ch.  R.  280  ;  Jte(/.  v.  Burrow,  (1870)  34  J.  P.  53  ;  Pcry  v. 
rhorntmi,  (1888)  23  L.  R.  Ir.  402  ;  Blower  v.  Ellis,  (1886)  50  J.  P.  32(; ;  ilickelthwait 
V.  Vincent,  (1892)  67  L.  T.  225. 

()■)  Smith  V.  Andreus,  [1891]  2  Ch.  at  p.  696,  per  North,  .f. 

(s)  Hanjrcai-CK  v.  Diddams,  (1875)  L.  R.  10  Q.  H.  582. 
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current  of  aiitlioiitios  in  this  ooniitry  unci  in  Ireliind  tlmt  wlu-n  a 
river  is  navigable  (ind  tidiil  the  pubUc  have  a  rijiiit  to  fish  there  as 
well  as  to  navigate  it ;  but  that  when  it  is  na\'igable  but  not  tidal,  no 
such  right  exists  "  (t). 

It  is  therefore  now  settled  law  tliat  the  right  of  the  public  to  hsh 
depends  upon  the  water  being  tidal  and  not  comprised  witliin  the 
limits  of  any  several  fishery.  This  is  founded  on  the  theor}'  that 
t])e  soil  of  the  sea  and  tidal  water  up  to  the  flow  of  the  ordinary 
tides,  as  settled  by  the  case  of  Att.-Gfu.  v.  Cliambem  (it),  is  prima 
facie  vested  in  tlic  Crown,  and  the  right  of  the  public  is  co-extensive 
with  and  depends  upon  the  limit  of  the  prima  facie  right  of  the 
Crown  to  the  soil  covered  by  the  tidal  water  (.c). 

A  difficulty,  however,  lias  arisen  as  to  the  meaning  of  the 
expression  "  as  far  as  the  sea  flows  and  reflows,"  viz.,  as  to  whether 
this  means  the  vertical  rise  and  fall  of  water  as  afl'ected  by  the  tidal 
influence  at  the  spot  in  question,  or  whether  it  means  horizontal 
motion  of  water  flowing  backwards  and  forwards  over  the  soil  by 
force  of  the  impulse  and  withdrawal  of  the  tidal  wave  at  ordinary 
tides.     This  question  has  not  yet  been  definitely  settled. 

Lord  Hale,  De  Jure  Maius,  cajj.  iv.  p.  376,  when  treating  of  the 
King's  intei-est  in  salt  waters,  the  sea  and  its  arms  and  the  soil 
thereof,  and  of  the  right  of  fishing  there,  says : — ■ 

"  The  King's  right  of  propriety  or  ownership  in  the  sea  and 
soil  thereof  is  evidenced  princiitally  in  these  things  that  follow  : 

"  1st.  The  right  of  fishing  in  this  sea  and  the  creeks  and  arms 
thereof  is  originally  lodged  in  the  Crown,  as  the  right  of  depasturing 
is  originallv  lodged  in  the  owner  of  the  wast  whereof  he  is  lord,  or 
as  the  right  of  fishing  belongs  to  him  that  is  owner  of  a  private 
or  inland  river.  *     * 

"  But  though  the  King  is  the  owner  of  this  great  wast,  and  as  a 
consequent  ot  his  propriety  hath  the  primary  right  of  fishing  in  the 


(«)  Pcarce  v.  Scotchcr,  (1882)  9  Q.  IJ.  D.  162  ;  Munsiit  v.  lUrch,  (1876)  35  L.  T.  N.  S. 
•186  ;  Blount  v.  Lnt/ard,  [1801]  2  Ch.  089,  per  Howen,  L.,I.  ;  S)nUli  v.  Andrctcs,  Ihid., 
1>.  696;  liecce  v.  Milkr,  (18S2)  8  Q.  B.  D.  626;  Mnrplqi  v.  Ryan,  (1868)  Ir.  Rep.  2 
C.  L.  143  ;  WiUiams  v.  Wilcox,  (1833)  8  A.  &  E.  314  ;  Miks  v.  Hose,  (1814)  .5  Taunt. 
705.  As  to  o\i.stiiig  the  jurisilictioii  of  tlie  justices,  sec  Pahij  v.  Birch,  (1867)  8  H.  &  S. 
336  ;  Hcij.  v.  Slimpson,  (1863)  4  B.  &  S.  307  ;  32  L.  ,1.  M.  C.  208  ;  Ex  parte  Hiygins, 
(1843)  10  Jur.  838  ;  Hudson  v.  Macrae,  (1863)  4  B.  &  S.  585  ;  33  L.  .1.  M.  C.  65  ;  Priest 
V.  Archer,  (1887)  51  J.  P.  725  ;  Qrecnhank  v.  Sanderson,  (1884)  49  J.  P.  40  ;  Blowa-  v. 
Ellis,  (1886)  50  J.  P.  326;  Mickelthwail  v.  rinccnt,  (1892)  67  L.  T.  225  ;  Crichlon  v. 
Collery,  (1870)  19  W.  li.  107  ;  .Ishworlh  v.  liroirnc,  (I860)  10  Ir.  Cli.  I!.  421  ;  He;/,  v. 
Jllan.  (1864)  4  B.  &  S.  915  :  33  L.  .1.  M.  C.  98  ;  13  Jur.  N.  S.  796.  The  public  iiave 
no  riglit  to  fish  in  uon-tiilal  I.ikes,  notwithstanding  evidence  of  long  user :  Pcrtj  v. 
Thornton,  (1888)  23  L.  R.  Ir.  402. 

(h)  (18.59)  4  De  G.  M.  &  J.  5.5. 

(.r)  Mnleolmson  v.  O'Dea.  (1862)  10  II.  L.  Cas.  593. 
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sea  ami  tlie  creeks  and  arms  thereof;  yet  tlie  common  people  of 
England  liave  regularly  a  liberty  of  fishing  in  the  sea  or  creeks  or 
arms  tluneof,  as  a  puldick  common  piscary,  and  may  not  without 
injury  to  their  right  be  restrained  of  it,  unless  in  such  places  or 
creeks  or  navigable  rivers,  where  either  the  King  or  some  particular 
subject  luitli  gained  a  propriety  exclusive  of  that  common  liberty. 
***** 

"  2nd.  The  next  evidence  (jf  the  King's  right  and  propriety  in  the 
sea  and  the  arms  thereof  is  his  right  of  proprietj'  to — 
(i.)   The  shore  ;  and 
(ii.)   The  maritima  incrementa. 

"  (i.)  The  shore  is  that  ground  that  is  between  the  ordinary  high 
water  and  low  water  mark.  This  doth  pri nut  facie  and  of  common 
right  belong  to  the  King,  both  in  the  shore  of  the  sea  and  the  shore 
of  the  ai'ms  of  the  sea. 

"  And  herein  there  will  be  these  things  examinable — 
1st.  What  shall  be  said  the  shore,  or  littus  maris. 
'2nd.  What  shall  be  said  an  arm  or  creek  of  the  sea. 
3rd.   What  evidence  there  is  of  the  King's  propriety  thereof. 

"1.  For  the  first  of  these  it  is  certain  that  that  which  the  sea 
overflows,  either  at  high  spring  tides  or  at  extraordinary  tides,  comes 
not  as  to  this  purpose  under  the  denomination  of  'littus  maris''  ; 
and  consequently  the  King's  title  is  not  of  that  large  extent,  but 
only  to  land  that  is  usually  ovcrjiowed  at  ordinary  tides. 

"  That  therefore  I  call  the  shore,  that  is  between  the  common 
high  water  and  low  water  mark  and  no  more. 

"  2.  For  the  second,  that  is  called  an  arm  of  the  sea  where  the 
sea ,/ioics  and  reflows,  and  so  far  only  as  the  sea  so  floics  and  refiows  ; 
so  that  the  river  of  Thames  above  Kingston  and  the  river  of  Severn 
above  Tewkesbury,  i^c,  though  they  are  public  rivers,  yet  are  not 
arms  of  the  sea.  But  it  seems  that,  although  the  water  be  fresh  at 
high  water,  yet  the  denomination  of  an  arm  of  the  sea  continues,  if 
it  flow  and  refloic  as  in  Thames  above  the  bridge. 

"  3.  For  the  third  it  is  admitted  that  '  de  jure  commani  '  between 
the  high  water  and  low  water  mark  '  j)rimd  facie  '  belong  to  the  King, 
.5  Rep.  107  ;  Constable's  Case,  Dy.  326.    *     * 

"  And  as  the  shore  of  the  sea  doth  prima  facie  belong  to  the  King, 
viz.,  between  the  ordinary  high  water  and  low  water  mai'k,  so  the 
shore  of  an  arm  of  the  sea  between  the  high  water  and  low  water 
mark  belong  '  prima  facie  '  to  the  King,  though  it  may  also  belong  to  a 
subject,  as  shall  be  shown  in  the  next  chapter." 

In  these  passages  it  seems  abundantly  clear  that  Lord  Hale  uses 
the  words  "flow  and  refiow"  in  the  sense  of  rise  and  fall.     He  is 

H  2 
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setting  out  the  evidence  of  the  King's  title  to  the  sea  and  soil 
thereof,  and  he  shows  the  limit  nnd  extent  or  landward  boundary  of 
the  Crown's  riglit,  viz.,  "  the  sliore  which  is  between  ordinary  high 
water  and  low  water  mark,"  and  that  the  Crown  is  not  entitled  to 
that  wliioh  the  sea  orcrfloies  at  extraordinary  tides,  but  only  to  land 
that  is  usually  oiwrjiowed  at  ordinary  tides.  "  That  therefore  I  call 
the  shore  which  is  between  the  common  high  water  and  low  watei' 
mark  and  no  more  "  ;  and  he  cites  the  case  of  TIte  Friar  of  Tin- 
mouth,  where  the  soil  on  which  houses  had  been  built  was  claimed 
by  the  King  "  eo  quod  jtuxti  ct  innndatione  maris  comprehenditur." 
It  appears  to  be  clear  that  Lord  Hale  means  that  the  flow  and 
reflow  was  the  rise  and  fall  of  the  tide,  not  its  horizontal  move- 
ment, both  for  the  purpose  of  deftning  the  Crown's  right  to  the 
foreshore,  and  for  ascertaining  the  extent  and  upward  limit  of  an 
arm  of  the  sea  with  regard  to  the  right  of  fishing.  This  is 
made  still  clearer  by  the  subsecjuent  passage,  where  he  refers 
to  tlie  case  of  Wapping  Wall  (y).  Tn  tliat  case  (he  says)  "  the 
information  was  laid,  viz.,  1st,  that  the  river  of  Thames  flowed  and 
rrflnircd  ;  2nd,  that  coiineqiieiithf  it  was  an  arm  of  the  sea  ;  3rd,  that 
it  was  the  King's  river ;  4th,  that  it  was  the  King's  port.  And 
upon  all  these  it  was  concluded  that  the  land  between  the  high 
water  and  low  water  )nark  was  the  King's  land,  and  accordingly 
decreed."  "  And  (he  adds)  this  shall  suffice  for  the  King's  right  in 
the  sliore  of  the  sea  or  rirers  that  are  arms  of  the  sea,  viz.,  the  laud 
lying  between  the  high  water  mark  and  the  low  water  mark  at 
ordinary  tides."  Ijord  Hale  does  not  expressly  define  the  upward 
limit  of  an  arm  of  the  sea,  but  he  does  distinctly  set  out  the  limit 
of  the  Crown's  right  to  the  bed  and  shore  as  between  the  high  water 
and  low  water  marku,  and  these  are  marks  not  the  marks  of  hori- 
zontal but  of  vertical  movement,  and  shews  that  the  right  of  fishing 
depends  oa  the  ownership  of  the  soil  by  the  King. 

The  earliest  case  that  suggests  that  the  upward  limit  of  an  arm  of 
the  sea  in  which  the  Crown  has  title  to  the  soil  is  the  case  of  The 
Kiixf  v.  Smitli  (z),  in  1780.  It  was  a  case  of  an  indictment  by  the 
corporation  of  London,  as  conservators  of  the  Thames,  against  the 
defendant  for  obstructing  them  in  the  making  an  embankment  and 
tow-path  at  Richmond  in  the  bed  of  the  river.  The  question 
submitted  to  the  Court  was  whether  (tliis  being  a  navigable  river) 
the  right  to  the  soil  in  the  bed  of  the  river  usque  ad  filnm  aqitce  was  in 
the  owners  of  the  ground  adjoining  to  the  river?  Counsel  argued 
for  the  defendant  that  the  corporation  had  no  right  to  the  soil,  "and 
as  to  the  right  of  the  Crown  a  distinction  was  to  be  made.     That 

()/)  Hale,  De  Jure  Maris,  ].y.  370,  380.  (j)  ;i7S0)  2  Dou-;].  441. 
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ri}»ht  was  only  in  naviffable  rivers  as  far  as  the  sea  ebbs  and  Hdws. 
It  did  not  (lepeud  on  the  circumstance  of  tlie  river  being  navif^able. 
Some  rivers  were  so  immeinorially  by  natnre  and  from  tlie  flux  and 
reflux  of  the  sea;  others  were  kept  in  a  navigable  state  by  tlieetl'ects 
of  art.  The  Thames  might  be  considered  as  falling  under  the  first 
description  from  Richmond  to  London  Bridge.  From  thence 
upwards  it  was  preserved  in  a  navigable  state  by  art.  The 
authorities  concerning  the  right  to  the  soil  extended  only  to 
navigable  rivers  of  the  first  sort.  The  sea  did  not  properly  flow 
above  London  Bridge.  The  tide  beyond  that  limit  was  occasioned 
by  the  pressure  and  accumulation  backwards  of  the  river  water. 
Therefore  the  soil  did  not  belong  to  the  Crown."  Lord  Mansfield 
evidently  saw  through  the  fallacies  and  misstatements  of  this 
argument  and  did  not  call  for  a  reply.  He  said:  "  The  distinction 
between  rivers  navigable  and  not  navigable  was  very  ancient ;  but 
what  was  contended  for,  viz.,  a  distinction  between  the  cases  of  the 
tides  occasioned  by  the  flux  of  sea  water,  or  the  pressure  haclucards 
of  the  fresh  water  of  a  river,  seemed  to  be  entirely  new,  and  that 
there  were  no  facts  set  forth  in  the  case  which  let  in  the  considera- 
tion of  that  distinction — that  the  case  did  not  state  whether  the 
water  when  the  tide  rises  at  Eichmond  is  fresh  or  salt,  but  that  it 
rather  took  it  for  granted  that  it  is  salt,  describing  the  Thames 
generally  as  a  navigable  river."  There  was,  therefore,  no  decision 
on  the  point.  The  case  is  sometimes  cited  to  prove  that  the 
tidality  of  a  river  extends  to  the  point  where  the  pi'essure  back  of 
the  tidal  wave  at  ordinary  tides  causes  the  water  to  rise  verticallj', 
but  it  is  not  an  authority  for  that  purpose  (a). 

In  the  case  of  Home  v.  Maekenzie  (b)  the  question  was  whether 
the  defendant  had  fished  unlawfully  by  means  of  stake  nets,  which 
was  an  illegal  act  if  done  in  a  "river,"  but  permissible  in  the  sea. 
It  was  held  that  the  jury  were  improperly  instructed,  that  "  the 
thing  to  be  looked  at  is  the  absence  or  prevalence  of  the  fresh  water 
though  strongly  impregnated  by  salt";  and  that  the  absence  or 
prevalence  of  salt  water  was  a  consideration  of  minor  importance  in 
such  a  case.  The  question  in  this  case  was  not  what  constitutes  a 
tide,  but  what  for  the  purpose  of  the  Salmon  Fishery  Acts  was  to 
be  considered  river  and  what  sea  (c) . 

In  the  case  of  Reece  v.  Miller  (d),  in  1882,  which  turned  on  the 
question  of  the  ousting  of  the  magistrates'  jurisdiction  by  setting 
up  a  claim  to  the  public  right  to  fish  in  a  part  of  the  river  Wye 

(n)  See  GoulJ  ou  Waters,  sect.  44  ;  Angell  ou  Watuivouiscs,  sect.  544. 

(b)  (1839)  6  CI.  &  Fin.  628. 

(c)  See  iiei-  Stephen,  J.,  Ra-r  v.  Millci;  (1882)  8  Q.  B.  I).,  p.  631. 
{tl)  (1882)  8  i).  n.  D.  626. 
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in  Moumoutbsliire,  the  evidence  showed  thnt  at  the  spot  in  question 
the  water  was  not  salt,  and  tliat  in  ordinaiy  tides  it  was  unaffected 
by  anj-  tidal  influence  ;  but  thnt  upon  the  occasion  of  very  high  tides 
the  rising  of  the  salt  water  in  the  lower  parts  of  the  river  dammed 
back  the  fresh  water  and  caused  it  upon  those  occasions  to  rise  and 
fall  with  the  flow  and  ebb  of  the  tide.  Grove,  -T.,  and  Stephen,  J., 
citing  Miiissctt  v.  Biirch  {<■)  and  Miirplii/  v.  R/jaii  {/),  held  "  that  the 
public  cannot  acquire  by  imniemorial  usage  any  right  of  fishinj;  in  a 
river  in  wliicli,  though  it  be  navigable,  the  tide  does  not  ebb  and 
flow.  For  this  purpose  it  seems  that  'tidal  navigable  river'  means 
that  part  of  the  river  which  under  ordinary  circumstances  is  tidal 
and  navigable  as  such  ;  and  it  is  not  enough  to  show  that  sometimes 
inider  uinisual  circumstances  the  river  at  the  place  in  question  is 
affected  by  the  tide.  For  the  purpose  of  the  right  claimed  the  place 
must  be  one  which  may  be  fairly  said  to  be  within  the  influence 
of  the  ebb  and  flow  of  the  tides  in  the  ordinary  course  of  things. 
It  does  not  seem  reasonable  that  in  every  part  of  a  river  which 
nuiy  be  affected  by  exceptionally  liigh  tides,  and  in  which  the  water 
may  be  occasionally  to  some  extent  backed  up  in  consequence,  there 
should  be  a  public  right  of  Ashing." 

In  this  case  it  is  clear  that  the  view  taken  as  to  the  measure  of 
tidality  was  that  it  was  to  be  measured  by  the  vertical  rise  and  fall 
of  the  water  affected  by  tidal  influence,  and  not  by  the  horizontal 
movement.  It  decides  that  the  upward  limit  of  tidality  does  not 
extend  to  the  limit  of  the  influence  of  extraordinary  tides.  We 
have,  therefore,  a  decision  as  to  one  side  of  the  boundary  which  we 
seek,  between  the  tidal  and  non-tidal  portions  of  a  river,  and  that 
laid  down  on  the  basis  of  measurement  of  the  rise  and  fall  of  the 
water.  This  is  the  view  taken  in  America,  viz.,  that  it  is  the 
fluctuation  of  the  water  as  shown  by  its  regular  rise  and  fall  under 
the  influence  of  the  tide,  and  not  the  proportion  of  salt  water  to 
fresh,  that  determines  the  point  in  a  river  at  which  its  luivigable 
character  ceases  ((/). 

This  question  of  the  tidal  limit  arose  in  the  case  of  Ctdcraft  v. 
Guest (li),  tried  by  Mr.  Justice  Ilenn  Collins  in  18i)7.  It  was  an 
action  of  trespass  to  a  several  fishery  claimed  to  extend  from  a  spot 
called  Holme  Bridge  down  to  the  sea  in  the  river  Frome,  in  Dorset- 
shire. At  Holme  Bridge  the  water  was  fresh  :  the  current  was  always 
running  downward  towards  the  sea ;  but  at  ordinary  tides  it  was 

(e)  (1876)35  L.  1    N   S.  486. 
(/)  (ISfiS)  Ir.  Hcii.  2C.  L.  143 

(</)  Gould  oil  Waters,  sect    44  ;  J'eijrouj:  v.  Houard,  (1833)  7  Teteis,  343  :  Lapish  v. 
Baiif/or  Ji'aid;  8  Gieeiil   85. 
(/()  Not  roiiortcil. 
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proved  that  there  was  a  fluctuation  in  tlie  water  caused  hy  the 
pressing  back  of  the  fresh  water  by  the  influence  of  the  tide.  It  was 
claimed  for  the  plaintiff,  whose  jjiant  was  in  ambiguous  terms,  viz., 
of  "  tlie  fishery  in  the  north  and  south  rivers  of  Wareham  "  (the 
Frome  and  Puddle),  that  it  must  be  presumed  tliat  tlie  Crown,  when 
the  river  was  put  in  defence  and  at  tlie  time  of  the  grant,  was 
owner  of  the  soil  of  the  river  which  was  affected  by  the  ordinary 
tides,  and  that  therefore  the  grant  extended  to  pass  the  soil  and 
fishery  up  to  Holme  Bridge.  For  the  defendant  it  was  contended 
that  the  river  was  not  tidal  at  the  locus  in  quo,  because  it  was  proved 
that  the  tide  did  not  flow  and  reflow  horizontally  over  the  bed  of  the 
river,  and  that  therefore  the  public  right  of  fishing  never  extended  to 
the  locuH  ill  quo,  and  the  Crown  could  not  have  put  it  in  defence  and 
granted  the  soil  and  fishery  at  the  spot.  The  precise  question  of  the 
limit  of  the  tide  was  therefore  distinctly  raised.  A  sm'vej'or  from 
the  Ordnance  Office  was  called  by  the  defendant  to  jirove  that  the 
tide  flowed  and  reflowed  in  the  horizontal  sense  only  up  to  a  spot 
called  Wareham  Pool,  which  was  below  the  locus  in  quo  (/).  On  this 
point  Mr.  Justice  Collins's  judgment  was  as  follows  : — 

"Then  we  come  to  what  is  one  of  the  strongest  points  for  the 
defendants,  a  point  which  has  given  me  some  trouble  in  this  matter, 
but  on  which  I  have  been  very  nuicli  assisted  by  the  very  able 
argument  addressed  to  me  by  Mr.  Channell,  yesterday,  and  that  is 
this:  Mr.  Bosanquet  says,  and  has  called  evidence  to  prove  it,  that 
the  limits  of  the  fishery  cannot  have  been  extended  so  as  to  cover 
the  '  locus  in  quo,'  because  the  '  locus  in  quo,'  he  says,  is  far  above  the 
flow  and  reflow  of  the  tide.  Now,  I  think  he  has  shown  that  the 
'  locus  in  quo  '  is  above  the  point  to  which  the  water  flows  up.  I  do 
not  think  it  is  proved  that  there  is  ever  any  flow  up  the  river  past 
the  i^oint  in  question  ;  I  think  it  is  proved  that  the  natural  flow  of 
the  river  down  towards  the  sea  continues  at  all  times,  not  with  the 
same  velocity,  but  does  continue  at  the  point  in  question.  But  it 
is  also  proved  to  my  satisfaction  that  on  ordinary  tides — I  do  not  say 
spring  tides,  but  ordinary  tides — there  is  a  rise  and  fall  of  water  at 
Holme  Bridge,  caused  by  the  action  of  the  tide  in  penning  back  the 
descending  fresh  water  in  the  river,  with  the  effect  that  the  water 
at  Holme  Bridge  rises  and  falls  on  ordinary  tides  to  the  extent 
of  a  few  inches,  and  on  spring  tides,  regular  spring  tides — -not 
abnormal  spring  tides,  but  at  recurring  periods,  as  at  the  full  and 
the  new  moon — it  rises  to  a  considerably  greater  height,  one  witness 
said   sometimes   as  much   as  a  foot.      Now,  on   tlie  facts  I  have  no 


(f)  It  appears  that  the  practice  of  the  Ordnance  surveyors  is  to  mark  on  these  maps 
the  spot  to  wliich  ordinary  tiles  How,  meaning  fluw  and  rellow  in  tlie  liurizoutal  sense  only. 
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hesitation  iu  accepting  the  evidence  of  those  witnesses,  who  live  on 
the  spot,  and  wlio  gave  their  evidence,  as  it  seemed  to  me,  perfectly 
honestly,  notably  the  blacksmith,  Garrett,  who  used  to  receive  and 
keep  the  nets  for  Mr.  Panton,  and,  I  thmk,  for  Mr.  Stevens,  when 
they  fished  down  from  Holme  Bridge.  lie,  living  close  to  the 
))lace,  has  given  me  evidence,  which  I  quite  accept,  as  to  the  rise 
which  I  have  spoken  of,  luid  he  is  corroborated  by  other  old 
witnesses  who  live  on  the  river,  and  have  special  means  of  noticing 
what  the  phenomena  are.  That  has  not  been  contradicted  by  any 
person  whose  business  or  way  of  life  it  was  to  be  about  the  place 
and  notice  the  phenomena.  I  have  had  evidence  that  the  water 
flows  down  the  stream,  and,  as  I  have  said,  I  accept  that,  but  I  have 
also  had  evidence,  scientific  evidence,  from  a  gentleman  called  from 
the  Ordnance  Department,  who  has  told  me  of  experiments  which  he 
made  with  a  view  to  see  how  far  the  tide,  properly  so  called,  flowed 
up.  Those  experiments  seem  to  me  to  be  entirel}'  consistent  with 
the  phenomena  deposed  to  by  the  witness  that  I  have  named,  and 
do  not  appear  to  me  to  negative  them  in  the  least,  or  to  be  at 
all  incompatible  with  them  ;  and  I  accept  the  view  of  the  law 
Mr.  Channell  put  before  me,  that  what  we  have  got  to  look  at  is 
the  rise  and  fall  of  the  tide  on  ordinary  tides  ;  and  if  we  come 
within  the  ambit  of  that  rise  and  fall  on  ordinary  tides,  we  come 
within  the  probable  limit  of  a  grant  from  the  Crown  in  a  public 
navigable  river.  As  I  pointed  out,  if  you  look  to  the  reason  and 
principle  of  the  matter,  a  public  navigable  river  is  really  looked 
upon  as  a  branch  of  the  sea ;  the  sea  flows  up  along  the  sand,  it 
does  not  flow  in  one  continuous  du'ection  up  stream,  and  what  we 
have  to  look  to  is  the  rise  and  fall  in  tlie  basi)i  that  contains  the 
water  in  question.  That  basin  no  d<»ubt  is  narrow,  aud  gets  narrower 
as  you  go  up  a  navigable  river,  but  still  you  have  the  same  phenomena 
in  that  altered  basin  that  you  hiive  in  the  sea.  Vou  iiave  the  water 
rising  up  the  banks  which  contain  the  water,  aud  when  you  have  got 
that  rise  and  fall  distinctly  marked,  due  to  the  action  of  the  tide, 
I  think  you  ai'e  within  the  area  of  the  tidal  influence,  within  the 
meaning  of  the  cases  which  have  been  quoted.  The  case  chiefly 
relied  on  for  that — it  is  also  relied  upon  by  Mr.  Channell — was  the 
case  of  Reecc  v.  Milhr  («),  but  I  think,  when  criticised,  that 
that  case  really  does  decide  no  more  than  ]Mr.  Channell  says  it 
decides.  It  decides  that  you  cannot  say  of  a  particular  place, 
which  in  certain  abnormal  conditions  of  wind  and  tide  comes 
under  the  tidal  influence,  that  you  cannot  des<'ribe  that  place  as 
being  within  the  tidal  area,  and  the  grdinid  put  is  because  there 
is  no  flow  and  reflow  of  tlie  tide,  and  thsit  you  must  have  flow  and 

(<()  (IS82)  8Q.  B.  D.  (526. 
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reflow  of  the  tide  in  order  to  find  the  limit  of  your  tidal  urea  ; 
but  I  think  '  flow  and  retlow '  in  this  passage  is  really  used  in  tlie 
sense  Mr.  Channell  claimed  for  it,  namely,  the  rise  and  fall,  not  in 
extraordinary  or  special  conditions,  but  in  ordinary  normal  con- 
ditions of  the  tide  at  ordinary  fall  tide,  and  tliat  if  you  get  the  rise 
and  fall  of  water  under  those  conditions  due  to  the  action  of  the 
tide,  I  think,  as  I  liave  said,  the  point  is  within  the  area  which  may 
be  covered  by  a  grant  from  the  Crown  of  the  right  of  fishing  in  a 
public  navigable  stream.  Now,  I  find,  as  a  matter  of  fact,  that  the 
flow  of  the  tide  did  within  those  principles  exist,  and  does  at  this 
moment  exist,  right  up  to  Holme  Bridge,  but  I  am  also  of  opinion 
that  the  tidal  influence  is  much  less  sensible  now  than  it  was  formerl}', 
and  I  have  not  the  slightest  doubt  that  in  the  fullest  sense — in 
Mr.  Eosanquet's  sense — the  flow  of  the  tide  at  the  time  of  this 
grant  did  exist  up  to  Holme  Bridge.  I  think  I  am  justified  in 
assuming  that,  having  come  to  that  conclusion  from  the  evidence 
that  I  have  already  referred  to,  coupled  with  the  fact  that  some  of 
the  old  witnesses,  one  of  them  certainly,  told  me  that  the  river  was 
not  capable  now  of  receiving  vessels  of  the  same  burthen  that  it 
formerlj'  was,  and  also  from  using  one's  common  sense  in  reference 
to  rivers  of  this  kind,  which  necessarilj'  do  get  more  or  less  silted 
up.  But  when  you  have  a  grant  which  is  not  limited  in  terms  as  to 
the  upper  portion  of  the  river,  the  limits  of  wliich  are  to  he  sought 
by  the  user,  which,  for  one  hundred  years,  and  I  do  not  know  how  much 
further  back  it  may  have  gone,  but  I  am  quite  within  the  mark  in 
saying  I  have  taken  evidence  of  user  for  one  hundred  j-ears  right  up  to 
the  point,  it  all  seems  to  me  to  show  clearly  that  at  the  time  of  the 
grant  the  limits  of  the  fishery  must  have  been  supposed  to  extend 
uj)  to  Holme  Bridge,  and  therefore  that  in  itself  appears  to  be 
strong  evidence  that  the  tide  must  have  flowed  up  to  that  point  at 
least,  in  the  fullest  sense  of  the  term.  However,  it  is  not  necessary 
for  me  to  base  ray  opinion  upon  the  inference  that  it  did  flow  up  to 
that  point  and  does  not  now,  because  mj'  opinion  is,  it  does  flow 
now  within  the  meaning  I  have  given.  Mr.  Bosan(iuet  declined  to 
ai'gue  it  or  to  base  any  argument  in  the  suggestion  that  the  sea 
might  have  flowed,  in  the  full  sense  of  tlie  term,  at  the  time  of  the 
grant,  but  he  said  reflow  here  is  leaving  an  interval  whicli  embraces 
the  'locus  in  quo'  where  the  tide,  in  the  sense  that  he  contends  for, 
eeases  to  flow.  He  declined  to  base  any  argument  on  that  view  of 
the  law,  and  therefore  I  am  bound  to  consider  it,  but  as  far  as  I  am 
at  present  advised,  it  seems  to  me  the  argument  on  that  point  by 
Mr.  C'liannell  must  prevail  also.  1  think  the  presumption  is,  in  a 
grant  of  this  kind,  that  the  soil  passed  to  the  grantee.  Whether  it 
covered    the   minerals  below   is    a    cpiestion  tliat    may  be   open  to 
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discussion,  or  wliether  it  ouglit  not  to  bu  limited — as  one  Judge,  I 
think  Mr.  Justice  Maule,  suggested  in  one  ease — whether  the 
impHcation  of  the  grant  of  the  soil  in  the  case  of  a  fishery  would 
not  be  limited  to  such  part  of  the  soil  as  is  necessar}'  for  the  user  of 
the  fishery,  something  like  the  principles  which  were  held  to  apply 
in  the  case  of  Corerdah  v.  Charlton  {k)  to  the  property  of  local 
boards  in  the  soil  of  streets  ;  but  it  is  not  the  least  necessary  to 
consider  whether  any  (lualification  is  to  be  put  on  the  dominion  of 
soil,  which  is  taken  to  be  granted  in  a  grant  of  several  fishery.  I 
think  the  presumption  is  it  does  go,  and  in  that  case  the  presump- 
tion of  the  grant,  if,  indeed,  it  is  not  dcuionstrated  by  the  terms  of 
the  grant,  is  that  the  soil  does  pass,  because  you  have  here  weirs 
mentioned  as  part  of  the  fishery,  and  going  with  the  fishery,  and, 
according  to  I^ord  Hale,  the  grant  of  the  weir  in  itself  is  a  grant  of 
the  soil  of  the  fishery.  So  I  tliink  tliat  here  Mr.  Cliannell  is  right 
in  liis  contention  that  the  soil  passes,  and  if  the  soil  passes,  that 
land  where  the  river  flows  is  covered  with  water,  and  if  it  is  not 
covered  with  sea-water,  or  water  affected  by  the  tide,  I  am  inclined 
to  think  it  would  still  be  within  the  ambit  of  the  fishery  when 
granted.  The  rights  of  fishing  over  that  land  still  covered  with 
water  would  not  cease.  However,  as  I  said  before,  it  is  not 
necessary  for  me  to  decide  that  point,  because  in  m\-  judgment  the 
tide  does  tlow  at  the  point  in  (piestiou." 

In  this  case  tlie  point  at  issue  is  clearly  decided  on  the  priuciph- 
that  the  limit  of  tidality  is  to  be  measured  by  the  fluctuation  of  tlie 
water  in  its  rise  and  Jail  at  urdinary  tides  up  and  down  tlie  banks; 
and  the  ratio  decidendi  is  that  the  public  right  of  fishing,  being 
dependent  on  the  j^i'lmd  facie  right  of  the  Crown  to  the  soil  of  tidal 
waters,  must  be  measured  in  the  same  manner  that  the  Crown's 
right  to  the  soil,  upon  which  the  right  of  fishing  depends,  is  to  be 
ascertained  (l),  viz.,  by  the  vertical  rise  and  fall  of  ordinary  tides 
afl'ecting  the  rise  and  fall  of  the  water,  whether  it  be  fresh  or  salt. 
After  the  trial,  some  further  documentary  evidence  was  discovered, 
consisting  of  declarations  and  statements  by  old  witnesses  as  to  the 
upper  boundaries  of  the  fishery  in  (juestion.  On  appeal  to  the 
Court  of  Appeal,  these  documents  were  admitted  as  evidence  of 
reputation  (m).  They  went  to  show  that  the  fishery  did  not  extend 
higher  tliaii  Wareham  Pool.  On  this  further  evidence,  the  Court  of 
Appeal  decided  that  Wareham  Pool  was  the  upward  limit  of  the 
fishery  («)•     'I'he  question  of  the  limit  of  the  tide  was  fully  argued. 

.  (A)  (1878)  4  Q.  B.  U.  104. 
(/)  All. -am.  V.  Chtiii'hcfs,  (1859)  4  Dc  C.  k  .1.  .55. 
(m)  [1S9S]  1  (J.  B.  759. 

(h)     Not    IVlKlltl'll. 
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but  the  Court  of  Appeiil  gave  no  tlecisiou  and  did  not  reverse  the 
judgment  on  that  point,  Lord  Justice  Higby  stating,  in  delivering 
the  judgnaent  of  the  Court :  "  The  conchision  to  be  derived  from 
the  evidence  taken  altogether  is  that  the  Crown  grant,  as  explained 
by  usage,  extended  no  further  upwards  than  Wareham  Pool,  and  tliat 
the  plaintiff's  claim  fails  on  that  ground.  It  is  therefore  unnecessary 
to  go  into  the  question  of  the  true  meaning  of  the  flow  and  reflow 
of  the  tide  and  the  precise  limits  from  time  to  time  of  a  Crown 
grant,  valid  notwithstanding  ]Magna  Charta,  and  indisputably 
extending  at  the  time  of  the  grant  to  the  whole  of  the  tidal  waters 
of  a  given  estuary." 

The  general  result  of  the  authorities,  therefore,  is  to  show  that  the 
line  of  demarcation  between  the  tidal  and  non-tidal  portions  of  a 
river,  as  regards  the  prima  facie  i-ight  of  the  public  to  fish,  is  a  line 
to  be  drawn  across  the  river  at  the  spot  where  the  rising  of  the 
water,  wliether  salt  or  fresh,  marks  the  high  water  mark  of  ordinary 
tides  upon  the  banks.  This  line  will  be  identical  with  the  line  of 
demarcation  of  the  Crown's  prima  facie  right  to  foreshore  in  the 
same  river,  and  is  to  be  ascertained  on  the  same  principles  (o).  This 
is  an  ascertainable  and  easily  discovered  boundary.  There  appears 
to  be  no  authority  for  the  proposition  that  the  line  of  demarcation  is 
that  accepted  by  the  Ordnance  surveyors,  viz.,  the  horizontal  flowing 
and  reflowing  of  the  tide.  It  is  a  boundary  most  difficult  to 
ascertain — one  might  say,  impossible  to  ascertain,  because  although 
the  water  on  the  surface  may  appear  to  be  ebbing,  the  water  on  the 
bottom  may  be  still  flowing  upwards  at  the  same  time,  and  the  exact 
spot  where  the  flowing  and  reflowing  ceases  can  never  be  accurately 
determined. 

Foreign  Boats  in  British   U'^aters. 

A  foreign  sea  fishing-boat  may  only  enter  witliin  the  exclusive 
fishery  limits  of  the  British  Islands  ior  purposes  recognised  by  inter- 
national law,  or  by  reason  of  any  treaty  or  convention  with  their 
Government,  or  for  any  lawful  purpose  (p).  If  a  foreign  sea  fishing- 
boat  enters  the  exclusive  fishery  limits  it  must  return  outside  the 
limits  as  soon  as  the  purpose  for  which  it  entered  has  been  accom- 
plished. It  must  not  fish  within  the  limits,  and  must  obey  the 
regulations  prescribed  by  any  Order  in  Council  (5).  If  there  is  a 
breach  of  these  provisions  bj'  any  foreign  sea  fishing-boat,  any  fish  or 
fishing  gear  found  on  board,  or  shown  to  liave  been  taken  or  used 


(0)  AU.-Gcn.  V.  Chambers,  (1859)  4  De  Cx.  &  J.  ba. 

(p)  Sea  Fisheries  Act,  1883,  s.  7. 

(q)  Sea  Fislieiies  Act,  1883,  s.  7,  siib-ss.  (a),  (Ij),  (e). 
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within  the  exchisive  fishery  limits,  are  liable  to  be  forfeited  (r) ,  and 
the  master  or  person  in  charge  is  liable  to  a  fine  of  10/.  for  the 
first  uff"ence,  and  20/.  for  any  subsequent  ofl'ence  (s). 
Further  as  to  Sea  I'isheries  see  Part  II. 


((•)  Fisheiics  Act,  1891,  s.  5. 

(s)  Sea  Fisheries  Act,  1883,  s.  7,  .sul)-s. 


CHAPTER    XX. 

Of  Bouxdauies  of  Fisheries. 

As  a  geiieml  rule,  boundaries  of  fisheries  will  he  found  to  have 
been  in  ancient  times  co-extensive  with  the  boundaries  of  manors 
where  those  manors  included  within  their  ambit  the  rivers  in  which 
the  fisheries  existed.  Manors  were  usually  granted  as  terrtc  or 
tcrritoria,  and  for  the  most  part  consisted  of  tracts  of  land  lying  in 
a  ring  fence  (a).  Sometimes  this  "  terra  "  would  comprise  a  number 
of  manors,  and  wjis  called  an  honour,  and  the  fisheiy  in  the  river 
passing  through  the  honour  would  sometimes  remain  annexed  to  the 
honour,  and  in  possession  of  its  lord,  to  the  exclusion  of  the  lords  of 
subinfeudated  manors  lying  on  the  banks  within  the  ambit  of  the 
honour.  In  other  cases  the  lord  of  the  honour  frequently  granted 
portions  of  the  river  as  within  the  ambit  of  the  manors  he  sub- 
infeudated to  his  tenants,  retaining  only  so  much  of  the  river  as  lay 
}iext  the  principal  manor  or  caput  honoris,  or  retaining  a  portion 
opposite  some  of  the  subinfeudated  manors,  while  granting  out 
otlier  portions  in  other  parts.  This  was  the  case  in  the  river 
Arun. 

Where  the  river  ran  through  the  manor  the  fishery  of  the  whole 
river  was  parcel  of  the  manor.  Where  a  manor  lay  v.'hollv  on  one 
bank,  as  a  general  rule  it  extended  to  the  mid-stream  all  along  the 
extent  of  the  manor.  This  rule,  however,  was  not  invariable,  as 
numerous  cases  of  manors  situate  wholly  on  one  hank  can  be  shown 
to  comprise  the  river  and  fishery  of  the  whole  stream  to  the  exclusion 
of  the  manors  on  the  opposite  bank  {h),  and  even  to  include  a  narrow 
strip  of  such  opposite  bank,  as  the  manor  of  Cookham,  on  the  soutli 
side  of  the  Thames,  which  included  eighteen  feet  in  width  of  the 
bank  on  the  north  side  of  the  river.  Sometimes  a  fishery  will  be 
found  to  extend  over  a  river  running  through  several  lordships  or 
manors.  The  fishery  in  the  Ouse  near  Huntingdon  extended  over 
the  manor  of  Staunton,  and  the  manors  belonging  to  the  abbots  of 
Romsey,  St.  Ives,  and  Halliwell  (c). 

(a)  Madox  Bar.  Anglica,  chapter  i. ;  Duke  of  Beaufort  v.  Swansea,  (1849)  3  Exch.  413. 

(b)  ElouiU  V.  Luyard  ;  Smith  v.  Anilmcs,  [1891]  2  Ch.  678. 
{e)  Inq.  post  niortein,  11  Hen.  VI.  No.  43. 
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It  has   been  laid   dciwn    by   MaiiwDod  (</),   in   a   cliaijtor   headed 
"  That  all  the  nieercs  and  bonnds  of  the  Forest  do  belong  to  the 
King  onlj',"  that  no  man  may  fish  in  a  river  which  is  the  boundary 
of  a  forest  without  license.     The  passage  is  as  follows :  "  In  the 
Assizes  of  Pickering  it  was  adjudged  that  no  man   may  fish  in  any 
river  that  is  a  boundarie  or  meere  of  a  Forest,  unlesse  he  have 
warrant  so  to  doe,  for  the  same  is  parcell  of  the  Forest,  and  is  also 
the  Kinges  because  it  is  a  meere  of  the  Forest  "  ;  and  he  cites  the 
"  Assisa  Forcsta}  de  Pickering,"  8  P]dward  III.,  a.d.  1334.     There 
is  no  judgment  on  the  record  to  that  ufl'ect;  but  there  is  a  judgment 
there  (e),  from  the  perusal  nf  wliicli  no  doubt  Manwood  constructed 
the  dictum  aljovc  cited,  making,  h<iwever,  a  serious  omission  from 
the  text  to   suit  the  heading  of  his  chapter.     This  omission   has 
led  to  the  unqualified  statement  that  the  King  is  entitled  to  the 
exclusive  fishing  in  all  rivers  which  are   bounds  of  a  forest.     The 
case  is  one  in  which  the  abbot  of  Rievaulx  is  presented  for  fishing 
in  rivers  which  hajipened  to  be  meers  of  the  forest,  but  were  claimed 
also  to  he  domimcce  aqiue  of  the  forest.     The  entry  runs  "  Juratores 
presentant  quod  Abbas  de  Ryevall  piscatus  est  sepissinie  in  aquis 
de  Derwent  Costa  et  Rya  quce  sunt  dominicce  aqufc  et  buitda  forestse 
de  Pickering  ad  dampnum  Domini  (,'omitis  "  (the  Earl  of  Lancaster, 
who  was  owner  of  the  forest).     The  abbot  defends,  and  shows  that 
the  waters  and  the  fisheries  in  them  were  granted  to  his  predecessors 
in  the  time  of  King  Henry  the  Second,  and  claims  the  fisheries  and 
the  soil  of  the  rivers,  and  he  succeeds.     In  the  following  Eyre  of 
the  Forest,   in   12   Edward   III.,   a.d.   1838,   the  abbot  claims   the 
fishei'ies,  and  his  idaini  is  idlowed.     Ilence  it  is  clear  that  wlieii  a 
river  lies  witliin  the  demesne  of  the  forest,  not  granted  oat,  it  is  of 
course  the  King's,  who  is  the  owner  of  the  soil,  and  entitled  to  the 
exclusive  fishery ;  but  when  tlie  river  has  been  granted  out,  as  in 
tlie    abbot's    case,   the    grantee    has   the   fishery ;    and    ]Manwood's 
dictum  ought  to  have  stated  that  no  man  may  fish  in  a  river  tliat  is 
the  demesne  ivater  and  a  bound  of  the  forest.     It  seems  probable 
that  when  the  demesne  land  of  a  forest  is  bounded  by  a  river,  the 
entire  river,  and  not  the  half  stream  only,  helongs  to  the  King;  for 
we  find  several  cases  of  whole  stream  fisheries  in  manors  of  ancient 
demesne,  especially  those  lying  on  the  edge  of  a  forest,  <•.//.  Cook- 
ham  and  Bray  were  on  the  outer  bound  of  Windsor  Forest,  and  the 
fisheries  embrace  the  whole  stream.     Vet  in  tiiose  manors  the  profit 
of  the  fisheries  is  from  the  earliest  times  returned  as  a  profit  of  the 
manor  and   not   of  the  forest.      ]\Ianwood's  erroneous  dictum  has 
been  followed.     We  find  in  the  charge  of  the  Chief  Justice  in  Eyre 

(«/)  Forest  Laws.  uuii.  7,  \>.  3y.  (c)  U.  i>(  L.  Cowi-lier,  vol.  i.  f.  260. 
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at  New  Wiiiflsor,  24tli  SeptemlxM',  1032  (/'),  tliiit  the  jurors  of  tlie 
forest  were  charged  to  inquire  of  tlie  metes  and  bounds  of  the 
forest,  "  et  si  ascun  river  est  bound  de  ceo ;  car  lou  un  river  est 
bound  del  forest,  le  roy  ceo  avei'a  et  tout  la  proffitt  de  ceo."  It  is 
matter  of  liistorj'  that  the  proceedings  of  the  Justices  in  Ej're  in  the 
Forests  in  the  time  of  Charles  the  First  were  most  arbitrary  and 
oppressive,  and  held  with  intent  to  wring  com))ositions  from  the 
landowners  within  the  forest,  and  to  stretch  the  rights  of  the  Crown 
as  far  as  possible.  These  proceedings  were  complained  against  in 
the  Great  Remonstrance  of  1st  December,  1641,  and  such  a  state- 
ment as  that  above  cited  can  scarcely  be  evidence  of  the  truth  ;  for 
here  again  we  have  the  omission  of  the  qualification  that  the  river 
must  be  a  demesne  water  as  well  as  a  bound  of  the  forest.  In  all 
waters  lying  within  the  demesne  of  the  forest  which  has  not  been 
granted  out,  and  in  all  rivers  adjacent  to  the  demesnes  of  the  forest 
which  form  its  bounds,  no  doubt  the  King  has  the  fishery,  and  it  is 
only  in  that  sense  tliat  Manwood's  dictum  can  be  read.  "Wliere  the 
river  has  been  granted  out  as  parcel  of  a  manor  or  lands,  or  where 
it  was  parcel  of  a  manor  before  the  district  was  afforested,  the  King 
will  have  no  right — the  fishery  will  belong  to  the  owner  of  the  soil 
or  his  grantee.  In  Driver's  map  of  the  New  Forest  (</)  it  is  stated 
that  the  Avon  on  the  entrance  north-west  of  the  forest  forms  the 
bound  there  for  about  a  mile  and  a  quarter,  and  this  portion  of  the 
river  is  from  time  to  time  fished  with  nets  by  the  Crown.  Probably 
here  the  Avon  bounds  the  demesne  lands  of  the  forest  not  granted 
out.  The  water  in  the  rest  of  the  river  Avon  which  runs  throueh 
the  forest  is  private  propei'ty. 

In  tidal  estuaries  situate  inter  faucea  feme  it  is  usual  to  find  that 
the  riparian  manors  extend  to  the  mid-stream,  and  comprehend  the 
fisheries  in  the  river.  This  is  the  case  in  the  Tyne,  the  Severn,  the 
Trent,  the  Yorkshire  Ouse,  Derwent,  Mersey,  Dee,  and  all  com- 
paratively narrow  estuarial  rivers.  In  the  wider  estuaries,  as  the 
lower  Thames  and  the  Humber,  the  manors  appear  to  have  been 
limited  to  their  respective  foreshores,  and  do  not  extend  to  the 
mid-stream. 

On  the  coast  of  the  open  sea  the  fisheries  are  usually  confined  to 
the  foreshores  of  the  manors,  although  we  have  several  instances  of 
deep-sea  fisheries  extending  below  low  water  mark,  but  not  lying  inter 
fauces  tcrrce,  as  the  oyster  beds  parcel  of  the  manor  of  Whitstable  (/;), 


(/)  M.  S.  Harl.  1330,  f.  81. 
((/)  Made  under  statute  26  Geo.  III.  c.  87. 

(/()  Gann  v.   Free  FUhn-is  of  ll^hilslabk,  (1S65)  11  H.  L.  Cas.  192  ;  Foreman  v.  Free 
Fishcr!e.io/  JFIiitstnhlr,  (1869)  L.  K.  4  H.  L.  266. 
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the  oyster  grounds  belonging  to  Favershain,  in  Kent,  and  similar 
fisheries  at  Tollosburv  and  other  places  in  Essex. 

Many  of  tliese  ancient  boundaries  still  subsist,  especially  where 
the  fisheries  have  been  valuable  ones  and  the  lords  of  the  manors 
liave  been  careful  not  to  derogate  from  their  rights  by  cutting  up 
the  fisheries  and  gi'anting  them  in  portions  to  riparian  owners. 
Hut  in  very  many  cases  the  fisheries  have  been  split  up  by  grants 
nuule  by  the  owners  of  them  to  riparian  owners,  or  to  owners 
in  gross ;  and  where  the  fisheries  in  the  rivers  have  been  of  little 
or  no  real  value,  especially  in  modern  times,  it  will  be  found, 
on  examinatiuii  of  tlie  evidence  of  user,  that  tlie  manorial  owner 
has  been  careless  of  his  strict  rights  and  has  allowed  ripaiuan 
proprietors  of  land  to  acquire  rights  against  him  by  user,  the 
evidence  of  the  exercise  of  which  is  sufficientlj'  strong  to  oust  his 
claim  as  lord  of  the  manor  and  vest  the  fishery  and  soil  in  them  ; 
for  the  presumption  of  law  being,  in  non-tidal  water,  tliat  the 
riparian  owner  has  the  right  to  the  soil  and  fishery  to  mid-stream  (i)  ; 
if  the  lord  of  the  manor  will  intrude  his  claim  he  must  make  out 
his  title  by  evidence  {k).  Thus  we  find  in  the  smaller  rivers,  where 
the  fishery  is  of  little  value,  that  it  is  most  frequently  owned  by  the 
riparian  owners  on  the  banks  rather  than  Ijy  the  lord  of  tlie  manor, 
in  whom  it  was  formerly  vested.  The  true  conclusion  as  to  the 
extent  of  the  fishery  in  such  cases  can  only  be  decided  on  an 
examination  of  the  language  of  the  respective  titles  of  the  lord  or 
his  grantee  and  the  riparian  owner,  and  the  balance  of  the  user  by 
either  party. 

In  other  cases  it  may  happen  that  the  riparian  owiur  may  be 
able  to  show  evidence  of  fishing,  as  of  right,  opposite  bis  land,  and 
the  lord  also  may  show  evidence  of  fishing  in  the  same  stretch  of 
water ;  in  such  a  case,  although  the  riparian  owner  may  not  be  able 
to  set  up  the  ordinary  riparian  right  of  exclusive  ownership  of  the 
soil  and  fishery  to  the  mid-stream,  he  may  be  able  to  raise  a  pre- 
siuuj)tiiin  of  a  gi'ant  of  common  of  fisliery  from  the  predecessors  of 
the  lord  ol  thr  manor,  to  be  exercised  in  respect  of  the  riparian  land 
which  must  have  been  granted  him  by  a  former  lord  of  the  manor. 
In  otlier  cases  tlie  riparian  owner  may  prove  exercise  of  fishing  over 
all  tbi'  water  williiii  the   manor  in    coiniiioii  witli    tlie   lord   and  get  a 


(i)  Walcrford  Cminervutors  v.  Connolly,  (188y)  24  Ir.  L.  T.  K.  Exili.  7.  Tlic  lipariiiu 
owner  is  the  owner  of  tlic  soil  of  lialf  tlie  strfiuii  ami  is  entitled  to  lish  hiilf  llie  river,  just 
as  lie  is  entitled  tu  take  game  on  the  land  |ioition  of  his  pioiierty.  His  lijjht  is  not  ail 
easement  nor  an  incorporeal  hereditament,  jier  I'alles,  U. B.,  [unless,  scmbh,  liis  evidence 
only  shows  a  common  of  hshery],  ami  see  lieauman  v.  Kinsclla,  (1859)  H  Ir.  C.  L.  U. 
249. 

(A-)  Lamb  v.  Nctobiygin,  (1844)  1  C.  k  K.  549. 
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presumption  of  a  grant  of  common  of  lisherv  over  the  whole  water. 
Sudi  cases,  however,  are  exceptional. 

What  may  be  termed  the  loiuiitudiiial  extent  or  boundary  of  a 
fishery  up  and  down  a  river  will  be  determined  in  each  case  by  the 
extent  of  the  manor  bordering  on  the  river,  or  the  extent  of  the 
riparian  land  adjoining  the  banks  of  the  river,  in  respect  of  which 
the  iishei'y  is  claimed,  or  the  extent  of  the  fishery  b.y  the  limits 
assigned  to  it  in  the  particular  grant  or  conveyance  or  by  the  user 
from  whicli  such  grant  is  to  be  presumed.  What  nuiy  be  termed  the 
latiliidinnl  extent  or  boundary,  the  width  of  the  fishery  between  the 
bank  and  the  filum  aqiue  of  the  river,  whether  tidal  or  non-tidal,  may, 
in  many  eases,  be  a  difficult  question.  Where  there  are  fisheries 
on  ojiposite  sides  of  a  river,  the  boundary  of  the  river  and  fishery  is 
the  medium  filiim  aqute  of  the  river.  There,  from  the  first,  the 
boundary  assigned  to  the  manors  or  lands  within  which  the  river 
riowed  was  a  boundary  of  a  shifting  nature  (I),  liable  at  all  times  to 
varv  with  the  natural  changes  of  the  river  in  its  course.  It  is  like 
the  case  of  foi-eshore  (m).  The  ownership  of  the  half  stream  in  a 
river  is  a  moveable  freehold,  the  boundary  of  which  shifts  as  the 
stream  gradually  and  imperceptibly  shifts  its  course  ;  and  as  fore- 
shore is  not  that  which  at  the  time  of  the  grant  was  between  high 
water  mark  and  low  water  mark,  but  that  which  from  time  to  time 
is  between  those  two  termini,  so  the  respective  portions  of  a  river 
owned  bj*  opposite  proprietors  are  those  poi'tions  which  from  time 
to  time  lie  between  the  existmg^filum  aqiue  and  the  banks. 

But  a  question  arises  how  we  are  to  ascertain  and  fix  the  posi- 
tion of  the  Jilum  aqiue  in  tidal  and  non-tidiil  rivers  respectively. 
Is  it  to  be  the  mid-stream  at  high  water  in  tidal,  and  the  mid-stream 
at  the  ordinary  state  of  the  flow  in  non-tidal  rivers  ;  or  is  it  to  be 
the  mid-stream  at  low  water  in  tidal,  and  the  mid-stream  at  the 
deepest  part  of  the  channel  in  non-tidal  waters  ? 

The  first  point  to  consider  is,  what  is  the  aqua  of  which  we  have 
to  find  the  Jilum  or  mid-stream  line  '?  There  appears  to  be  no 
decision  or  definition  or  authority  on  this  question  in  the  English 
Courts.  In  America  the  question  has  been  considered  and  decided 
on.  If,  however,  we  have  no  authority  as  to  what  is  the  nqun,  we 
have  decisions  as  to  what  is  the  bed  of  a  river,  within  whicli  tlu' 
aqua  of  which  we  seek  to  define  the  ^filum  fiows,  and  it  would  seem 
that  a  definition  of  the  receptacle  which  holds  the  aqua  will  give  a 
definition  of  what  the  aqua  is. 

{I)  Gould  on  Waters,  sect.  159  ;  Ford  v.  Lacy,  (1861)  7  II.  &  N.  151  ;  /Wo-  v. 
Wricihl,  (1878)  4  C.  P.  D.  438  ;  Carlisle  v.  Ch-nham,  (1869)  L.  R.  4  Excli.  301  ;  Millrr 
V.  Litth;  (1878)  2  L.  11.  Ir.  304. 

(m)  Scrallon  v.  Broirii,  (18-23)  4  15.  &  C.  485. 
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The  law  in  Americii  with  legai-d  to  non-tidal  streams,  as  stated 
by  Gould  on  Waters,  is  as  follows  :  "  The  thread  of  a  private 
stream  is  the  line  midway  between  the  banks  at  the  ordinary 
state  of  till'  wati'r,  witiiout  regard  to  the  chainiel  or  the  lowest 
and  (lee])est  part  of  the  stream  («),  and  if  the  land  upon  one 
side  is  gradually  and  imperceptibly  wearing  away,  and  soil  is 
deposited  upon  the  other,  it  is  the  thread  of  the  stream  for  tlie 
time  being,  and  not  that  wliicli  existed  when  the  o]iposite  owners 
iieipiired  their  titles,  which  forms  the  boundary  between  their 
estates  "  {<>). 

"A  fresh-water  river  (yOi  I'ke  a  tidal  river,  is  composed  of  the 
alri'usi,  or  bed,  and  tlie  water;  but  it  lias  banks  instead  of  shores  (q). 
The  banks  are  the  elevations  of  land  which  confine  the  waters  in 
their  natural  channel  when  they  rise  the  highest  and  do  not  overflow 
the  banks  (r) ;  and  in  tiiat  comlition  of  the  water  the  banks,  and  the 
soil  which  is  permanently  submerged,  form  the  bed  of  the  river  (s). 
The  banks  are  a  part  of  the  river  bed  (0,  but  the  river  does  not 
include  lands  beyond  the  banks,  which  are  covered  in  times  of 
freshets  or  extraordinary  Hoods,  or  swamps  or  low  grounds  which 
are  liiible  to  overflow,  but  are  redaimable  for  meadows  or  agri- 
culture, or  which,  being  too  low  for  reclamation,  though  not  always 
covered  with  water,  may  be  used  for  cattle  to  range  upon,  as  natural 
or  unenclosed  pasture  («).  Fresh  rivers,  although  not  subject  lo  the 
daily  fluctuations  of  tlie  tide,  iiiaj'  rise  and  fall  periodically  at 
certain  seasons,  and  thus  have  dolined  liigli  and  low  water  marks. 
The  low  water  mark  is  the  point  to  which  the  river  recedes  at 
its  lowest  stage  (.<).  The  high  water  mark  is  the  line  which 
the    river    impresses    upon    the   soil    by  covering    it    for    sulHcient 


(n)  Sects.  l'J8  and  4.'..  Hopkins  Academij  v.  Dickinson,  9  Cush.  552  ;  Boscaicai  v. 
CiinterbHry,  23  N.  H.  188 ;  I'linnouth  v.  Hohlrrnrss,  cited  28  N.  H.  217. 

(o)  Niehuus  V.  Shephtrfl,  2i)  Dliio.  St.  40;  Prinuiiw  Walka;  38  JIo.  94,  98;  Minckc 
V.  Skinner,  44  Mo.  92. 

(/))  Gould  on  Watei-.s,  sect,  45. 

{q)  See  Gould  on  Waters,  sect.  41,  note. 

()•)  Howanf  V.  laijn-soU,  (1851)  13  How.  (U.  S.)381,  391,  427  ;  1?  Ala.  780  ;  //uugldun 
V.  The  C.  D.  AM.  U.  Co.,  (1S77)  47  Iowa,  370  ;  llaight  v.  Keokuk,  (1850)  4  Iowa,  199,  212 ; 
.SV'jiic  V.  Aurjusta,  (1858)  4G  Maine,  127,  137  ;  Aliibanui  v.  Georgia,  (1859)  23  How.  506. 

(s)  Ihid.,  13  How.  (U.  S.),  p.  415.  Ill  distiiij,'uisliiug  the  banks  from  the  peinianeut 
bed  of  the  river,  the  line  is  determined  by  examining  the  bud  and  banks,  and  ascertain- 
ing wlieie  tlie  presence  and  action  of  the  water  are  so  common  and  usual,  and  so  long 
continued  in  all  ordinary  years,  as  to  mark  upon  the  soil  of  the  bed  a  character  <listinct 
from  that  of  the  banks,  in  respect  to  vigetntion,  as  well  as  in  resjiect  to  the  nature  of 
the  soil  itself:  Ibiit.,  per  Curtis,  J.,  pp.  427,  428;  MeColloijh  v.  Il'ainriglil,  (1850) 
14  Peiin.  St.  171. 

(?)  Ibi'l.,  Hiti'jlil  V.  Keokuk,  (18.")6)  4  Iowa,  199. 

(1/)  Jbiil.,  13  How.  (U.  S.),  p.  415. 

(x)  13  Ifow.  pp.  415,  417,  428. 


BOUNDARIES    OF    FISHERIES.  115 

periods   to    deprive   it    of  vegetation,   luid   to   destroy  its  value    tor 
agriculture  "  (;/). 

As  to  non-tidal  rivers,  we  have  in  T"]nt;land  one  decision  as  to  the 
principles  to  be  followed  in  ascertaining  the  boundary  of  the  bed  of 
the  river  against  the  banks.  The  question  arose  in  the  case  of 
Hiiidson  v.  Aahhii  {z) ;  Komer,  J.,  remarking  that  no  authority 
existed  in  English  law,  followed  the  principle  of  the  American 
decision  in  Howard  v.  Luiersoll  (a).  The  question  in  the  case  was 
whether  a  strip  of  land  below  the  high  baidi  of  the  river  when  the 
river  was  full,  and  which  was  sometimes  covered  with  water  and  at 
other  times  not,  belonged  to  the  riparian  owner  as  accreted  land, 
or  belonged  to  the  owner  of  the  fishery  as  part  of  the  bed  of  the  river. 
The  learned  Judge  said  :  "  The  main  defence  is  that  the  land  in 
dispute  has  never  ceased  to  be,  and  is  still,  part  of  the  bed  of  the 
river.  Now,  in  considering  this  question,  there  has  been  consider- 
able discussion  as  to  how  the  bed  of  the  river  is  to  be  ascertained. 
Of  course,  if  a  river  preserves  a  tolerably  even  How,  and  does  not 
fluctuate  in  volume  nnicli,  except  on  extraordinary  occasions,  there 
is  no  difficulty  in  determining  its  bed.  lUit  when  the  river  is  one 
like  the  Thames,  that  is  to  say,  one  which,  apart  from  extraordinary 
floods  or  droughts,  changes  considerably  in  volume  in  the  course  of 
each  year,  being,  as  a  rule,  much  higher  in  some  months  of  the 
year  than  in  others,  then  the  question  as  to  how  its  bed  is  to  be 
determined  is  not  so  easy.  Various  suggestioiis  have  been  made  in 
the  case  before  me  by  the  opposing  sides.  It  has  been  suggested, 
inter  alia,  (1)  that  any  land  which  is  covered  by  the  river  in  the 
course  of  its  flow  at  any  time  during  an  average  or  ordinary  year  is 
of  necessity  to  be  considered  part  of  the  river ;  (2)  that  no  land 
is  to  be  considered  as  part  of  the  bed  which  is  not  always  covered 
by  the  river  throughout  aii}'  ordinary  or  average  year  ;  and  (3)  that, 
by  some  sort  of  analogy  to  the  method  of  fixing  the  margin  of  the 
bed  of  the  ocean  on  the  seashore,  the  nuirgin  of  the  bed  of  the  river 
is  to  be  ascertained  by  taking  a  line  midway  between  the  margin  of 
the  bed  covered  by  the  average  highest  How  and  of  that  covered  by 
the  average  lowest  flow  of  the  river.  But,  in  my  opinion,  none  of 
these  suggestions  are  well  founded.  I  think  that  the  question 
whether  any  particular  piece  of  land  is  or  is  not  to  be  helil  part  of 

(//)  Huward  v.  IwjcrsoU,  (1851)  13  How.  381  :  Huin/Muii  v.  The  C.  D.  <l-  M.  U.  Co., 
(1877)  47  Iowa,  370  ;  Musscr  v.  Hrrs/ici/,  (1876)  42  Iowa,  356  ;  ilcCoUoijh  v.  IVain- 
riijhl,  (18.50)  14  Pemi.  St.  171  ;  Stover  v.  Jack,  (18G9)  «0  IVim.  St. '339  ;  Il'aiiiu-ncjIU  v. 
.Mri'uUiadjh,  (1869)  63  IVnn.  St.  66.  See  The B<iltiirc,  Am.  State  Pajiers,  vol.  17,  p.  90  ; 
Fulilie  LauJs,  vol.  2,  jip.  90  rf  scq.  ;  Municijialilij  Xo.  2  v.  Orleans  Cotton  Press,  18 
La.  125,  278 ;  Lucy  v.  Grnn.  (1877)  84  Pemi.  St.  .514  ;  ilaiit  v.  Chambers,  3  Ohio,  495. 

(j)  [1896]  1  Ch.  78  ;  [1896]  2  Cli.  1. 

(«)  54  U.  S.  at  \>.  427. 
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the  bed  of  a  river  fat  any  particular  si)ot,  at  any  particular  time,  is 
one  of  fact,  often  of  considtrablc  (lifficulty,  to  be  determined,  not  by 
any  liard-and-fast  rule,  but  by  regarding  all  the  material  circum- 
stances of  the  case,  including  the  fluctuations  to  which  the  river  has 
been  and  is  subject,  the  nature  of  the  land,  and  its  growth  and  its 
user,     I  know  of  no  authority  in  English  law  which  has  expressly 
decided  this,  but  on  principle  I  think  it  ought  to  be  so  decided.    In 
the  United  States  the  question  has  been  judicially  considered,  and  a 
view  expressed  in  accordance  substantially  with  that  formed  by  me. 
I  lind  tliat  in  the  case  of  Iloiiard  v.  lugersoU  {h),  before  the  Supreme 
Court  of  the  United  States,  Curtis,  J.,  expresses  himself  as  follows 
with  reference  to  the  (|uestion  ;  and  though,  of  course,  his  decision 
in  nowise  binds  our  Courts,  yet  1  cite  his  judgment  because  I  think 
that,  ill  substance,  it  is  in  accordance  with  the  I"]nglish  law  on  the 
point.      He  says  :   '  That  the   banks  of  a  river  are  those   elevations 
of  land  which  confine  the  waters  when  they  rise  out  of  the  bed  ;   and 
the  bed  is  that  soil  so  usually  covered  with  water  as  to  be  distiii- 
guislnible  from  the  banks  by  the  character  of  the  soil  or  vegetation, 
or  both,  produced  by  the  connnon   presence  and  action  of  flowing 
water.     But  neither  the  line  of  ordinary  high  water  mark,  nor  of 
ordinary  low  water  mark,  nor  of  a  middle  stage  of  water,  can  be 
assumed  as  the  line  dividing  the  bed  from  the  banks.     This  line  is 
to  be   found    bj-  examining  the   bed  and    banks,   and  ascertaining 
where  the  pi'esence  and  artioii  of  water  are  so  common  and  usual, 
and  so  long  continued  in  all  ordinary  years,  as  to  mark  upon  the 
soil  of  the  bed  a  clinracter  distinct  from  that  of  the  banks,  in  respect 
to  vegetation,  as  well  as  in  respect  to  the  nature  of  the  soil  itself. 
Whether  this  line   between  the   bed   and   the  banks  will    be   found 
above  or  below,  or  at  a  middle  stage  of  the  water,  must  depend  upon 
the  character  of  the  stream.     The  height  of  a  stream,  during  much 
the  larger  part  of  the  year,  may  be  above  or  below  a  middle  jioint 
between  its  highest  and  least  flow.     Something  must  depend  also 
upon  the  rapidity  of  the  stream  and  other  circumstances.     But  in 
all  cases  the  bed  of  a  river  is  a  natural  object,  and  is  to  be  sought 
for   not   merely  by   the  ai)plication   of   any   abstract    rules,  but  as 
other  natural  objects  are  sought  for  and  found,  by  the  distinctive 
appearances  the_v  present :    the   banks    being  fast  land,  on  which 
vegetation,  appropriate  to  such  land  in  the  ])articular  locality,  grows 
whorevei'  the  bank  is  not  too  steep  to  permit  such  growth,  and  the 
bed  being  soil  of  a  diflVreiit   character,   and  having  no  vegetation, 
or  only  sucli  as  exists  when  commonly  sul)iiierged  in  water.'  " 

(_)n  appeal  (<•)  it  was  held  that  the  principle  on   which   liomer,  J., 

(I,)  54  U    S.  at  \>.  427.  (c;  [189li]  2  Cli.  1. 
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liiul  i)rofpeded  in  dt^enniuing  the  extent  i)t'  thi>  bed  of  the  river  was 
sound,  but  tliat  lie  had  been  mistaken  on  tlie  facts  and  misled  by 
the  examination  of  certain  photographs.  Smith,  L.J.,  adopted  the 
decision  in  the  case  of  The  State  of  Alahniiia  v.  State  of  Georfiia  (d), 
as  I'oUows  : — 

"  I  take  the  bed  of  a  river  to  be  where  the  running  water  of  the 
river  makes  its  mark.  It  may  be  there  one  moment  and  back 
another;  and  as  the  rains  fnjni  heaven  descend,  it  will  ever  and 
again  fill  its  old  accustomed  bed. 

"  I  will  here  use  the  words  which  [  liud  in  an  Amei-iean  case  to 
which  I  have  been  referred  (State  of  Alabama  v.  State  if  Georgia), 
for  they  in  apt  language  convey  wliat  I  mean  to  express  as  to  what 
constitutes  a  bed  of  a  river  :  '  The  bed  ()f  a  river  is  that  portion  of 
its  soil  which  is  alternately  covered  and  left  bare,  as  there  may  be 
an  increase  or  diniiniition  in  the  supply  of  water,  and  which  is 
adetjuate  to  contain  at  its  average  and  mean  stage  during  the  entire 
year,  without  reference  to  the  extraordinary  freshets  of  the  winter 
or  spi'iug,  or  the  extreme  droughts  of  the  summer  or  autumn.'  " 

We  have  here  a  clear  decision  on  the  principles  by  which  the 
extent  of  the  bed  of  a  non-tidal  river  is  to  be  ascertained,  and  it 
would  appear  to  follow  (although  there  is  at  present  no  English 
decision  on  the  point)  that  in  ascertaining  the  position  of  the  filuiii 
of  the  bed,  the  middle  line  between  the  edges  of  the  bed  at  the 
ordinary  state  of  the  river  will  be  taken.  This  line  will  be  the  filum 
aqiue,  and  will  form  the  boundaries  of  the  soil  and  the  fishing  rights 
of  the  respective  owners  of  the  fisheries  on  either  side  of  the  river. 

If  this  principle  is  sound,  it  will  happen  in  some  rivers,  at  the 
time  when  the  flow  of  the  water  is  low,  that  the  owner  of  the  fishery 
on  one  side  of  the  river  may  be  temporarily  deprived  of  his  fishery. 
It  seems  clear  that,  in  seeking  for  the  filum  aquce,  the  opposite  pro- 
prietors cannot  follow  the  state  of  the  water  with  regard  to  its  depth 
from  day  to  day.  The  line  to  be  drawn  between  them  is  the  mid-line 
of  the  usual  How,  not  the  mid-line  of  the  How  as  it  may  happen  to 
exist  from  day  to  day.  The  line  is  to  follow  the  contour  of  the 
bank  where  the  water  mark  of  usual  flow  is  marked  upon  the  bank. 
This  in  a  winding  river  may  have  the  eflect,  during  periods  of  low 
How,  of  i)utting  the  whole  of  the  rishery  on  one  side  of  the  line  and 
depriving  the  opposite  proprietor  of  his  Hshery  until  the  water  rises 
to  its  usual  height.  There  must  be  some  definite  position  for  this 
mid-line,  and,  notwithstanding  its  possible  inconvenience,  this  seems 
to  be  the  only  possible  line  to  divide  the  right  of  soil  and  the  right  of 
fishery  in  a  non-tidal  river ;    for  if  it  be   lield   that  the   opposite 

[(()  (1859)  64  U.  S.  ,->15. 
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proprietors  are  to  follow  tlu'  daily  state  of  the  flow  of  the  water  to  find 
the  mid-line,  then  there  will  nevc^r  be  an  ascertainable  boundarv  for 
their  rights;  c.;/.  suppose  that  the  proprietor  of  the  south  bank  has 
fixed  l)ucks  to  the  mid-stream  opposite  his  lands,  measuring  it  at  the 
usual  flow,  at  a  spot  wdiere  the  bank  is  concave  in  shape,  with  the 
deep  water  running  against  it ;  then  if  in  summer  time  the  water 
remains  only  on  the  south  side  of  the  river,  where  the  bucks  are 
situate,  if  the  proprietor  on  the  north  l)ank  is  to  follow  the  state  of 
the  water  and  search  for  the  mid-line  in  the  middle  of  that,  he 
would  be  taking  the  profit  of  some  of  the  bucks  and  nnmifestly 
trespassing  on  the  soil  belonging  to  the  proprietor  on  the  south 
bank.  There  is  no  suggestion  that  owners  of  fisheries  on  oppt)site 
banks  are  entitled  to  fish  in  common,  except  l)y  mutual  agree- 
ment (c).  Each  has  a  distinct  right  on  his  own  side  of  the  Jihtm, 
and  stands  to  gain  or  lose  his  fisherj'  according  to  the  rise  and 
fall  of  the  flow  of  the  river.  If  the  gradual  alteration  of  the 
course  of  the  bed  of  the  river  changes  the  position  of  the  marks 
of  the  usual  flow  on  the  banks  which  give  the  limits  of  the  bed, 
then  the  mid-line  will  change  and  follow  the  curves  of  the  banks 
irresjiective  of  the  depth  of  the  water  on  either  side  of  it,  and 
the  freehold  will  shift,  as  the  line  of  the  usual  flow  on  the  bank  shifts, 
by  gradual  process.  The  riparian  owner  will  gain  the  laud  accreting 
to  his  freehold  on  the  one  side,  the  opposite  riparian  owiu'r  losing 
his  land  washed  away,  but  retaining  his  fishery,  on  the  other  side. 

In  tidal  rivers  in  which  fisheries  exist  and  are  bounded  by  the 
/ilitni  aquce,  as  the  Severn  (/),  the  Tyne,  the  Trent,  itc,  we  have 
again  no  definition  of  what  is  the  aqua,  but  we  have  authority  as  to 
what  is  the  til II III  aqiuc.  I,ord  Hale  shows  (r/)  that  "  the  _/(/«;»  aqua 
Sahriiuc,  or  the  middle  <if  the  utrcain  or  channel  at  loir  water,  is  the 
constant  bouiulary  of  the  nnuiors  on  every  side,  let  it  change  its 
course  as  often  as  it  will  and  as  much  as  it  will."  From  this  it 
would  ajjpear  that  the  aqua  in  tidal  rirers  is  the  water  of  the  liver 
(not  of  the  sea)  at  the  time  of  low  water  when  the  tidal  influence  is 
absent  and  the  river  is  discliarging  its  waters  to  the  sea.  This 
aqua  runs  in  the  bed  (fiiiidiis)  of  the  river,  and  the  /Hum  aqu<f  is  its 
mid-line.  The  edge  of  the  foreshore  at  ordinarj*  low  water  takes  the 
place  of  the  edge  of  the  bank  of  non-tidal  water  at  the  usual  flow 
and  forms  the  shoreward  limit  of  the  bed  [Juinhis),  just  as  the  bank 
(ripa)  at  the  usual  flow  forms  the  edge  of  the  bed  of  a  non- 
tidal  river. 

The  question  of  what  is  the  "bed"  of  a  tidal  river  (the  lower 
Thames)  was  discussed  in  the  case  of  Pearce  v.  Dunthui  (h).     The 

(e)    See  case  of  Preston,  nvir,  pp.  47,  59.  (.7)  First  Treatise,  p.  :!.'i4. 

(/)  Hnle,  Dp  Jure  Maris.  (h)  flSfti!]  2  (J.  H.  :?6ft. 
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question  in  tliiit  case  wsis  wlietliiT  the  toreshoiv  owned  by  a  ]n-ivate 
person  came  witliiu  the  definition  of  the  "  bed  of  the  Thames  " 
used  in  tlie  Thames  Conservancy  Acts,  1857  and  1894.  It  was 
decided  by  Cave,  J.,  and  Wills,  J.,  that  the  "  shore  "  was  a  distinct 
thing  from  the  bed,  and  that  the  bed  was  the  river  between  the  low 
water  marks  on  either  side.  Wills,  •!.,  observing  that  the  case  of 
Ilindson  v.  Ashbij  referred  to  the  non-tidal  part  of  the  river  where 
there  was  no  foreshore,  decided  on  the  authority  of  Att.-Gcn.  v. 
Chambers  (0,  that  the  shore  was  littus  maris,  as  distinguished  from 
"  soil  of  the  sea,"  which  is  the  same  thing  as  "  bed."  The  same 
question  as  to  the  same  place  was  raised  in  the  case  of  Tlic  Con- 
servators of  the  River  Thames  v.  Smce(l{j).  The  Court  of  A])peal 
disapproved  of  the  decision  in  Pearee  v.  Biintini/,  Smith,  L.J., 
deciding  (p.  338),  on  the  authority  of  the  case  of  Tlie  State  oj 
Ahihama  v.  State  of  Geon/ia  (A),  referred  to  in  Ilindson  v.  Ashby, 
that  the  phrase  "bed  of  a  river"  meant  the  bed  between  the 
ordinary  high  water  marks;  Chitty,  L.J.  (at  p.  353),  being  of  the 
same  opinion,  but  not  referring  to  any  authority.  Lord  Esher 
concurred  in  these  judgments.  Lord  Justice  Smith  said  :  "  Then 
what  is  the  j}rimd  facie  meaning  of  the  words  the  '  bed  of  the 
Thames '  ?  In  my  judgment  they  denote  that  portion  of  the  river 
which  in  the  ordinary  and  regular  course  of  nature  is  covered  by 
the  waters  of  the  river.  It  need  not  be  constantly  covered  if  in  the 
orilinarv  course  of  things  it  is  habitually  covered.  I  will  cite  a 
passage  from  the  judgment  in  an  American  case,  namely,  that  of 
The  State  of  Alabama  v.  State  of  Geor^/ia  (I),  which  I  cited  in  mj* 
judgment  in  Ilindson  v.  Ashby  (m),  for  it  exactly  conveys  what  I 
understand  by  the  meaning  of  the  phrase  '  bed  of  a  river '  [non-tidal]. 
It  is  this  :  '  The  bed  of  the  river  is  that  portion  of  its  soil  which  is 
alternately  covered  and  left  bare,  as  there  may  be  an  increase  or 
diminution  in  the  supply  of  water,  and  which  is  adequate  to  convey 
it  at  its  average  and  mean  stage  during  the  entire  year,  without 
reference  to  the  extraordinary  freshets  of  the  winter  or  spring,  or 
the  extreme  droughts  of  the  summer  or  autumn.'  This,  when 
applied  to  a  tidal  river,  means  without  reference  to  extraordinary 
tides  at  anj'  time  of  the  year.  This,  in  my  judgment,  is  the  prima 
facie  meaning  of  the  words  '  bed  of  the  Thames,'  and  the  question 
is,  in  the  Act  of  1894,  is  there  a  context  which  causes  the  woi'ds 
not  to  bear  their  prima  faeie  and  ordinary  meaning  ?  "  Lord  Justice 
Chitty  said  :   "I  come  now  to  consider  the  first  of  the  three  paints 


(i)   (lSo9)  4  De  M.  &  G.  p.  213.  (f)  (1859)  64  U.  S.  515. 

U)  [1897]  2  Q.  B.  334.  {m,   [ISye]  2  Ch.  1,  at  p.  25 

«•)   (1859)  64  V.  S.  515. 
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mentioned  in  mi  enrly  piirt  of  tliis  ju(l<»nient,  namely :  "What  is  tlie 
jiroper  meaning  of  the  term  '  hed  '  wlien  applied  to  such  a  viver  as 
tiie  Thames,  which  from  its  source  as  far  as  Teddington  Lock  is  a 
non-tidal  river,  and  from  Teddington  Lock  downwards  is  a  tidal 
river?  In  my  opinion  the  hed  of  the  Thames  means,  and  includes, 
the  soil  or  ground  which  is  covered  bj'  water  in  the  ordinary  course 
of  nature — the  ground  over  which  tlie  water  Hows  or  on  which  it 
lies.  I  exclude  all  extraordinary  causes  whereby  the  volume  of  the 
water  is  increased  or  diminislied,  sucli  as  unusual  Hoods  or  drouglits, 
and  unusual  winds,  which  have  a  considerable  etfcct  on  the  tidal — 
and  pai'ticularly  the  u[)pcr  tidal — portions  of  the  river.  So  far  as 
the  tide  flows  and  reflows  I  include,  as  part  of  the  bed,  the  soil  or 
ground  lying  below  high  water  mark  at  ordinary  tides." 

Thus  the  principle  of  defining  the  bed  in  a  non-tiilal  and  a  tidal 
river  was  held  to  be  the  same,  viz.,  that  the  bed  is  to  be  measiu-ed 
by  the  ordinary  state  of  the  water.  With  much  diffidence,  and  with 
the  greatest  deference,  it  is  submitted  that  this  decision,  except  in  so 
far  as  it  is  a  decision  as  to  the  meaning  of  the  words  "  bed  of  the 
Thames"  as  found  in  flir  C'(in>!i'rr<inc>/  Arfs,  is  not  altogether  sound. 
The  dicta  of  the  learned  Judges,  however,  lay  down  the  law  as 
applying  generally  to  all  rivers  of  the  same  nature  as  the  Thames, 
viz.,  being  partly  tidal  and  partly  non-tidal.  AVith  regaid  to  the 
non-tidal  part  of  a  river,  the  measurement  of  the  bed  by  the 
ordinary  state  of  the  water  is  reasonable  and  practical,  because  the 
river  consists  of  two  elements,  viz.,  the  bed  and  the  banks,  and  the 
boiuidary  of  the  bed  must  be  found  somewhere  between  the  filum 
and  the  top  of  the  bank  on  cither  side;  but  when  we  come  to  the 
tidal  part  of  the  liver  difl'creiit  considerations  arise.  In  the  non- 
tidal  river  there  are  two  elements  only,  viz.,  the  bed  {J'unili(s)  and 
the  bank  (lijw)  ;  there  is  no  intermediate  hereditament  between 
them  like  the  "  shore  "  or  "  foreshore."  In  the  tidal  river  we 
have — (a)  the  bed  (fnndns)  ;  (b)  the  shore  (littiis)  ;  and  (c)  the  bank 
(ripa).  If  this  decision  is  right  we  have  this  singular  result,  viz., 
that  in  non-tidal  waters  the  middle  of  the  bed  is  the  mcdiuw  Jilum 
aqiuv,  whilst  in  tidal  waters  it  is  not  so.  if  the  bed  of  the  river  in 
tidal  Wiiters  is  the  soil  between  the  low-water  marks,  then  the 
medium  /Hum  a<[U<i''  will  be  (•(jnivalcnt  to  the  lihiiu  of  the  bed,  as 
it  is  in  non-tidal  waters  ;  but  if  the  "  bed  "  of  a  tidal  river  is  held 
to  be  the  soil  l)etween  the  high-water  marks,  the  filum  of  that  bed 
will  be  a  line  diil'ering  altogether  from  the  Jilum  of  the  water,  and 
will  be  inconsistent  with  the  marking  of  the  boundaries  of  fore- 
shores and  fisheries  in  that  bed.     I^ord  Hale  (h)  clearly  shows  that 

(ii)  First  Troalisc  ;  ilooic  on  Foreshore,  p.  354, 
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tiu-filHiii  aqiuc  iis  a  boundiirv  is  to  be  taken  at  hue  iratcr,  and  not  at 
high  water.  He  says  :  "  But  most  certainly  at  tliis  day,  and  for  all 
tyme  whereof  the  memory  of  man  is  not,  the  ji  I  am  aqiue  Sahritue,  or 
the  middle  course  of  the  streme  or  channel  at  loir  water,  is  the 
constant  boundary  of  the  manors  on  every  side,  let  it  change  its 
coiu-se  as  often  as  it  will  and  as  much  as  it  will"(()).  It  is  clear 
that  the  Jiliiin  aqiue  taken  at  low  water  is  the  mid-line  of  a  tidal 
river.  The  Duke  of  Lancaster,  as  lord  of  the  fee  of  Halton,  had 
a  right  to  have  the  filiim  of  the  Mersey  kept  open  so  as  to  leave 
passage  for  him  and  his  men  in  a  boat  with  eight  oars  of  a  length  of 
eight  feet  outside  the  boat  nt  tlic  loircst  of  tin;  icntcr{p).  The  manors 
on  the  Mersey  and  the  Dee  are  all  bounded  at  tlie  mid-streiim  {({), 
and  the  case  is  the  same  in  other  estuarial  rivers.  It  would  appear 
that  the  learned  -Judges  have  been  misled  in  The  C'ouscrrators 
of  the  River  Thames  v.  Smecd  by  a  consideration  of  what  was  the 
"  ordinary  state  of  the  water  "  in  tidal  estuaries,  and  have  adopted 
the  ordinai'y  state  of  the  water  of  the  sea  instead  of  the  ordinary 
.state  of  the  water  of  the  river  as  the  limit  of  the  bed  of  the  river. 
The  Legislature,  in  passing  the  Sea  Fisheries  .Act,  1868,  sect.  69, 
appears  to  have  taken  a  dift'ereut  view.  Power  was  thereby  given 
to  the  Board  of  Trade  to  make  orders  for  the  establishment  of 
oyster  and  mussel  fisheries  on  the  shore  and  hed  of  the  sea,  or  of  an 
estuaiy  or  tidal  river  above  or  below  or  parti}'  above  and  partly 
l)elow  low  water  mark.  The  Attorney-Cxeneral,  in  Crown  informa- 
tions, distinguishes  between  the  right  of  the  Crown  to  the  foreshore 
and  its  right  to  the  "  bed  "  of  the  sea.  The  boundary  of  the  "  bed," 
on  the  banks  on  either  side,  is  to  be  sought  for  between  the  top  of 
the  bank  at  high  water  and  tlie  rihoit  of  tlie  river  at  low  water. 
At  high  water,  according  to  this  decision,  the  "bed"  will  consist 
of  all  land  covered  with  water  at  high  water  of  ordinary  tidea, 
i.e.  by  the  water  of  tlie  aea,  not  the  waters  of  tlie  river.  Now,  if 
we  seek  for  tlie  "tHinn  aqiue,"  or  "thread,"  or  "mid-stream"  of 
tlie  tidal  river,  in  what  manner  shall  the  line  of  it  be  drawn  ? 
if  it  is  the  nlum  of  the  "bed"  of  the  tidal  river,  as  it  is  in 
the  non-tidal,  and  that  bed  extends  to  the  in-dinary  high  water 
mark  on  either  side,  it  is  obvious  that  this  "mid-line"  in  an 
estuary,  where  the  low  water  channel  winds  and  twists  first  on  one 
side  and  then  on  the  other,  will  be  a  line  following  the  contours 
of  the  banks  at  ordinary  high  water  mark,  and  not  the  contour  of 
the  foreshore  at  ordinary  low  water  mark,  and  will  not  in  any  sense 

(a)  First  Tieatise,  p.  ;i.'>3  ;  Ue  Jure  Maris,  jip.  403,  405. 

(p)  <Jiio  Wanauto  Rolls.  Cliesliiie,  31  Echv.  III.,  Duchy  of  Lancaster  C'lianteiy  Roll, 
Xo.  45,  20  Sept.  16  Edw.  IV. 

{.q)  Muore  on  Foreshore,  pp.  153,  154,  107,  168. 
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be  the  Jiliim  aqiue  at  all  except  at  hiyli  water.  A  glance  at  an 
.\dnuialty  chart  of  any  tidal  estuary  will  show  this.  Such  a  mid- 
line will  at  low  water  cut  oft'  pieces  of  the  foreshore  on  one  side  of 
the  low  water  channel  from  the  main  land,  and  also  on  tlie  other 
side,  and  will  bo  aa  entii'ely  unpractical  line,  and  an  iuiixissible  one 
to  mark  the  boundary  of  fisheries  or  foreshores  between  opposite 
manors.  The  foreshore  is  "that  land  which  lies  from  time  to  time 
between  the  ordinary  liiuli  and  low  water  marks  "  (/•).  It  is  therefore 
impossible  to  supposi^  that  in  tidal  rivers  there  is  no  distinction 
between  the  bed  (fuii(lit>s)  and  the  shore  {littus)  ;  and  are  we  not 
driven  to  the  conclusion  that  in  tidal  estuaries  the  bed  (fundus)  of 
the  river  is  that  channel  wiiich  carries  out  the  natural  function  of 
the  upper  river,  viz.,  the  discharging  of  the  land  water  flowing  down 
in  the  course  of  nature  to  the  sea  when  not  affected  b_v  the  tidal 
intiuence  in  raising  the  tidal  waters  of  the  sea,  and  holding  back 
temjiorarily  the  land  waters  coming  down  the  river.  In  short,  does 
not  a  tidal  river  consist  of  ditferent  areas  at  difterent  periods  ? 
When  it  is  low  water  it  consists  of — (1)  tlie  bed  of  the  river  ; 
(2)  the  foreshore  or  shore  [Uttiis)  of  the  river  bounded  by  the  bank 
[ri2>a)  above  ordinary  high  water  mark.  Wlu'U  it  is  high  water 
it  is  an  arm  of  the  sea  in  which  the  bed  and  the  foreshore  are 
submerged.  The  foreshore  is  such  only  because  it  is  ati'ected  by 
the  Howing  of  the  tide,  otherwise  it  would  be  the  "  fipa  "  or  bank  of 
the  non-tidal  river.  Its  existence  as  foreshore  is  not  due  to  the 
action  of  the  river  bringing  down  land  water  ;  it  is  due  to  the  action 
of  the  sea  flowing  over  it,  and  as  it  owes  its  existence  to  the  sea  and 
not  to  the  river,  can  it  be  said  that  it  is  part  of  the  "bed" 
(fundus)  of  the  licer  /  It  is  submitted  that  it  cannot,  and  that  it 
is  not  part  of  the  bed  of  the  river. 

Then  if  the  bed  (t'lindus)  of  the  tidal  river  be  taken  to  be  that 
which  lies  between  the  ordinary  low  water  marks  on  either  side  in 
which  the  river  flows  wlu-n  delivering  its  land  water  to  the  sea,  there 
will  be  no  diiiiculty  in  finding  ihe  J  Hum  aqiue,  or  thread  of  the  river, 
in  siuli  a  way  that  it  will  form  an  easily  ascertainable  boundary 
betwien  the  foreslK>res  and-  he  fisheries  thereover — a  boundary 
consistent  with  the  ownership  of  the  foreshore  on  either  side  of  it, 
and  consistent  with  all  the  principles  of  the  law  of  accretion,  and 
consistent  with  what  we  know  of  such  boundaries  in  tidal  estuaries 
as  the  Severn.  See  Hale,  De  Jure  Maris  (pp.  384,  403,  and  405, 
concerning  islands).  This  mid-line  no  doubt  will  vary  with  the 
change  of  the  curi'ent  of  the  river  between  its  foreshores  and 
between  the  marks  of  ordinary  low  water  on  either  side  from  time 

(»•)  Scrattoii  V.  Jii-otmi,  I182.'«;  4  li.  &  V.  -ISS. 
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to  time ;  but  it  will  be  an  ascertainable  line  by  which  owners  of 
foreshore  and  owners  of  fisheries  and  islands  can  ascertain  their 
boundaries  by  simple  observation.  Access  to  the  foreshores  and 
fisheries  from  either  side  will  be  easy  and  natural,  and  the  property 
in  them  may  be  possessed  without  danger  of  dispute  as  to  any 
arbitrary  line,  such  as  must  be  the  case  if  the  line  is  to  be  drawn 
midway  between  the  ordinary  high  water  marks.  It  is  submitted 
that  the  river  in  tidal  estuaries  is  the  river  at  low  water,  and  the  bed 
of  the  river  is  bounded  by  the  foreshore  on  either  side,  just  us  the 
bed  of  the  non-tidal  river  where  there  is  no  foreshore  is  bounded  by 
the  Viaiik  at  the  oi'dinarj'  state  of  the  water  (s). 

{s)  See  the  case  of  J/iller  v.  LiUle,  (1878)  4   L.  R.   Ir.  302,  where  the  riivr  in  an 
estuary  was  dealt  witli  as  a  river  at  the  low  water  state  nl'  the  tide. 


CHAPTER  XXI. 
Or  Change  in  the  Course  of  a  Hiveu,   and  its   Effect   ui'ox 

THK    OwNEUSiriP    OF    THE    FiSHERY    THEREIN'. 

An  early  statement,  of  the  law  as  to  tlie  effect  of  the  eliange  in  the 
course  of  a  river  occurs  in  the  Year  Book,  Assizes  22  Edward  III., 
fol.  100,  pi.  93.  The  printed  text  is  corrupt;  but,  comparing  it 
with  four  ]MSS.  («),  the  entry  is  as  follows  : — 

"If  a  water  runs  between  two  lordships,  of  wliich  the  watrr  and 
the  whole  stream  (fuuiitai/u)  belongs  to  one  lord,  if  this  water  by 
little  and  little  diminish  the  soil  of  that  lord  to  whom  the  water  was 
not,  and  increase  the  soil  of  the  other,  so  that  the  diannel  of  this 
water  is  removed  towards  him  out  of  its  course  upon  the  soil  of  the 
other  lord  in  ])art  or  in  tlie  whole  ;  still  this  water,  with  the  whole 
stream  {Jhuiduyii),  belongs  to  the  lord  to  whom  it  first  was,  if  this 
increase  of  the  water  has  been  so  gi-adual  (si  celement)  that  none 
can  perceive  it  nor  clearly  see  {nc  voir  boniirinciit)  tlie  increase,  as  it 
lias  increased  by  process  of  time  as  in  many  years,  and  not  in  one  year 
nor  in  one  day  ;  and  if  certain  bounds  be  not  put  and  i'ouiid  before 
whereby  one  can  perceive  this  increase  (b).  But  if  it  has  increased 
suddenlj'  by  force  of  a  Hood,  this  takes  away  from  one  lord  part  of 
ills  soil,  whereby  the  soil  of  the  other  lord  increases  on  the  other  side 
of  the  water  ;  in  such  sudden  increase  no  man  ought  to  lose  his  soil, 
if  the  river  be  not  an  arm  of  the  sea,  wiiere  he  will  not  have  the 
water  with  his  soil :  and  qmere  albeit,  that  tlie  soil  is  increased  by 
an  arm  of  the  sea  shall  he  lose  his  soil?  but  I  believe  that  he  siiall 
not.  And  note  that  every  water  that  Hows  and  reflows  is  called  an 
arm  of  the  sea  so  far  upward  as  it  flows.  And  note  that  Tinn'pe,  J., 
said  tliat  if  a  water  wliirli  is  a  liighway  by  increase  of  tlie  watt'r,  or 
by  force  of  the  same  change  its  course  on  to  another  soil,  still  it  is 
also  liighway  there  where  this  water  is  as  it  was  before,  in  its  ancient 
course,  so  that  the  lord  of  that  soil  cannot  disturb  this  new-made 
course.     Adjudged  in  the  Eyre  of  Nottinghani." 

Lord  Halo  (t)  deals  with  this  entry  as  follows :   "  If  a  fresh  river 

{a)  MS.  Rog.  B.  JIus.  19  A.  xiii.  f.  33,  MS.  .\ddit.  22,.')54,  MS.  Kgcrton,  748, 
|>.  -is,  MS.  Hail.  811,  f.  46  b. 

(4)  ''Et  ei  certeiiies  boundes  no  soient  mis  et  troves,  dount  hoiirc  jiuil  apcrcciieir  ceo 
incrcas."  Two  MSS.  read  ilcniii/it  que  hammc  puit  apcrccicier,  &c.  N.B. — This  passage 
is  iucoiTectly  translated,  Foster  v.  IFritjIU,  (1878)  4  C.  P.  D.,  at  p.  442. 

(<•)  Ue  Jure  Jlaris,  cap.  i.  )i.  371. 
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between  the  lauds  of  two  lords  or  owners  (</)  do  insensibly  '^n'ln  on 
one  or  the  other  side,  it  is  held,  22  Ass.,  pi.  93,  that  the  propriety  con- 
tinues as  before  in  the  river.  But  if  it  be  done  sensibly  and  suddenly, 
then  the  ownership  of  the  soil  remains  according  to  the  former 
bounds.  As  if  the  river  running  between  tlie  lands  of  A.  and  B. 
leave  his  course  and  sensibly  makes  his  channel  entirely  in  the  lands 
of  A.,  the  whole  river  belongs  to  A.  ;  aqua  cedit  solo :  and  so  it  is, 
though  if  the  alteration  be  by  insensible  degrees,  but  there  be  other 
known  boundaries  as  stakes  or  extent  of  land  ;  22  Ass.,  pi.  93.  And 
though  the  book  makes  a  question  whether  it  hold  the  same  law  in 
the  case  of  the  sea  or  owners  of  it,  vet  certainly  the  law  will  be  all 
one,  as  we  shall  have  occasion  to  show  in  the  ensuing  discourse.  But 
yet  special  custom  may  alter  the  case  in  great  rivers.  For  instance, 
the  river  of  Seveiui,  which  is  a  wild  river ;  yet,  by  the  common 
custom  used  below  Gloucester  Bridge,  it  is  the  common  boundary 
of  the  manors  of  either  side,  what  course  soever  the  river  takes  ; 
viz.,  the  jihnii  aqiue  is  the  connnon  mark  or  boundary,  though  it 
borrow  great  quantities  of  land,  sometimes  of  one  side,  sometimes 
of  the  other,  and  give  them  to  the  opposite  shore." 

The  authorities  were  discusseil  as  to  the  case  of  a  tichd  river  in 
the  case  of  Mni/nr  of  Carlisle  v.  Gnihum  in  1869  {c).  In  this  case 
tlie  corporation,  as  grantees  of  the  Crown,  were  entitled  to  a  several 
fishery  in  a  part  i>f  the  river  Eden,  whicii  formed  a  beud  or  loop  of 
the  river.  About  1693  the  water  of  the  river  began  to  recede  from 
the  loop  and  to  pass  up  and  down  a  passage  wliich  had  up  to  that 
time  been  merel}'  a  ditch  with  very  little  water  in  it,  and  at  parts 
entirely  dry,  which  was  called  "  the  Goat."  The  soil  of  the  Goat  and 
the  lands  on  both  sides  of  it  and  the  fishery,  and  the  fishery  throughout 
the  whole  course  of  the  river  from  the  lower  end  of  the  Goat  to  the 
sea,  belonged  to  the  Lowther  family  and  the  Earl  of  Lonsdale,  under 
whom  the  defendant  claimed.  By  slow  degrees  and  imperceptibly 
the  river  altogether  shifted  its  course  from  the  loop  to  the  goat,  and 
the  loop  dried  up.  The  question  was  whether  the  corporation  could 
follow  their  fishery  in  the  new  channel  formed  by  the  river  where  the 
lands  on  both  sides  belonged  to  a  subject.  It  was  lield  that  they 
could  not.     Chief  Baron  Kelly  in  his  judgment  says: — 

•'  In  the  case  of  Murphy  v.  Ryan  (/),  O'Hagan,   J.,   in  delivering 

(rf)  It  is  to  lie  remarked  that  Lord  Hale  omits  to  notice  tliat  the  case  iu  the  Year 
Book  relates  to  a  river  rminiiii;  between  two  lordships  where  the  river  and  bed  belongs 
wholly  to  one  of  the  two  lonishiiis,  bnt  he  treats  it  as  if  the  lordships  had  a  boundarj'  in 
the  river  to  the  mid-stream,  and  his  reference  to  the  "si)ecial  custom  "  in  the  Severn  is 
really  no  special  custom  iu  the  case  of  manors  bounded  by  the  mid-stream,  but  the 
common  law. 

(c)  L.  E.  4  Exeh.  361. 

(/•)  (1868)  Ir.  Rep.  2  0.  L.  143. 
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the  judginuiit  of  the  Court,  says  :   '  But  whilst  the  right  of  fishing  in 
fresh-water  rivers  in  wliich  the  soil  belongs  to  the  riparian  owners  is 
thus  exclusive,  tlie  right  of  fishing  in  the  sea,  its  arms  and  estuaries, 
and  in  its  tidal  waters  wherever  it  ebbs  and   flows,    is  held  by  tlie 
comuKiM  law  to  be  puhJici  juris,  and  so  to  belong  to  all  tiie  subjects 
of  the  Crown  ;  the  soil  of  the  sea,  and  its  arms   and  estuaries  and 
tidal  waters,  being  vested  in  the  Sovereign  as  a  trustee  for  the  i)ublic. 
The  exclusive  right  of  fishing  in  the  one  case,  and  the  public  right  of 
fishing  in  the  other,  depend  upon  tlie  existence  of  a  proprietorship 
in  the  soil  of  the   private   river   by  the   private  owner  and  by  the 
Sovereign   in   a    public    river    respectively.     And    this    is  the   true 
principle    of   the    law    touching  a  several  fishery  in  a  tidal    river. 
If,  therefore,  the  right  of  the  Crown  to  grant  a  several  fishery  in 
a  tidal  river  to  a  subject  is  derived  from    the    ownership    of    the 
soil,  which  is  in  the  (howii  by  the  coiumou  law,  a  several  fishery 
cannot  be  ac(iuired  even  in  a  tidal  river  if  the  soil  belong  not  to 
the    Crown,    i)ut    to    a    subject.     And  all  the  authorities,  ancient 
and  modern,  are    uniform  to  the    eftect  that  if,    by  the    irruption 
of  the  waters  of  a  tidal  river,    a    new    chaiinel    is    formed    in    the 
land  of  a    subject,    although    the    rights   of  the  Crown  and  of  the 
|)ublic  may  come  into  existence    and    be    exercised    in    what    has 
thus  become  a  portion  of  a  tidal  river  or  of  an  arm  of  the  sea, 
the    right    to    the    soil    renuiins  in  the  owner;  so  that  if  at    any 
time  thereafter  the  waters  shall  recede,  aud  the  river  again  change 
its  course,  leaving  the  new  channel  dry,  the  soil  becomes  again  the 
exclusive  property  of  the  owner,  free  from  all   rights  whatsoever  in 
the  Crown  or  in  the  public."     (See  Hale,  De  Jure  Maris,  pars  prima 
Margrave's  Tracts,  pp.  5,  6,  11,  13,  16,  37.) 

"  If,  then,  the  title  of  the  corporation  to  the  fishery  is  derived  from  a 
frant  by  the  Crown,  and  the  title  of  the  Crown  to  grant  from  the  owner- 
ship of  the  soil,  how  can  the  corporation  claim  a  right  to  the  fishery  in 
the  Goat,  where  the  soil  does  not  and  never  did  belong  to  the  Crown  ?  " 
As,  therefore,  there  could  only  be  a  public  right  of  fishing,  or  a 
several  fishery  created  by  the  exclusion  of  that  public  right,  iu 
waters  fiowing  over  soil  vested  in  the  Crown,  and  as  the  soil  of  the 
Goat  was  not  so  vested,  the  change  in  the  course  of  the  river  could 
not  give  the  several  fishery  to  the  corporation  nor  give  the  public 
any  right  to  fish  over  the  soil  of  the  owner  of  it,  notwithstanding 
that  the  tidal  water  had  forced  its  passage  over  it  (</). 


(;/)  111  the  case  of  O'Neill  v.  M'Erlaiiic,  (1864)  16  Ir.  Cli.  K.  280,  a  iiuestion  arose  as 
to  the  iij;ht  of  fishery  in  a  new  artificial  out  made  in  the  river  Banne  iu  Ireland.  Tlie 
lishery  of  tlie  river  was  held  uiuler  grants  by  James  ].,  Charles  I.  and  Charles  II.,  aud  it 
was  held  that  the  owner  of  the  fishery  had  uo  light  in  the  uew  cut  unless  it  was  shown 
to  have  been  a  branch  of  the  river  Banne  at  tlie  time  of  the  granting  of  the  fishery. 
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This  question  was  further  discussed  as  to  n  tishery  in  a  nun-tidal 
river,  and  under  ditt'erent  circumstances,  as  to  tlie  change  in  tlie 
course  of  the  river,  in  the  case  of  Fonter  v.  Wrujht  (h),  in  1878. 
The  jdaintiff  was  h>rd  of  the  manor  of  Hornhy,  througii  which  tlie 
river  Tjune  ran.  He  was  entitled  to  the  iishery  in  all  the  waters  of 
the  manor,  i.e.  to  the  whole  ot  the  stream.  Some  manor  land  on 
one  side  of  the  river,  near,  hut  not  adjoining  to  it,  was  enfranchised, 
and  became  the  property  of  the  defendant.  The  river,  whicli  at 
that  time  ran  wholly  between  lands  biJonging  to  the  plaintiff, 
afterwards  wore  away  its  bank,  and  b}'  gradual  progress,  not  visible, 
but  periodically  ascertained  and  recorded  during  twelve  years, 
approached  and  eventually  encroached  upon  the  defendant's  land, 
until  a  sti-ip  of  it  became  part  of  the  river  bed.  The  extent  of  the 
encroachment  could  be  defined.  The  defendant  went  on  to  this 
strip  and  fished  there.  Mr.  Justice  Lindley  delivered  judgment  as 
follows  : — 

"  The  question  we  have  to  determine  is  (/),  whether  the  plaintifi"s 
exclusive  right  of  fishing  extends  over  so  much  of  the  water  as  flows 
over  land  which  can  be  identified  as  formerly  part  of  the  defendant's 
property. 

"  I  am  of  opinion  that  it  does.  The  change  of  the  bed  of  the 
river  has  been  gradual ;  and  although  the  river  bed  is  not  now 
where  it  was,  the  shifting  of  the  bed  has  not  been  perceptible  from 
hour  to  hour,  from  day  to  day,  from  week  to  week,  nor  in  fact  at  all, 
except  by  comparing  its  position  of  late  years  with  its  position  many 
years  before.  Under  these  circumstances,  I  am  of  opinion  that,  for 
all  jmrposes  material  to  the  present  case,  the  river  has  never  lost 
its  identity,  nor  its  bed  its  legal  owner. 

"  Gradual  accretions  of  land  from  water  belong  to  the  owner  of 
the  land  gradually  added  to:  Rex  v.Yarborouffh  (k) ;  and  conversely, 
land  gradually  incroaclied  upon  by  water  ceases  to  belong  to  the 
former  owner  :  In  re  Hull  and  Selhy  Ry.  Co.  (/).  The  law  on  this 
subject  is  based  upon  the  impossibility  of  identifying  from  day  to 
day  small  additions  to  or  subtractions  from  land  caused  by  the 
action  of  running  water.  The  history  of  the  law  shows  this  to  be 
the  case.  Our  own  law  may  be  traced  back  through  Blackstone  {m), 
Hale  (n),  Britton  {o),  Fleta  (p),  and  Bracton  (q),  to  the  Institutes 
of  Justinian  (r),  from  which  Bracton  evidently  took  his  exposition 
of  the  subject.     Indeed,  the  general  doctrine,  and  its  application  to 


[k)  (1878)  4  L'.  I>.  1).  438.  (mJ  De  Jure  iMuris,  c.  I,  6. 

(i)  Ibid.,  446.  ;o)  Book  ii.  c.  2. 

(k)  (1824)  3  B.  &  C.  91  ;  5  Bingli.  163.  (y.)   Book  iii.  c.  2,  p.  6. 

(/)  (1839)  i,  M.  &  W.  327.  (,)  Book  ii.  c.  2. 

(«0  II.  c.  16,  lip.  261,  212.  ,,•    Inst.  ii.  1,  20. 
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iion-tidiil  and  non-navigable  rivers  in  cases  where  the  old  boundaries 
are  not  known,  was  scarcely  contested  by  tlie  counsel  for  the 
defendant,  and  is  well  settled  ;  see  the  autliorities  above  cited.  But 
it  was  contended  that  the  doctrine  does  not  apply  to  such  rivers 
wliere  the  boundaries  are  not  lost ;  and  passages  in  Britton,  in  the 
Year  Books,  and  in  Hale,  De  Jure  Maris,  were  i-eferred  to  in 
support  of  tliis  view  ;  Ford  v.  Lac;/  (t)  was  relied  upon  in  support 
of  this  distinction.  Britton  lays  down  as  a  general  rule  that 
gradual  incroachuients  of  a  i-iver  enure  to  the  benefit  of  the 
owner  of  tlie  bed  of  the  river;  but  he  qualifies  this  doctrine  by 
adding,  '  if  certain  boundiuies  are  not  found.'  The  same  qualifica- 
tion is  found  in  22  Ass.,  pi.  1)8,  wliicli  case  is  referred  to  in  Hale, 
iilii  siqnri.  But  curiously  enough,  this  qualification  is  oniiltcd  by 
Callis  in  his  statement  of  the  same  case  (see  Callis,  p.  51) ;  and,  on 
its  being  brought  to  the  attention  of  the  Court  in  In  re  Jhill  and 
Sclhji  lit/.  Co.,  the  Court  declined  to  recognise  it,  and  treated  it  as 
inconsistent  with  the  principle  on  which  the  law  of  accretion  rests. 
Lord  Tenterden's  observations  in  Rex  v.  Yarhonnujh  are  also  in 
accordance  with  this  view ;  and,  although  Lord  Clielmsford,  in 
Att.-Gen.  v.  Chambers  (s),  doubted  whether,  where  the  old  boun- 
daries could  be  ascertained,  the  doctrine  of  accretion  could  be 
applied,  he  tlid  not  overrule  the  decision  of  In  re  Hull  <ind  Selhy 
liy.  Co.,  which  decided  the  point  so  far  as  incroachuients  by  the  sea 
are  concerned. 

"  Upon  such  a  (|iiestion  as  this  I  am  wholly  unable  to  see  any 
ditl'erence  between  tidal  and  non-tidal  or  navigable  or  non-navigable 
rivers;  and  Lmd  JIale  himself  says  there  is  no  difference  in  this 
respect  between  the  sea  and  its  arms  and  other  waters:  De  Jure 
Maris,  p.  6.  The  question  does  not  depend  on  any  doctrine  peculiar 
to  the  royal  prerogative,  but  on  the  more  general  reasons  to  whicli 
1  have  alluded  above.  Li  Ford  v.  Laey{t),  the  ownership  of  the 
land  in  dispute  was  determined  rather  by  the  evidence  of  continuous 
acts  of  ownership  since  the  bed  of  tlie  river  had  changed,  than  by  refer- 
ence to  the  doctrine  of  gradual  accretion,  and  I  do  not  regard  that 
case  as  throwing  any  real  light  on  the  question  I  am  considering. 

"  Supposing,  therefore,  that  the  plaintiff's  right  to  fish  in  the 
Lune  depends  on  his  ownersliip  of  the  soil  of  the  river  bed,  I  am 
of  opinion  that  the  plaintiff  has  that  right ;  for,  if  he  was  the  owner 
of  the  old  bed  of  the  river,  be  lias  day  by  day  and  week  by  week 
become  the  owner  of  that  wliicli  has  gradually  and  imperceptibly 
become  its  [iresent  bed  ;  and  the  title  so  gradually  and  imperceptibly 
acquired  cannot  be  defeated  liy  proof  that  a  portion  of  the  l)etl  now 

s    (1859)  4  TV  O.  .<;  .T.  fiH— 71.  (I)  (1861)  7  H.  k  X.  151. 
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capable  of  identification  was  formerly  land  belonging  to  the  defendant 
or  his  predecessors  in  title. 

"  But,  supposing  the  plaintiff's  right  of  fishing  not  to  have  been 
the  consequence  of  his  ownership  of  the  soil — supposing  him  to 
have  had  only  a  right  to  fish  in  the  Lune — I  am  of  opinion  that  he 
has  tlie  same  right  of  fisliing  in  the  river  in  its  present  bed  as  he 
had  of  fishing  in  the  river  in  its  old  bed.  I  am  wholly  unable  to 
see  upon  what  principle  a  change  in  the  course  of  a  river,  so  gradual 
that  it  cannot  be  perceived  until  after  the  lapse  of  a  long  interval 
of  time,  can  affect  the  riglits  of  those  entitled  to  use  it,  whether  for 
fishing  OK  any  other  purpose;  nor  is  there  any  other  authority  for 
holding  them  to  be  affected  thereby.  TItc  Mayor  of  Carlisle  v. 
Graham  (u)  is  no  such  authority ;  for  in  that  case  the  old  and  the 
new  beds  of  the  river  existed  as  two  distinct  beds :  the  new  bed 
was  not,  as  here,  formed  by  the  old  one  gradually  shifting  its  place  ; 
there,  the  water  gradually  left  the  old  bed,  and  followed  an  entirely 
new  course  always  distinguishable  from  the  old  ;  whilst  here,  there 
has  been  and  is  only  one  bed,  and  its  change  of  place  has  only 
become  perceptible  after  the  lapse  of  years.  The  jihysical  changes 
are  totally  different  in  the  two  cases. 

"  Whether,  therefore,  the  exclusive  right  of  the  plaintiff'  to  fish 
in  the  river  in  question  is  an  incident  to  his  ownership  of  the  soil, 
or  is  independent  thereof,  I  am  of  opinion  that  he  is  still  entitled 
to  such  exclusive  right  in  the  river  as  it  now  exists,  and  as  it  will 
exist  if  it  continues  gradually  to  change  its  course ;  and  conse- 
quently I  am  of  opinion  that  judgment  ought  to  be  entered  for  the 
plaintiff." 

In  this  case  there  was  no  decision  as  to  the  ownership  of  the  bed 
of  the  river ;  but  as  the  river  was  a  several  fishery  originally  parcel 
of  the  manor  the  soil  of  the  river  must  have  been  in  the  owner  of 
the  fishery. 

The  decision  in  this  case  cuts  down  the  statement  of  the  law  in 
the  Year  Book  and  in  Hale,  viz.,  that  the  doctrine  of  accretion  and 
dereliction  does  not  apply  to  non-tidal  rivers  where  the  boundaries 
of  the  land  eaten  away  are  not  lost.  The  Year  Book  says  that 
imperceptible  increase  changes  the  boundary  of  the  water  "  if  none 
can  perceive  nor  clearly  see  the  increase  as  it  accrues  from  time  to 
time,  as  in  many  years,  and  not  in  a  year  nor  in  a  day,  and  if  certain 
bounds  be  not  put  and  found  "  (et  ei  certeines  boundes  ne  soient  mis 
et  troves,  daunt  Jioinmi'  puit  apcrcevier  ceo  encreas — or  in  another 
version  devaunt,  que  honime  puit  apercevier  ceo  encreas).  Lord  Hale 
(p.  371)  paraphrases  this  by  the  words  "but  there  be  other  known 

(m)  (1869)  L.  R.  4  Exch.  361. 
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Louiulnries,  as  stakes  or  extent  of  land."  The  language  of  the 
Year  Book  seems  to  suggest  that  the  marking  or  fixing  of  the 
boundary  to  exclude  the  doctrine  must  be  made  before  or  at  the 
commencement  of  the  encroachment  by  the  water  in  order  to 
preserve  the  right  to  the  overflowed  soil.  Lord  Hale  says  it  is 
excluded  if  there  be  known  boundaries,  viz.,  stakes  (semble,  put  in 
when  the  encroachment  commenced)  or  "extent  of  land,"  which 
must  be  by  showing  by  plan  or  measurement  the  original  extent  of 
the  overflowed  land.  And  this  is  what  Lord  Hale  must  mean  if  we 
compare  it  with  his  statement  of  the  law  of  accretion  in  tidal  waters, 
p.  381 :  "  If  a  subject  hath  land  adjoining  the  sea  and  the  violence 
of  the  sea  swallow  it  up  ;  but  so  that  yet  there  be  reasonable  marks 
to  continue  the  notice  of  it ;  or  though  the  marks  be  defaced  ;  yet  if 
hi/  situation  and  extent  of  quaiifili/  and  houndintj  upon  the  Jinn  land 
the  owner  can  be  known,  tliough  the  sea  leave  this  land  again  or  it 
be  by  art  or  industry'  regained,  tlie  subject  doth  not  lose  his  pro- 
jiriety  :  and  accordingly  it  was  held  by  Cooke  and  Foster,  j\L, 
7  Jac.  C.  B.,  though  the  inundation  continue  forty  years.  If  the 
marks  remain  or  continue  or  extent  can  reasonably  he  certain  the 
case  is  clear.  Vide  Dy.  326,  22  Ass.  93."  See  also  Hale,  p.  383. 
In  Foster  v.  Wright  the  gradual  progress  of  the  river  towards  the 
defendant's  land  had  been  marked  by  the  steward  of  the  defendant's 
predecessor  in  title  on  a  map  as  it  encroached  in  the  direction  of 
the  defendant's  land  from  1838  to  .Fune,  1843,  over  the  intervening 
land  belonging  to  the  plaintiti',  and  also  as  it  advanced  between 
1843  and  1853,  when  it  had  occupied  a  strip  of  the  defendant's 
laud  and  furtlier  encroachment  was  prevented  by  an  embankment. 

()n  these  facts  the  (question  arises  as  to  whether  this  was  a 
sufficient  record  of  ancient  boundary.  Stakes  there  were  none  ; 
but  if  there  had  been,  according  to  the  Year  Book  and  Lord  Hale, 
they  would  have  sufficed  to  preserve  the  boundary ;  but  surely  there 
was  shown  "  extent  of  land  "  within  Lord  Hale's  meaning,  and  also 
"  situation  and  extent  of  (juantity  and  bounding  upon  the  firm 
land,"  and  although  there  w-ere  no  "marks"  to  "continue,"  yet  the 
"extent"  was  "reasonably  certain" — it  was,  in  fact,  absolutely 
sliown  and  proved  and  admitted  by  tlie  Judge  that  the  land  formei'ly 
pai't  of  the  defendant's  i)roperty  could  be  identified.  The  learned 
•ludge  found  (p.  446)  that  tlie  sliilting  of  the  bed  "has  not  been 
perceptible  from  hour  to  hour,  from  day  to  day,  from  week  to  week, 
nor  in  fact  at  all,  except  hi/  compariiu/  its  position  of  lute  years  with 
its  position  inuiy  years  before."  Now  tliis  comparison  of  position  is 
precisely  what  both  the  Year  Book  and  Lord  Hale  say  will  suffice  to 
presume  the  boundary  ;  but  because  Callis  (a  most  unsatisfactory 
authority),  treating  of  grounds  left  by  the  sea  and  not  of  non-tidal 
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waters,  refers  to  the  passage  in  the  \'v;\y  Book,  wholly  oiiiittiii^'  the 
qualification  as  to  the  ascertaining  of  the  old  hoiindaries  ;  and  hecausc 
the  learned  judge  considered  that  in  the  case  of  TJic  Hull  and  Selhij 
Eailirai/  (x)  this  qualification  was  brought  before  the  Court,  and  the 
Court  declined  to  recognise  it,  and  treated  it  as  inconsistent  with 
the  principle  on  which  the  law  of  accretion  rests,  he  decided  that  the 
qualification  found  in  the  Year  Book  and  Lord  Hale  is  not  law,  and 
"  thill  the  title  gradually  and  imperceptibly  acquired  cannot  he 
defeated  by  proof  that  a  portion  of  the  bed,  now  capable  of 
identification,  was  formerly  laud  belonging  to  the  defendant  or  his 
predecessors  in  title." 

In  the  ease  of  The  Hull  luul  Srlhi/  Hnilirnij  in  1839  the  question 
was  as  to  the  Crown  title  to  the  foreshore  of  the  river  Humber. 
The  foreshore  was  admitted  to  belong  to  the  Crown  ;  l)ut  there  had 
formerly  been  salt  marshes  called  "growths"  lying  above  ordinary 
high  water  mark,  which  had  been  gradually  washed  away  by  the 
tides,  and  were  at  the  time  of  the  suit  part  of  the  foreshore ;  but 
there  was  no  means  of  identifying  the  situation  of  the  growths 
which  had  been  washed  away,  and  no  marks  or  plan  of  the  gradual 
encroachment,  and  "  it  had  been  for  many  years  past  impossible  to 
distinguish  the  part  of  the  growths  so  washed  away  from  the  mud 
and  soil  of  the  foreshore  of  the  river."  The  site  of  these  gi'owths 
was  clahned  by  the  defendant  on  wholly  untenable  grounds, 
supported  by  an  entirely  fallacious  argument.  The  case  of 
Semtton  v.  Broun  (//),  decided  in  1824,  had  laid  down  that  the 
foreshore  is  a  moveable  freehold,  and  is  "not  that  which  at  the 
time  of  the  grant  lay  between  the  high  and  low  water  marks,  but 
that  which  from  time  to  time  shall  lie  between  those  two  termini." 
It  was  argued  that,  though  the  subject  was  entitled  to  accretion, 
there  was  no  correlative  right  in  the  Crown,  that  the  Crown  having 
granted  the  land  to  the  then  existimi  boundary  of  high  water  mark 
could  not  resume  part  of  its  grant.  The  fallacy  here  is  that  there 
was  nothing  to  show  that  the  high  water  mark  extended  to  the 
"  growths  "  at  the  time  of  the  grant ;  the  presumption  was  the  other 
way,  viz.,  that  the  "  growths  "  had  accreted  on  what  was  formerly 
foreshoi'e,  and  had  again  been  washed  away.  The  passage  from 
Lord  Hale  (p.  381),  "  If  a  subject  hath  lands  adjoining  the  sea," 
&.C.,  was  cited  for  the  defendant,  but  the  passage  was  inapplicable  to 
the  case  because  there  were  no  "reasonable  marks"  nor  marks 
defaced,  nor  coidd  these  growths  be  known  by  "  situation  or  extent 
or  quantity  of  laud,"  nor  could  the  "extent  be  reasonably  certain."  and 


(x)  (1839)  5  M.  &  W.  327.  {y)  (1825)  4  li.  &  C.  485. 
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therefore  the  Court  took  uo  notice  of  the  passage  (z)  rather  than 
declined  to  recognise  it.  There  was  no  question  of  proving 
boundary.  It  could  not  be  done.  On  an  almost  level  shore,  such 
as  that  of  the  Huniber  at  this  pai-t,  the  line  of  ordinary  high  water 
mark,  which  would  be  the  boundary  between  the  "growths"  and 
the  foreshore,  could  not  be  ascertained  with  any  regard  to  accuracy 
by  the  most  elaborate  surveying  operations.  In  the  Humber  the 
tides  are  violent,  and  of  most  irregular  height,  being  largely  affected 
by  the  influence  of  the  wind,  and  it  would  liave  been  al>solutely 
impossible  for  the  defendant  to  have  suggested  a  line  of  high  water 
mark  upon  these  growths  to  mark  or  maintain  as  a  boundary. 
But,  to  test  the  question,  let  us  suppose  that  these  growths  had, 
when  they  were  at  their  fullest  extent  towards  the  river,  been 
enclosed  by  a  sea  wall,  which  had  afterwards  been  broken,  but  the 
remains  of  which  could  be  sufficientl3'  shown  at  the  time  of  the 
suit ;  can  it  be  suggested  that  the  Court  would  not  have  taken 
notice  of  such  a  fact,  or  would  have  disregarded  the  qualification  as 
to  the  preservation  of  boundary  laid  down  by  Lord  Hale  ?  Or, 
supposing  that  tlie  defendant  could  have  shown  that  he  was  in 
possession  of  those  growths  at  a  particular  date,  and  liad  received 
rent  for  them,  or  pastured  tliem  with  his  cattle,  and  had  made  a 
lease  with  a  plan  of  them  as  his  property,  and  kept  a  record  of 
the  gradual  encroachment  of  the  sea,  would  this  evidence  have  been 
overlooked  and  disregarded,  and  would  the  Court  have  declined  to 
recognise  Lord  Hale's  dictum  ? 

Lord  Chelmsford,  in  Att.-Gcn.  v.  Chambers  (a),  doubted  whether, 
when  the  old  boundaries  could  be  ascertained,  the  doctrine  of 
accretion  could  be  applied  ;  and  it  is  submitted  that  Mr.  Justice 
Lindley  was  hasty  in  deciding  that  in  the  case  of  The  Hull  anil 
Selby  liailway  the  i)(>int,  no  far  as  encroachments  by  the  sea  are 
concerned,  was  so  decided.  Lord  Justice  Lindley,  in  Ilindson  v. 
Aiihhy  (b),  in  1896,  referred  to  this  case  as  follows  :  "  Li  Fustcr 
V.  Wright  it  was  decided  that  the  owner  of  a  several  fishery  liad  the 
exclusive  right  to  fish  in  a  river  which  liad  gradually  encroached 
upon  and  into  the  land  of  a  riparian  proprietor  the  liinits  i>J  whose 
land  were  known.  This  decision  was  in  my  opinion  quite  right, 
although  in  one  part  of  iny  judgnuMit  I  nniy,  perhajjs,  have  gone  too 
fai-.  1  am  not,  however,  satisfied  that  I  did,  for  in  that  case  the 
river  was  the  boundary."  Seeing  therefore  that  this  most  learned 
Judge  has  doubts  as  to  the  soundness  of  his  decision,  the  case  must 
not  be  taken  to  be   an   absolute  authority  that,  in  the  case  of  a 

[z)  See  HindsoH  v.  Ashbtj,  [1896]  2  Cli.  at  pp.  5  and  6,  arh'iuneut. 
(rt)  (]8.')9)  4  De  (!.  k  ,1.  69—71. 
(ft)   [1896]  2(li.  p.  11. 
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change  in  the  course  of  a  river,  or  an  accretion  or  decretion  on  the 
seashore,  the  hindowner  cannot  rebut  the  doctrine  of  accretion  by 
showing  the  former  boundaries  of  his  hind. 

The  princijile  of  accretion  and  decretion  (if  such  a  word  ma_y  be 
used),  as  distinguished  from  sudden  ov(!rflowing  and  dereliction, 
is  of  course  a  most  convenient  one  for  the  adjustment  of  the 
boiuidaries  of  property,  and  is  deserving  of  every  respect ;  but  its 
weak  part  is  tliat,  like  all  convenient  presumjjtions  of  law,  which 
are  invented  to  make  a  rough-and-ready  end  of  difficult  questions 
by  arriving  at  a  conclusion  as  to  the  probable  facts  in  the  absence 
of  evidence  of  the  facts  themselves,  it  is  apt  to  be  taken  as  absolute 
and  irrefragable  in  all  cases,  and  the  exceptions  to  the  principle 
and  the  qualifications  of  it  are  too  easily  overlooked  and  forgotten. 
It  would  no  doubt  be  very  convenient  and  save  much  trouble  if,  as 
Lindley,  L.J.,  seemed  to  think  in  Foster  v.  Wright,  the  qualifica- 
tions and  limitations  of  the  doctrine  were  wholly  got  rid  of;  but, 
if  they  were,  very  serious  injustice  might  easily  be  done,  e.r/.  the 
case  of  an  ancient  embankment  of  salt  marsh  where  the  wall  had 
been  broken  and  the  sea  had  gradually  turned  the  marsh  into 
foreshore  (c). 

It  is  submitted  that  the  qualification  of  the  doctrine  as  to  proving 
former  boundaries  still  exists  as  law,  and  then  the  question  remains 
as  to  what  is  sufficient  evidence  to  show  the  former  boundary  of 
the  land  after  the  irruption  of  the  water  and  gradual  eating  away 
and  overflowing  of  the  land.  What  will  satisfy  the  expressions, 
"  boundes  mis  et  troves,"  or  "  boundes  mis  et  troves  devaunt " ; 
"  other  known  boundaries  as  stakes  or  extent  of  land  "  ;  "certain 
known  metes  or  extents  "  ;  "  reasonable  marks  to  continue  the 
notice  of  it,  or,  though  the  marks  be  defaced,  yet  if  by  situation  and 
extent  of  quantity  and  bounding  upon  the  firm  land  the  same  can 
be  linown  "  ;  "  j'et  if  the  certain  extent  or  contents  from  the  land 
not  overflown  can  be  evidenced  though  the  bounds  be  defaced"? 
j\Iust  the  marks  be  physical  marks,  as  stakes  or  sea  walls  onl3'  ?  It 
would  appear  not  to  be  so.  Will  not  a  map  marking  the  former 
boundary  and  showing  the  encroachment  suffice  '?  Is  it  necessary 
that  the  person  who  will  gain  by  the  encroachment  of  the  water 
must  have  notice  of  the  record  of  the  former  boundary  to  make 
such  record  admissible  as  evidence  ?  In  short,  what  steps  must  an 
owner,  who  sees  that  an  encroachment  is  imminent,  take  to  protect 
his  boundary  and  preserve  his  property  '?  These  are  questions 
difficult  to  answer  satisfactorily.  It  is  clear  tliat  physical  marks, 
as  stakes,  ai-e  the   best  records.     They  give  notice  to  the  owner 

(f)  See  Hall-,  iiji.  asi,  3S-J,  ami  rases  tlu-re  riteil. 
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of  the  encroiicliiiig  wiiter  of  the  chiiiu  of  the  person  on  whose 
land  it  is  encroaching,  and  had  stakes  been  fixed  in  the  case  of 
Foster  V.  Wrii/ht,  it  is  possible  that  the  decision  wonld  have  been 
different.  But  ph}  sical  marks  cannot,  from  the  nature  of  things,  be 
alwaj'S  resorted  to.  It  may  lie  impossible  to  fix  them,  or  to  keej) 
them  in  place  wlien  fixed,  and  when  that  is  so,  it  wouhl  seem  that 
the  onl}'  means  at  the  disposal  <if  the  landowner,  upon  whose  land 
the  water  is  encroaching,  is  to  nutke  careful  siu'vej'  and  plan,  and  to 
keep  a  record  of  the  former  boundary  of  his  land  and  to  prove  it  by 
such  evidence  as  he  can  procure.  Of  course,  in  case  of  sudden 
movement  of  the  water  he  is  fully  protected  ;  but  in  the  case  of 
gradual  and  imperceptible  movement  he  must  not  stand  idly  by  and 
let  it  continue  unnoticed  and  unrecorded.  If  he  mark  his  boundary 
physically,  it  would  seem  that  he  is  in  a  position  to  rebut  the 
doctrine  of  accretion  and  decretion;  and  it  is  difficult  to  see  why, 
when  the  circumstances  of  the  case  make  it  impossible  to  mark  the 
bonndar}'  physically,  he  is  to  lose  his  land  because  he  adopts  the 
only  other  alternative  open  to  him  to  keep  a  record  of  that 
boundary,  viz.,  by  nuvking  and  marking  a  plan  of  the  gradual 
movement  of  the  water  over  his  land. 

The  distinction  between  what  is  gradual  and  imperceptible  accre- 
tion or  decretion  and  what  is  not  is  extremely  difficult  to  determine. 
It  must  depend  in  most  cases  upon  the  facts  and  evidence.  The 
principle  upon  whii-h  it  is  to  be  determined  was  laid  down  by 
WiUes,  J.,  in  Lloyd  v.  Iii{iraiit  (</),  in  1868,  and  was  cited  by  Smith, 
L.J.,  in  Iliiuhon  v.  Ashhi/  (e)  as  i'ollows : — 

"  The  whole  doctrine  of  accretion  is  based  upon  the  theory  that 
from  day  to  day,  week  to  week,  and  month  to  mouth,  a  man  cannot 
see  where  his  old  liuf  of  boundary  was,  by  reason  of  the  gradual  and 
imperceptible  accretion  of  alluvium  to  his  land.  How  can  this 
apply  to  a  case  like  the  present,  when  the  whole  thing  is  at  once 
patent?  The  late  A\'illes,  J.,  in  the  case  of  L/o.(/(/  v.  Iiinrain  (the 
Shoreham  foreshore  case),  there  laid  down  the  law  of  accretion  to 
the  jury  :  '  If  by  gradual  and  imperceptible  accretions  in  the  ordinary 
course  of  the  operations  of  nature  land  is  added  on  by  slow  degrees 
to  the  shore'  {Lloyd  v.  Ingram  had  relation  to  the  seashore  ;  but  as 
to  this  point  a  river  stands,  in  my  judgment,  upon  the  same  footing), 
'notwithstanding  tlnit  after  a  certain  period  you  may  see  that  a  body 
of  land,  however  consiilerable,  has  accrued  to  the  shore,  yet  if  the 
steps  by  which  that  land  is  formed  are  steps  gradual  and  in  the 
ordinary  course  of  nature,  and  happening  from  time  to  time,  but  you 
cannot  perceive  the  change  from  step  to  step  (if  one  may  use  that 

(rf)  Separatily  vrixirteil  in  1868.  {<•)  [1896]  2  Cli.  at  p.  28. 
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fi<j;m'(0,  then  that  liuul  so  graduiiUy  and  imperceptibly  accrued  does 
belong  to  the  owner  of  the  shore,  and  is  given  to  him  bj'  the  law  as 
his  property.  I  saj'  gradual  and  imperceptible.  .  .  .  The  question 
is  whether  the  land  in  question  was  formed  by  sudden  practical 
percej)tihle  addition  such  as  ordinary  observation  would  recognise 
from  time  to  time,  or  whether  it  was  formed  by  gradual  addition  such 
as  ordinary  observation  would  not  recognise  as  from  step  to  step, 
but  as  to  which  from  stage  to  stage  you  would  say,  there  has  been  an 
addition  that  I  can  now  perceive,  to  the  place  in  question.'  " 

In  the  case  of  Att.-Gen.  v.  Reerc(f),  which  related  to  a  claim  by 
the  Crown  to  accretion  at  Lowestoft,  the  accretions  had  been  measured 
and  noted  through  a  long  course  of  years  as  they  took  place,  the  sea 
sometimes  encroaching  and  sometimes  retiring  ;  and  on  this  evidence 
it  was  held  that  the  accretions  were  perceptible,  and  that  therefore 
they  did  not  belong  to  the  adjoining  owner. 

The  case  of  the  change  in  the  course  of  a  river,  considered  iu 
Foster  V.  Wright,  was  one  where  the  whole  of  the  river  and  fishery 
belonged  to  one  owner. 

The  result  of  the  cases  appears  to  be  that  where  the  change  in  the 
course  of  a  river  is  sudden  and  perceptible,  as  distinguished  from 
gradual  and  imperceptible,  the  right  to  the  fishery  does  not  follow 
the  new  channel  so  suddenly  created.  When  the  change  is  gradual 
and  imperceptible  the  boundaries  of  the  fisheries  and  the  extent  of 
the  rights  of  the  fishery  owners  respectively  will  change  as  the  river 
changes,  subject  always  to  the  question  as  to  how  far  in  particular 
cases  there  exists  evidence  of  the  original  boundaries  sufficient  to 
rebut  the  application  of  the  doctrine  of  accretion.  Whether  the 
change  has  been  caused  gradually  and  imperceptibh',  or  otherwise, 
must  of  course  depend  upon  the  facts  of  each  i)articular  case,  and 
must  be  decided  on  the  principles  of  the  law  of  accretion  (f/). 

It  would  appear,  therefore,  that  (apart  from  the  question  in  what 
manner  the  doctrine  of  accretion  may  in  certain  cases  be  rebutted  by 
evidence  as  to  the  original  boundaries),  when  a  non-tidal  river  gradu- 
ally and  imperceptibly  changes  its  course,  the  ownership  of  the  soil 
of  its  bed  and  the  fishery  over  it  will  shift  as  the  river  shifts.  If  it 
be  the  property  of  one  person  it  will  remain  so  in  its  newly  acquired 
course.  If  the  fishery  belongs  to  the  proprietors  on  the  two  of)posite 
banks  to  the  mid-stream,  the  line  of  the  Jilum  aqua,  which  is  the 
boundary  of  their  respective  rights,  will  change  as  the  river  changes, 
and  the  line  is  to  be  ascertained  b}'  taking  the  mid-line  between  the 


(/)  (1885)  1  Times  L.  K.  67S. 

(<i)  See  Hale,   De  Jure  Maris,  cap.  vi.  ;    Gould  on  Waters,  sects.  76,  77,  155 — 159; 
Woolrych  on  Waters,  c.  ii.  ;  Stuart  lloore  on  Foresliore,  and  cases  cited  ante. 
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lines  on  the  banks  of  the  river  wliicli  mark  the  ordinary  and  usual 
flow  of  the  river  unaffected  by  freshets  or  by  extreme  droughts. 

Tn  a  tidal  river  belonging  solely  to  one  owner  the  fishery  will 
follow  the  change  of  the  river  into  the  newly  actjuired  course  formed 
by  the  gradual  ami  imperceptible  change.  In  a  tidal  river  owned  by 
oi)posite  proprietors  to  the  mid-stream  the  fisheries  will  extend  to 
the  Jilum  aqiue,  and  shift  as  to  boundary  as  that  Jihim  aqn<e  shifts  ; 
but  in  this  case,  unlike  the  case  of  a  non-tidal  river,  the  jUiim  aqiue 
will  be  ascertained  by  taking  the  mid-stream  of  the  river  at  ordinary 
low  water  mark,  leaving  half  the  bed  {fundus)  of  the  river  and  all 
the  foreshore  on  either  side  in  the  respective  fisheries  of  the  opposite 
proprietors  ;  for  the  bed  of  a  tidal  river  is  its  bed  at  low  water  time 
when  unaffected  by  the  tidal  influence  of  the  sea(/i).  If  a  tidal 
river,  the  fisheries  in  which  belong  to  o])posite  proprietors  to  the 
middle  of  the  channel,  changes  its  course  and  forms  a  new  channel, 
the  medium  tibim  of  the  new  chiumel  will  be  the  boundary  of  the 
fishery,  and  not  a  landmark  corresponding  to  what  had  been  the 
the  medium  Jilum  of  its  former  course. 

{h)  Miller  v.  Liltle,  (1878)  2  L.  K.  Ir.  304  ;  4  L.  I{.  Ii-.  302  ;  see  aniv,  pp.  120—122. 
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Of  Grants  of  Fisueeies. 

Gbants  of  fisheries  are  all,  or  nearly'  all,  ancient  documents,  and 
come  within  the  class  of  documents  which  are  now  construed  upon 
the  principles  laid  down  in  the  cases  of  Waterpark  v.  Fenncll  (a), 
Duke  of  Beaufort  v.  Swansea  (h),  Duke  of  Devonnhire  v.  Pattinaon  {c), 
viz.,  that  "  all  ancient  documents  where  a  question  arises  as  to  what 
passed  h}'  a  particular  grant,  can  be  explained  by  modern  user  "  [per 
Lord  Wensleydale].  In  Pattinson's  Case  the  grants  in  question 
were  dated  1767  and  1846.  This  established  principle  of  construc- 
tion, which  is  founded  on  the  soundest  of  common  sense,  makes  it 
imnecessaiy  for  us  to  have  resort  to  the  various  ancient  dicta  which 
we  find  in  text-books  as  to  what  will  pass  by  particular  expressions 
in  a  grant.  These  dicta  conflict  to  some  extent,  and  the  most 
important  of  them,  that  of  Lord  Coke,  has  been  overruled.  It  will, 
however,  be  well  to  discuss  them  in  order  to  prevent  the  recurrence 
of  elaborate  arguments  based  upon  them  in  the  future. 

In  Throckmorton  v.  Tracy  {d)  it  is  stated  that  "  the  word  starjnum 
is  a  word  compounded  of  land  and  water,  and  contains  both,  and 
the  words  aqua  et  piscaria  consist  of  the  water  and  the  land  which  a 
man  shall  have  by  a  grant  of  the  said  words,  as  it  was  adjudged  in 
The  Earl  of  Derhij,  i  Edward  III."  This  supports  the  contention 
that  by  the  grant  of  a  fishery-  the  soil  passes. 

Coke  (c)  states  :  "If  a  man  be  seized  of  a  river,  and  bj'  deed  do 
grant  scjiaralon  piscariam  in  the  same,  and  maketh  livery  of  seizin 
secundum  formam  charttc,  the  soil  doth  not  pass,  nor  the  water,  for 
the  gi'antor  may  take  water  there  ;  and  if  the  river  become  drye,  he 
may  take  the  benefit  of  the  soile,  for  there  passed  to  the  grantee  but 
a  particular  right,  and  the  livery,  being  made  scrundum  J'ormaui 
chart(V,  cannot  enlarge  the  grant.  For  the  same  reason,  if  a  man 
gi-ant  aquam  suam,  the  soile  shall  not  pass,  but  the  pischary  within 
the  water  passeth  therewith." 


(it)  (1859)  7  H.  L.  C.  650.  (f?)  (1555)  Plowdeii,  151. 

(6)  (1849)  3  E.xcli.  413.  (e)  Co.  Litt.  4  b. 

(c)  (1887)  2U  Q.  B.  D.  263. 
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•This  dictum  of  Coke  is  inaccurate,  and  has  heen  overruled  (/) . 
It  was  put  forward  for  the  Crown  in  Att.-Gen.  v.  Emerson  (fi),  but 
was  treated  as  overruled.  Coke,  hi  dechiring  that  the  tisliery  so 
granted  must  be  incorporeal,  seems  to  have  ovei'looked  the  fact  that 
livery  of  seizin  is  inapplicable  to  an  incorporeal  hereditament  (/(). 
He  also  fails  to  note  that  there  can  be  no  property  in  the  water  of  a 
river  (i).  In  the  case  of  Marshall  v.  Ullfswatcr  Company  (k),  on  a 
discussion  of  the  question  wlietlier  a  grant  of  a  fishery  passed  the 
soil,  the  majority  of  the  Court,  'NVightnuui  and  Mellor,  JJ.,  held  that 
a  grant  of  a  several  fishery,  together  with  livery*  of  seizin,  reserving 
a  quit  rent  of  M.  a  year  to  the  then  lord  of  the  manor,  must,  in  the 
absence  of  evidence  to  the  contrary,  be  taken  to  convey  a  corporeal, 
and  not  an  incorporeal,  inheritance,  as  a  feollment  with  livery  of 
seizin  and  the  reservation  of  a  (piit  rent  are  not  appropiiate  to  an 
incorporeal  estate,  and  that,  therefore,  the  soil  passed  by  the  grant. 
Cockburn,  C.J.,  though  holding  hiinseli  bound  by  the  case  of 
Tlolford  V.  Bailey,  was  of  a  difterent  npinion.  After  citing  the 
opinion  of  Lord  Coke,  to  the  effect  that  a  grant  of  a  several  fishery 
does  not  pass  the  soil,  he  proceeds  {I)  :  "  Now,  independently  of  the 
high  authority  of  Lord  Coke  on  such  a  matter,  I  must  say  that  this 
doctrine  appears  to  nie  the  only  one  which  is  reconcileable  with 
principle  or  reason.  It  is  admitted  on  all  hands  that  a  several 
fishery  ma.y  exist  independently  of  the  ownership  of  the  soil  in  the 
bed  of  the  water.  Why,  then,  shouhl  such  a  fishery  be  considered 
as  carrying  with  it,  in  the  absence  of  negative  proof,  the  property  in 
the  soil '?  On  the  contrary,  it  seems  to  me  that  there  is  every 
reason  for  holding  the  opposite  way.  The  use  of  the  water  for  the 
purposes  of  fishing  is,  when  the  fishery  is  united  with  the  owiu'rship 
of  the  soil,  a  right  incidental  and  accessory  to  the  latter;  on  a  grant 
of  the  land,  the  water  and  the  iiuidental  and  accessory  right  of 
fishery  would  necessarily  pass  with  it.  If,  then,  the  intention  be  to 
convey  the  soil,  why  not  convey  the  land  at  once,  leaving  the 
accessory  to  follow  ?  Why  grant  the  accessory  that  the  principal 
may  pass  incidentally  ?  Surely  sucJi  a  proceeding  would  be  at  once 
illogical  and  unlawyerlike." 

The  answer  to  the  Chief  Justice's  observations  is  iliat  in  connnon 

(/)  Parlherichc  v.  Mu4on,  (1774)  2  Cliitty,  258  ;  Lofft,  364  ;  Smith  v.  Kanp,  (1692) 
2  Sulk.  637  ;  SlK-ppaid's  Touclistoiie,  Eii.  1820,  f.  97 ;  Ilolfonl  v.  Bailoj,  (1848j  S  Q.  B. 
1000,  at  p.  1016  ;  13  Q.  B.  426  ;  Marsludl  v.  Ullcswalcr,  (1863)8  B.  &  S.  732  ;  41  L.  J. 
Q.  B.  41  ;  25  L.  T.  793. 

{(/)  [1891]  A.  C.  649  ;  Uiiulson  v.  Ashby,  [1896]  2  Cli.  1. 

(/()  See  ShcpiMid's  Touchstone,  Ed.  1820,  p.  97. 

(0  Emhrey  v.  Oimi,  (1851)  6  Exch.  369. 

(/.•)   (1863),  uhi  supra. 

(/)  3  B.  k  S.  at  ]..  747. 
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and  (iiJinnrv  imrlaiice  u  man,  Imliling  a  river  in  his  manor,  would 
speak  of  it  as  liis  "  fishery,''  not  as  his  "  hind  covered  with  water," 
and  by  his  fishery  he  woukl  mean  the  river  and  the  weirs  and 
engines  situate  in  it,  and  therefore  his  soil  covered  with  water  and 
the  i)rofits  of  it ;  and  this  he  would  intend  to  grant  by  describing 
it  very  naturally  as  " piscariam  SHa//i,"  just  as  he  might  grant  "his 
forest,"  "forestani  suaiii,"  meaning  to  convey  the  soil  and  the  trees 
and  the  deer  therein  and  all  things  belonging  to  it  as  a  forest.  He 
would  not  describe  it  as  his  "hind  covered  with  trees." 

In  An  Aldcrinan  of  London  v.  Hastings  (ni),  it  was  decided  that 
"  if  a  man  grant  lihcram  jiiscariam  the  grantee  has  free  fishing  with 
the  grantor ;  but  if  he  grant  piscariam  suani  witliout  saying  more 
the  whole  fishery  shall  pass."  Therefore,  if  the  grantor  was  seized 
of  the  river  and  the  fishery  the  soil  will  pass  by  the  grant  of  the 
fishery,  and  all  subsequent  authorities  agree  with  this.  We  may, 
therefore,  conclude  that  by  the  grant  of  a  fishery  the  soil  prima  facie 
passes.  Whether  the  grantor  in  each  particular  case  had  a  fisherj- 
inchiding  the  soil  or  not  may  be  a  question  of  evidence  to  be 
determined  by  the  user ;  but  it  is  now  well  settled  that  the  owner 
of  a  fishery,  in  the  absence  of  evidence  to  the  contrary,  is  presumed 
to  be  the  owner  of  the  soil(H)- 

Coke's  erroneous  dictum  has  been  reproduced  by  all  text-writers 
(except  Lord  Hale),  and  the  constant  reiteration  of  it  no  doubt 
accounts  for  the  common  opinion  current  amongst  lawyers  until 
quite  recently  that  a  fishery  is  generally  an  incorporeal  heredita- 
ment. If  his  dictum  had  been  accurate  no  doubt  there  would  have 
been  a  good  foundation  for  such  general  opinion,  because  only  such 
fisheries  as  had  remained  in  their  original  state  and  condition  as 
liarcels  of  tlie  manors  within  which  they  were  situate  could  now  be 
fisheries  with  the  soil  ;  for  the  moment  the  lord  of  the  manor 
granted  out  his  fishery  as  his  "  several  fisherj-,"  the  right  of  fishing 
would,  according  to  Coke,  have  been  severed  from  the  ownership 
of  the  soil  and  have  become  an  incorporeal  hereditament,  unless 
the  grant  had  been  a  grant  of  his  "  several  fishery  and  the  soil  and 
water  thereof,"  a  form  of  grant  scarcely  ever  met  with  except  in 
modern  documents  where  the  conveyancer,  conscious  of  the  doubt 
raised  by  Coke's  dictum,  has  inserted  the  reference  to  the  soil  and 
water  7)ro  majori  cautiia.  Grants  of  fisheries  by  the  Crown  usuallj- 
describe  the  fishery  as  "  all  that  our  fishery  "  or  "  all  that  onr 
several  fishery,"  &c.,  and  a  long  experience  of  such  documents  does 
not  present  an  example  of  a  grant  of  a  "  river,"  or  of  "  land  covered 


{)-0  (1657)  2  Sid.  8. 

(/i)  Alt. -Gen.  V.  Eniei-son,  [1891]  A.  C.  643  ;  Hiruhon  v.  Ashby,  [1896]  2  Cli.  1. 


140  FISHEBIES, 

with  water,"  or  of  "  a  fishery  with  the  soil  and  water  thereof,"  or 
any  such  similar  expression,  in  any  royal  grant.  These  grants 
have  been  constantly  construed  as  passing  the  soil  upon  showing 
evidence  of  user  of  the  soil  as  well  as  the  I'ight  of  fishing  under  them. 
Since  Lord  Coke's  dictum  is  oveiTuled,  and  since  we  have  seen 
that  the  word  "  libera  "  has  the  same  meaning  as  "  separalis,"  it 
would  appear  that,  on  the  authority  of  Throchmorton  v.  Tracy  (o)  and 
An  Alderman  of  London  v.  Hastings  (p),  a  grant  or  conveyance  of 
a  fishery,  whether  described  as  a  "several  fishery"  or  as  a  "free 
fishery,"  or  simply  as  a  "  fishery,"  must  be  construed  prima  facie  as 
a  grant  of  the  fishery  with  the  soil,  unless  the  evidence  of  user 
by  which  such  grant  is  to  be  intei'preted  shows  that  it  is  an 
incorporeal  right. 

(o)  (1555)  Plowileii,  151. 
(p)  (lOo?)  2  .Sill.  8. 


CHAPTER  XXIII. 

Of  Evidence  of  Title  to  Fisheries. 

In  proving  a  title  to  a  fishery  in  tidal  water  it  is  necessary-  either 
to  show  that  it  existed  before  the  time  of  King  Henry  II.,  or  to 
show  evidence  of  its  existence  which  will  raise  the  pi-esiimption  that 
it  lawfull}'  existed  at  that  time.  The  effect  of  such  evidence  is 
thus  stated  by  Willes,  J.,  in  the  case  of  Malcobnson  v.  0'Dca{a). 
"  If  evidence  be  given  of  long  enjoyment  of  a  fishery  to  the  exclusion 
of  others  of  such  a  character  as  to  establish  that  it  has  been  dealt 
with  as  of  right  as  a  distinct  and  separate  jiroperty,  and  tliere  is 
luithiiu/  to  show  that  its  orifiiit  iras  iiiodcni,  the  result  is,  not  that 
you  say,  this  is  usurpation,  for  it  is  not  traced  back  to  Henry  II., 
but  that  you  presume  that  the  fishery,  being  reasonably  shown  to 
have  been  dealt  with  as  property,  must  have  been  created  before 
legal  memory  "  (b).  But  if  it  can  be  gathered  from  the  evidence 
that  the  origin  of  the  fishery  claimed  was  modern  and  later  than 
Henry  II.,  the  claim  to  the  fishery  will  fail  (c). 

There  is,  and  can  be,  no  certain  rule  as  to  how  far  back  it  is 
necessary  to  show  evidence  of  the  existence  and  user  of  a  several 
fishery  in  tidal  waters  in  order  to  raise  the  presumption  of  a  legal 
origin.  In  the  case  of  J'iyhc  v.  Siiutott  {d),  the  existence  of  a 
several  fishery  was  proved  by  an  inquisition  taken  in  1540,  which 
was  identified  by  subsequent  instruments  of  title  under  wliich  the 
plaintift'  claimed,  and  it  was  held  that  he  had  established  his  riglit. 
In  Malcolmson  v.  O'Dea  (<■),  a  Crown  grant  of  a  fishery  by  (^ueen 
Elizabeth  was  held  to  be  evidence  of  legal  origin.  In  O'Neill  v. 
Allen  (/),  the  existence  of  the  fisheiy  at  the  mouth  of  the  river 
Banne  was  proved  between  1659  and  1701,  and  was  held  to  be 
sufficient  to  raise  the  presumption  of  a  legal  origin.  Non-user  or 
absence  of  proof  of  user  from  1701  to  1799  did  not  affect  the  claim. 


(a)  (1862)   lOH.L.  Cas.  593. 

(4)  See  Ncill  v.  Duke  of  Vcvonshire,  (1882)  8  A.  C.  at  p.  158. 

(c)  See  Edijar  v.  Coiiimiasimicrs  o/  Fishcfics,  (1871)  23  L.  T.  X.  S.  733. 

{(I)  [1897]  1  Ir.  R.  140. 

(f)   (1862)  10  H.  of  L.  Cas.  593. 

(/)  (1859)  9  Ir.  C.  L.  142. 
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A  merely  modern  title  would  seem  to  be  insufficient  (17),  but  wliere 
the  owner's  title  deeds  do  not  go  far  back,  a  search  amongst  the 
public  rex-ords  will  almost  always  produce  evidence  of  the  ancient 
existence  of  the  fishery  sufficient  to  raise  the  necessai-y  presumption 
of  a  lawful  origin.  The  existence  of  a  weir  before  1861  in  a  fisliery 
in  tidal  waters  atlbrds  verj'  strong  evidence  of  the  antiquity  of  tlie  title, 
because  by  the  various  statutes  relating  to  weirs  from  statute  25 
Edward  III.  c.  4,  downwards,  weirs  have  been  made  illegal  except 
tliose  legally  in  existence  in  the  time  of  Edward  I.  (/(). 

When,  however,  the  evidence  of  modern  user  is  weak,  and  does 
not  go  back  beyond  the  period  of  living  memory,  and  tiiere  is  no 
ancient  evidence  to  show  the  existence  of  the  fisliery  before  or  after 
the  time  of  King  Henry  II.,  it  has  been  lield  that  the  inference  of  a 
lawful  origin  may  be  rebutted.  The  case  of  Edgar  v.  The  Si^ccial 
Commissioners  of  Fisheries  (('),  in  1871,  raised  the  question  of  a  title 
to  have  a  "  raise  net  "  as  an  ancient  fixed  engine  at  Roclitie,  in  the 
tidal  water  of  the  river  Eden.  The  evidence  of  user  was  weak. 
There  was  no  ancient  evidence  of  the  existence  of  a  fisheiy,  and 
there  was  a  survey  of  Jjord  Dacre's  lands,  made  in  the  time  of 
I'llizabeth  (Lord  Dacre  being  a  predecessor  in  title  of  the  claimant), 
which  did  not  mention  tl)e  fishery.  Willes,  J.,  confirmed  the  law  as 
to  presuming  a  lawful  origin  laid  down  in  Malcolmsoii  v.  O'Dea; 
"but,"  he  said,  "it  will  not  do  to  prove  thirty  years'  enjoyment  of 
such  a  right,  commencing  at  tlie  beginning  of  thirty  years,  or  com- 
mencing at  any  other  given  period  later  than  the  end  of  the  reign  of 
Menry  II.,  and  for  this  reason  :  because  as  soon  as  you  show  that 
the  origin  was  later  than  the  time  of  King  Henry  II.,  you  negative 
the  inference  of  the  usage  for  that  period,  which  inference  is  the 
foundation  of  the  conclusion  that  there  was  a  grant  as  early  as 
Henry  II.,"'  and  he  remarked  that  the  inference  is  rebutted.  "That 
is  ordinarily  shown  in  cases  of  this  description  by  referring  to  some 
probably  true  account  of  the  state  of  the  title  during  tlic  inter- 
mediate period,  omitting  all  mention  of  the  right,  especially  when 
the  right  is  of  sufficient  importance  to  have  been  mentioned,  or  the 
history  of  it  had  really  existed  at  the  time,  and  that  is  proved,  as  it 
appears  to  me,  by  parol  evidence  in  this  case." 

{g)  Holford  V. George,  (1867)  L.  R.  3  Q.  B.  639,  is  not  in  point  here.  The  several 
lishery  was  proved  anil  the  question  was  whether  a  five  years' user  of  a  particular  kind  of 
engine  makes  the  use  of  tlie  engine  lawful.  See  also  liawstvrne  v.  Backliouse,  (1867) 
L.  li.  8  C.  \\  67. 

(h)  imiiams  v.  Wilcox,  (1838)  3  N.  k  V.  606  ;  8  A.  &  E.  314  ;  Gann  v.  Free  Fisha-s  of 
IVhilslabh;  (1865)  11  H.  L.  C.  192  ;  35  L.  J.  C.  P.  W  ;  Itawslorne  v.  Backhouse,  (1867) 
L.  R.  3  C.  P.  67  ;  Holfor,!  v.  George,  (1867)  L.  R.  3  (}.  15.  640  ;  KolU  v.  IVhyU,  (1868) 
L.  U.  3  Q.  B.  286  ;  Lcconfitld  v.  Lonsdale.  (1869)  L.  H.  5  f.  P.  657. 

((■)  (1871)  23  L.  T.  X.  S.  733. 
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It  Wiis  at  one  time  iirgaed  that  a  several  fislicry  in  tidiil  water, 
being  supposed  to  be  in  the  nature  of  a  franchise,  would  merge  in 
the  Crown  on  a  forfeiture  or  attainder  of  the  owner,  and  could  not 
be  regranted.  This  contention  was  displaced  in  the  case  of 
Duke  of  Xortltiiinberland  v.  Iloufihton  (Ic),  in  1870,  and  was  finally 
disposed  of  by  Lord  Blackburn's  judgment  in  1882,  in  Neill  v.  Duke 
iif  Devonshire  (I). 

Title  to  a  fisherj-  in  non-tidal  waters  need  not  be  proved  back  to 
ancient  times  any  more  than  title  to  any  other  kind  of  property. 
Still  it  is  often  desirable  to  show  tlie  earlier  history,  and  the  descent 
of  the  title  and  condition,  of  the  fishery,  in  order  to  prove  that  it 
is  a  fishery  with  the  soil,  or  to  show  its  boundaries,  and  to  prove 
and  connect  with  the  owners  of  it  acts  of  possession  and  instances 
of  preventing  trespasses,  &c.  It  is  alwaj's  desirable  to  show  cases  of 
turning  off  trespassers  or  taking  proceedings  against  them,  the 
absence  of  such  evidence  in  a  recent  case  (m)  iu  tbe  Court  of  Appeal 
being  strongly  remarked  upon  by  Rigby,  L.J.,  as  negative  evidence 
to  show  that  the  right  claimed  did  not  exist  («)• 

{k)  L.  E.  5  Excli.  127.     Sue  also  Makolmsoti  v.  O'Bea,  10  H.  L.  Cas.  59i. 

{I)  (1882)  8  A.  C.  at  pp.  179.  180. 

(mi)  Calera/t  v.  GmsI,  [1898]  1  i).  B.  7.')9. 

l«)  See  Eiignr  v.  Sprnial  Gommisnioncis  uf  Fisheries,  (1871)  23  L.  T.  N.  S.  733. 
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Of  Evidence  oi-  Possession  of  Fisheriks  in  Proving  Title. 

Mere  evidence  of  title  to  a  fisheiy,  or  wliat  lias  been  called  "a 
paper  title,"  is  not  sufficient  to  maintain  an  action  against  a  tres- 
passer or  a  person  claiminp;  an  adverse  right  when  the  title  is  in 
issue  without  proof  of  possession  (a).  What  amount  of  possession 
it  is  necessary  to  prove  must  depend  upon  the  circumstances  of  each 
particular  case  ;  hut  some  general  principles  as  to  the  manner  in  which 
the  evidence  of  possession  is  to  be  considered  have  l)een  laid  down.  In 
the  case  of  Lord  Advocate  v.  Lord  Lorat  (b)  the  defendant  claimed  the 
salmon  fishings  in  a  Scotch  river  under  a  barony  title.  The  river  was 
divided  by  certain  falls  called  the  Ealls  of  Kilmarnock.  The  defendant 
and  his  ]n'edecessors  had  tished  the  river  principally  below  the  falls 
by  means  of  "  cruives,"  and  had  practically  taken  the  whole  crop  of 
salmon  there.  He  had  also  occasionally  fished  above  the  falls  and 
watched  the  river,  and  boiuid  the  tenants  of  lands  in  the  upper  part 
to  protect  the  tishing.  Tlie  question  vas  whetlier  lie  was  entitled  to 
the  fishings  above  the  falls,  and  whetlier  the  evidence  of  possession 
below  the  falls  was  sufficient  to  suppcn-t  his  barony  title  to  the  whole 
of  the  river  within  that  part  of  the  barony.  Lord  O'Hagan,  dis- 
cussing the  question  of  possession,  said  :  "  As  to  possession,  it 
must  be  considered  in  every  case  with  reference  to  the  peculiar 
circumstances.  The  acts  implying  possession  in  one  case  may  be 
wholly  inadequate  to  prove  it  in  another.  The  character  and  value 
of  the  property,  the  suitable  and  natural  mode  of  using  it,  the  course 
of  conduct  which  the  projjrietor  might  reasonal)ly  be  expected  to 
follow  with  a  due  regard  to  his  own  interests — all  these  things, 
greatly  varying  as  they  nnist,  under  various  conditions,  are  to  be 
taken  into  account  in  determining  the  sufficiency  of  a  possession. 
The  dealing  with  a  river,  requiring  activity  and  vigilance  for  the 
realisation  of  profit  from  its  fisheries,  may  fail  to  give  reliable 
evidence  of  this,    which   might  be  satisfactory  if  the  stream  were 

(rt)  Ncill  V.  Duk-'!  of  Devonshire,  (1882)  8  App.  Cas.  at  jip.  143  and  ICl  ;  Priest  v. 
Archer,  (1887)  51  J.  P.  725  ;  Grcenlmnk  v.  Sanderson,  (1884)  49  J.  P.  40  ;  Blouiil  v. 
Layarit,  11S91]  2  Cli.  678. 

(h)  (1879)  5  App.  fas.  273. 
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uiipiodiKtive   and  incapable   of  compensating  for  larger  etfort    and 
expenditure. 

"  Again,  in  a  case  like  the  present,  it  is  not  necessar}-,  for  the 
purpose  of  proving  possession  of  a  fishery,  that  the  claimant  of  a 
baronial  title  should  show  the  exercise  of  his  right  in  every  portion 
of  the  river  capable  of  yielding  fish.  1  adopt  the  opinion  of  the 
Lord  Ordinary  on  this  point  :  '  I  do  not,'  he  says,  '  mean  to  express 
or  indicate  any  opinion  to  the  eft'ect  that  where  a  right  to  fish  salmon 
depends  on  a  barony  title,  followed  by  possession,  it  is  necessary 
that  the  part}'  pleading  prescription  should  prove  that  he  has  regu- 
larly fished  in  the  pi-oper  manner  every  part  and  stream  in  the  river 
in  which  a  salmon  might  be  expected  to  be  caught.  It  would  be 
enough,  in  mj-  opinion,  were  it  proved  that  he  substantially  fished 
over  the  whole  of  the  river  within  his  bounds  in  the  appropriate 
manner,  and  regularly  and  continuallj-  within  the  year  throughout 
the  prescriptive  period.  I  would  be  slow  to  hold  that  if  he 
fislied  certain  parts  regularly  and  others  only  occasionally,  or 
not  at  all,  he  had  failed  to  establish  a  right  to  fish  in  the  whole.'  I 
differ  from  the  Lord  Ordinary  as  to  the  conclusion  to  which  he 
arrived  :  but  it  seems  to  me  that  these  reasonable  and  just  observa- 
tions have  material  value  when  we  come  to  consider  the  evidence  of 
the  acts  on  which  the  respondent  relies." 

In  the  case  of  Ncill  v.  Tlie  Duke  of  Dcvoushivc  (c).  Lord  Selborne, 
dealing  with  the  question  of  evidence  of  possession,  says  :  "  If  the 
fishery  of  the  whole  river  was  what  has  been  sometimes  called  a 
'  nnum  quid,'  there  can  be  no  doubt  that  evidence  of  acts  of  owner- 
ship and  enjoyment  in  any  part  of  it  would  be  applicable  to  the 
whole."  Lord  O'Hagan,  at  p.  165,  says:  "The  proof  of  posses- 
sion of  an  extensive  tract  of  land  or  a  great  river  such  as  this,  must, 
of  course,  vary  according  to  circumstances.  What  may  demonstrate 
it,  in  one  case,  may  be  quite  inadequate  for  that  purpose,  in  another. 
The  ordinary  mode  of  user  of  properties  of  the  kind — the  circum- 
stances reciuiiing  or  excusing  particular  modes  of  action  with 
reference  to  it,  the  courses  which  its  owner,  conscious  of  his  rights, 
might  be  reasonably  expected  to  pursue  in  the  assertion  and  protec- 
tion of  them — maj-  be  indefinitely  various,  and  must  all  be  considered 
according  to  their  nature  when  the  fact  of  his  possession,  as  proved 
by  his  conduct,  comes  to  be  ascertained.  The  proprietor  of  a  river 
or  a  waste  cannot  be  expected  to  prove  proceedings  indicative  of  his 
ownership  on  eveiy  portion  of  the  one  or  the  other.  He  can  only 
show  his  exercise  of  dominion  over  certain  parts  in  accordance  with 
a  claim  of  title  to  the  whole  ;  and  whether  as  to  the  whole,  evidence 

((•)   (1882)  8  App.  Cas.  at  pp.  151  aud  165. 
F.  L 
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as  to  tlie  piirts  can  justly  found  the  desired  inference,  must  be 
determined  by  its  character  and  extent  and  the  effect  wliich  can  be 
fairly  given  to  it  by  an  informed  ti'ibunal.  An<l  if  a  river  can  be 
taken  to  be,  as  described  in  not  very  elegant  jargon,  a  lautm  quid,  a 
connected  and  unbroken  entirety,  such  evidence,  as  none  otlier  of 
the  fact  of  possession  tlirougliout  is  possible,  may  be  in  the  highest 
degi'ee  satisfactory  and  decisive  "'  (c/). 

Acts  of  ownership  in  one  part  of  a  iishery  are  evidence  of 
ownersliip  of  the  whole  when  the  fishery  is  "  imtim  quid  "  (e). 

With  regard  to  the  documentary  evidence  of  possession,  as 
distinguished  from  documentaiT  evidence  merely  deducing  and 
tracing  the  title  step  by  step,  the  authorities  will  show  the  nature 
of  the  documents  which  may  be  used.  In  the  case  of  tidal 
fisheries,  evidence  of  reputation  is  admissible,  and  this  lets  in  a 
wider  range  of  documents  than  are  admissible  to  prove  possession 
in  the  case  of  non-tidal  fisheries,  wiicre  evidence  of  reputation  is 
not  admissible  (./ ). 

The  classes  of  documents  that  liave  been  admitted  on  various 
grounds  in  various  cases  to  prove  possession  of  fisheries  l)y  prede- 
cessors in  title  of  the  clainnmts  to  them  are  us  follows  : — 

Inquisitions  taken  by  competent  authority  (g). 

Proceedings  in  suits  relating  to  the  fishery  (h). 

Leases  and  counterpart  leases  coming  from  proper  custody. 
These  are  perhaps  the  best  evidence  of  possession  (i). 

Tjcenses  to  fish.  Old  licenses  are  admissible  to  prove  possession, 
and  it  is  not  necessary  to  prove  payment  under  the  license  :  but  to 
give  weight  to  them  it  should  be  shown  tluit  in  later  times  pay- 
ment had  been  made  under  similar  licenses,  or  that  the  owner 
of  the    fishery    had    exercised    other   acts    of    ownership  (h).       As 

(d)  See  also  Lord  AdvomU  v.  Voun'j,  (1SS7)  12  A.  C.  544,  per  Loiil  Watson. 

(c)  Junes  V.  inilinms,  (1837)  2  M.  &  ■«'.  326;  Nrill  V.  DiiKc  of  Devonshire,  (1882) 
8  A.  C.  .it  p.  ini  ;  Duke  of  Dernnxhin  v.  ffodncd,  (1827)  Hiul.  &  1?.  332  ;  Ashworlh  v. 
Brotonc,  (1860)  10  Ir.  Ch.  R.  421, 

(/)  Xeillv.  Duke  of  IktoHsMre,  (1882)  8  App.  Cas.  at  pp.  185  and  186,  per  Lord 
Blackburn. 

{g)  Jlogcn  v.  AUeii,  (1808)  1  Camp,  at  p.  310  ;  Neill  v.  Dnkr  of  DcronsJiirc,  (1882) 
8  Api).  Cas.  at  p.  144  ;  Taokcr  v.  Dulc  of  Beaufort.  (1758)  1  Burr.  146  ;  Irish  Society  v. 
Dcrrii,  (1846)  12  CI.  &  F.  641  ;  Foster  v.  IVriylil,  (1878)  i  0.  P.  D.  438. 

(h)  Xcill  V.  Dulc  of  Dcronshire,  (1882)  8  App.  Cas.  152  ;  lioyers  v.  Allen,  (1808) 
1  CanT|>.  p.  310;  Malcolmson  v.  ffDea,  (1862)  10  H.  L.  C.  594;  Calcraft  v.  Guest, 
[1898]  1  Q.  B.  759.  In  JllouiU  v.  Layard,  Smith  v.  Aneirews  and  in  Att.-Gen.  v. 
Emerson  this  class  of  documents  was  admitted,  thongli  it  does  not  appear  in  the  reports. 

(i)  Bristow  V.  Connican,  (1877)  3  App.  Cas.  at  pp.  653,  657,  668,  per  Lord  Caii-ns  ; 
Eogcrs  v.  Allen,  (1808)  1  Camp,  at  p.  311  ;  Xeill  v.  Dule  of  Devonshire,  (1882)  8  A.  C. 
pp.  148 — 150.  In  Blount  v.  Layard  many  old  leases  were  proved.  Hale,  De  Jure 
Maris,  p.  404. 

(/•)  Jlogers  v.  Allen.  (1808)  1  Camp.  p.  311  ;  Xeill  v.  Duke  of  Devonshire,  8  A.  C.  at 
pp.  148—150,  162,  167  ;  Musgrave  v.  Inclnsure  Commissioners,  (1874)  L.  R.  9  Q.  B.  162. 
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to  the  distinction  between  license  and  lease,  see  Fitzgerald  v. 
FirlmnkQ). 

Entries  in  old  corporation  books  showing  rent  duo  from  ji 
fishery  {in). 

Demises  by  copy  of  (Jourt  roll  ()(). 

Ancient  surveys  of  manors  (o). 

Declarations  of  deceased  persons  iu  the  case  of  a  tidal  tishery  [p). 

Ministers,  bailiffs,  and  collectors'  accounts  showing  receipt  of  rent 
or  profit  from  fisheries.  Ancient  documents  of  this  character  need 
not  be  signed  by  the  accountant  ('/). 

Convictions  (>')• 

Presentments  on  Court  rolls  of  unlawful  fishing  (s). 

Land  tax  assessment  books  to  show  the  assessment  of  tiie 
fishery  (t). 

lV)or's  rate  assessments  to  show  the  occupation  and  ownership  of 
the  fishery  {u).  If  a  fishery  be  found  to  have  been  assessed  to  a  rate 
before  the  Rating  Act,  1874  (37  i*c  38  Vict.  c.  54),  it  will  be  evidence 
that  the  fishery  was  a  corporeal  hereditament,  as  the  incorporeal 
right  of  fishing  was  not  rateable  before  that  Act. 

Tithe  assessment  and  the  tithe  map  and  award,  and  tiie 
payment  of  tithe  on  fisheries,  are  evidence  of  possession,  and,  in 
the  case  of  tidal  fisheries',  go  to  show  that  the  foreshore  and  fishery 
are  within  the  parish  and  not  extra-parochial,  as  is  the  case  when 
the  foreshore  is  deemed  to  be  vested  in  the  Crown  (.c).  In  the  case 
of  Palmer  v.  Andrews  {y) ,  in  190"2,  relating  to  the  identification  of  a 
fishery  at  Cookham,  on  the  Thames,  Mr.  Justice  Swinfen  Eady 
said  :  "  Of  course  the  tithe  map  shows  the  exact  position,  and 
although,  as  Sir  George  Jesscl  said  {z),  a  tithe  map  is  not  con- 
clusive evidence — I  think  tliiit  is  his  expression — -on  the  question 
of  disputed  boundaries  between  parties,  and,  in   fact,  in  the  case 

(l)  [1897]  2  Ch.  96. 

(j«)  Maknlmson  v.  O'Dca,  (1862)  10  H.  L.  Cas.  594. 

(h)  Alt. -Gen.  v.  Eiiurson,  [1891]  A.  C.  6i8.  It  was  argued  before  the  Court  of 
AiJpeal  tlmt  these  entries  were  not  admissible  against  the  Crown  on  a  question  of  title  to 
tishery  and  foreshore,  but  the  argument  was  rejected  by  Lord  Esher  (not  reported). 

(o)  Edgar  v.  Special  Fishery  Coyuiiisxioncrs,  (1871)  23  L.  T.  733. 

{p)  Calaraft  v.  rHicst,   [1898]  1  Q.  B.  759. 

(?)  Roscoe,  p.  56;  Mayor  of  Exeter  v.  Warren,  (1844)  5  Q.  B.  1773;  Pcrciml  v. 
Xaiison,  (1851)  7  Exch.  1. 

(r)  Smith  v.  Andrews,  [1891]  2  Ch.  678. 

(s)  Mildmay  v.  Neieton.     See  Roscoe,  p.  198  ;  Kitchen  on  Courts,  p.  112. 

{/)  Dnc  d.  Strode  v.  Scalon,  (1834)  2  A.  &  E.  171  ;  Doc  d.  Stansbunj  v.  Arkwrighl, 
(1833)  Uid.  182,  n.  ;  Bucluman  v.  Poppldon,  (1858)  4  C.  B.  N.  S.  20  ;  27  L.  J.  C.  P.  210. 

(u)  Smith  V.  Aiulrcu-s ;  Blount  v.  Lrnjard,  [1891]  2  Ch.  678;  Palmer  v.  Andrews, 
before  Swinfen  Eady,  J.  (not  reported). 

(.c)  Palmer  v.  Andrews,  per  Swinfen  Eady,  .J.  (not  reported). 

(>/)  [1902],  not  reported. 

{z)    Wilbcrforce  v.  Heorfeld,  (1877)  5  Ch.  D.  709. 

l2 
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referred  to,  Sir  George  Jessel  rejected  it  as  evidence  between  two 
adjoining  owners  as  to  the  particuhir  boundary,  where  a  ditch 
was ;  it  does  not  prechide  the  tithe  map  being  referred  to  for  any 
purpose  whatever.  In  fact,  the  statute  (a)  itself  makes  it  satis- 
factory." 

Of  course  many  documents  of  other  kinds  may  appear,  and  may 
be  admissible  on  the  principles  of  evidence  ;  but  tlie  above  indicate 
generally  the  nature  of  the  proofs  which  will  be  accepted  as 
documentary  evidence  of  jjossession. 

Modern  possession  is,  of  course,  proved  by  oral  evidence  of  acts 
of  ownership,  and  tlie  nature  of  tlieni  must  dci)end  on  the  circum- 
stances of  each  case. 

In  some  cases  title  need  not  be  proved.  Where  the  defendant  is 
a  mere  trespasser  having  no  right,  e.g.  the  case  of  fishing  in  a 
non-tidal  fishery  by  a  member  of  the  public,  it  would  seem  that 
possession  only  need  be  proved  ;  but  the  fact  of  possession  must  be 
clearly  shown  (h).  'J'he  object  of  a  defendant,  who  wishes  to  raise  a 
question  of  the  right  to  a  several  fishery,  is  always  to  put  the  owner 
to  proof  of  his  title  on  the  chance  that  he  may  be  able  to  ])ick  a  hole 
in  it.  iSee  Bhiunt  v.  Layard  and  Sinifli  v.  Andreus  (c).  In  such  a 
case  care  should  be  taken  in  drawing  the  pleadings  to  avoid  the 
necessity  of  proving  the  title,  and  by  denuind  for  particulars  and 
bj'  interrogatories  to  show  that  the  defendant  has  no  title  to  oppose 
the  plaintiff's  possession,  ov  j)ut  liini  to  proof  of  his  title,  which  is, 
in  most  cases,  a  laborious  and  expensive  process.  It  is,  however, 
sometimes  desirable  to  prove  the  title  in  order  to  establish  it,  and  to 
get  an  injunction  and  a  declaration  of  title  which  may  probably 
deter  other  persons  from  trespassing  on  the  fishery,  and  especially 
whore  there  has  been  neglect  by  the  plaintiff  or  his  predecessors  in 
turning  off  trespassers  and  asserting  tlieir  rights  strictly  against 
persons  who  have  been  tacitly  allowed  to  fish  for  a  long  period  of 
time.  The  cases  of  Bhnint  v.  L(i//ard  and  Smith  v.  Aitdicirs  are 
examples  of  this. 

In  considering  the  evidenee  of  possession  to  supj)ort  the  title  to  a 
fishery,  it  is  to  be  remembered  that  evidence  of  netting  is  of  the 
highest  value.  Netting  was  the  ancient  and  usual  mode  of  taking 
the  profits  of  fisheries,  and  is  cogent  evidence  of  ownersliip.  The 
use  of  fixed  engines,  as  weirs,  kiddels,  stake  nets,  bucks,  \c.,  is  also 
of  liigh  value  as  showing  tliat  the  fishery  was  a  fishery  with  the  soil, 
especially  in  tlie  case  of  tidal  waters. 


(rt)  Tithe  Coraiiiutation  Act,  6  &  7  Will.  IV.  c.  71. 

(0)  Bri.sluw  V.   Oormican,  (1877)  3  App.   ('as.   648.   and  cases  citeil,   .iinl  p.  1557,  per 
Lord  Hatlieilcy  ;  Filzfirrnld  v.  FlrUud;  [1897]  2  Cli.  96. 
(c)  [1891]  2  Ch.  678 
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Evidence  of  tlie  ownership  of  ej'ots  mid  islands  in  ii  river  raises  a 
strong  presumption  of  the  ownership  of  the  soil  and  fishery  (d). 

Proof  of  the  ownership  of  a  fishing  weir  in  a  fishery,  and  the 
taking  of  fish  by  means  of  this  or  any  similar  engine,  is  evidence  of 
the  ownership  of  the  entire  fishery  (c). 

Evidence  of  acts  of  ownership  in  the  soil,  as  fixing  stakes, 
huilding  piers  or  boathouses,  taking  gravel,  cutting  weeds,  &c., 
are  important  as  acts  of  ownership  showing  a  right  in  the  soil  (/'). 

(d)  2  Black.  Com.  ii.  261  ;  Hale,  De  Jure  Maris ;  Moore  on  Foreshore,  p.  405. 

(c)  Oabbclt  V.  Clnnc;/,  (1845)  8  Ir.  L.  R.  299  ;  Malcolmson  v.  O'Dea,  (1862)  10  H.  L. 
Cas.  594;  Xeill  v.  Duke  of  Dcconxhire,  (1882)  8  App.  C'as.  l.'iS  ;  AU.-Gcn.  v. 
Enu-i-iun,  [1891]  A.  0.  648;  Lord  Advomle  v.  Lord  Loi-nt,  (1879)  5  A.  C.  273;  Powell 
V.  Hifcnmn,  (1881)  8  L.  R.  Ir.  132. 

(/)  Parthn-ichc  v.  Maxon,  (1774)  2  Cliitty,  258  ;  R.  v.  .llrrsford,  (1786)  1  T.  R.  358. 


CHAPTEK   XX \'. 

i)i'  THE  Effect  of   Usek   hy  tiii;  I'uni.ic  and  ()tiii',!:s  advei!sk 

TO    THE    OWNEII    OF    A    FiSHERY. 

The  defence  to  a  claim  of  several  fishery  is  always  to  deny  its 
existence,  and  to  put  the  i>lnintiff  to  proof  of  his  title,  and  the 
defendant  usually  calls  as  much  evidence  of  adverse  user  as  he  can 
procure.  In  cases  of  tidal  water  this  is  generallj*  evidence  of  fishing 
by  members  of  the  jjublic  claiming  the  common  right  («)  ;  in  non- 
tidal  waters  it  is  usually  evidence  of  fishing  by  members  of  the 
public  or  by  owners  of  riparian  lands  and  their  licensees.  Most 
frequently  it  is  the  evidence  of  poachers. 

With  regard  to  a  fishery  in  tidal  waters,  it  seems  clear  that  onee 
the  title  to  the  fishery  is  established,  viz.,  that  the  river  was,  or  must 
be  presumed  to  have  been,  lawfully  put  in  defence  before  the  time  ul 
Henry  II.,  no  fishing  b}'  the  public  can  have  any  effect  to  displace 
the  title  or  to  set  up  a  right  in  the  public.  The  moment  the  fishery 
is  put  in  defence  aud  made  several  it  becomes,  as  regards  the 
public,  a  place  from  which  they  are  excluded,  and  is  at  once  in  the 
same  state  and  condition  as  a  several  fishery  in  non-tidal  water,  in 
which  the  public  never  had  or  could  have  a  right  to  fish.  In  the 
case  of  Neill  v.  Duhe  of  Devonshire  (b),  the  duke  had  proved  a 
documentary'  title  and  possession  of  a  several  fishery  in  the  river 
Blackwater.  The  defendant,  disputing  the  title  and  claiming  as  a 
member  of  the  public  to  fish,  ijroved  that  a  kind  of  fishing  by 
"  c()ts,"  small  engines  for  taking  salmon,  had  been  carried  on  by 
members  of  the  public  as  far  back  as  living  memory  exteiuled,  and 
it  was  contended  that  this  evidence  displaced  the  title  to  the  several 
fishery,  or  was  evidence  that  it  had  been  abandoned.  Lord  Selborne's 
judgment  on  the  point  is  as  follows  :  "  Nothing  now  remains  for 
Hie  but  to  deal  with  the  last  question,  on  which  your  I^ordships 
heard  the  respondent's  counsel,  viz.,  whether  I\Ir.  Justice  Lawson's 
manner  of  leaving  the  evidence  as  to  cot-fishing  to  the  jury,  was 
right,  and  what  was  the  proper  eflect  of  that  evidence.  Shortly 
stated,  the  applicant's  evidence  as  to  cot-fishing  was,  that  it  bad 


(a)  Sec  Tfysc  v.  Leahy,  (1875)  9  li:  R.  C.  L.  384,  i.er  >roiTi!»,  J. 
(J)  (1882)  8  App.  Cas.  at  \>\^.  152  ami  170. 
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been  famed  on,  upon  all  parts  of  the  river,  from  a  point  above  the 
lower  terminus  of  the  bishop's  fishery  to  one  somewhat  higher  than 
the  Broad  of  Youghal,  (luring  the  present  eenturj',  with  the  know- 
ledge of  the  duke  or  his  agents,  and  witliout  interruption  by  them, 
as  far  back  as  living  memory  extends ;  that  many  persons  have 
practised  it,  forty  or  fifty  cots  at  a  time  being  sometimes  seen  on  the 
same  part  of  the  river ;  and  that  the  quantities  of  salmon  taken  in 
that  manner  were  very  considerable  and  of  very  substantial  value. 
This  evidence  is  relied  ujion  to  show,  not  (as  in  the  case  lately 
before  yijur  Lordships,  of  Goodman  v.  Mai/uy  and  Burge.ise>i  of 
Saltaisli  ((•)  )  that  this  practice  of  cot-fishing  is  reconcileable  with  the 
existence  of  a  several  fishery  in  that  part  ol  the  river,  but  for  the 
opjjosite  purpose,  of  establishing  a  general  public  right  of  fishing 
and  proving  that,  notwithstanding  all  the  evidence  of  title  and 
possession  adduced  by  the  duke,  the  river  lilackwater  was  not  '  put 
in  defence '  before  Magna  Charta.  The  mode  of  fishing  by  drift 
nets,  practised  b_y  the  appellants,  is  of  recent  introduction,  and  is 
wholly  different  from  cot-fishing,  and  beyond  comparison  more 
destructive  to  the  fish  and  more  injurious  to  the  owner  of  the  several 
fishery,  if  a  several  fislierj'  exists.  Mr.  Justice  Lawson  was,  in  my 
opinion,  quite  right-  in  telling  the  jury,  as  he  did,  that  the  duke's 
case,  taken  by  itself,  was  one  of  such  strength  as  almost  (if  not 
absolutely)  to  entitle  his  Grace  to  have  a  verdict  entered  for  him, 
but  for  the  ajipellants'  evidence  as  to  cot-fishing;  and  also  that,  if 
the  jury  once  came  to  the  conclusion  that  the  duke,  under  the  grants 
to  his  ancestors,  had  a  several  fishery  in  the  river,  the  question  of 
cot-fishing  would  become  immaterial ;  '  because  no  exercise  of  cot- 
fishing  in  the  river,  if  it  was  really  the  several  fishery  of  the  duke, 
could  take  away  the  several  fishery  from  him,  or  confer  any  rights 
on  tlie  public'  The  public  could  not,  in  law,  prescribe  for  a  profit 
(I  prendre  in  alieno  solo  ;  they  could  acquire  no  right  adversely  to 
the  owner  of  the  several  fishery  under  any  Statute  of  Limitation  ; 
and  '  abandonment,'  which  was  suggested  in  the  argument  of  the 
appellants'  counsel,  is  a  term  which  has  no  legal  meaning  as  to  an 
incorporeal  hereditament,  such  as  a  several  fisher}',  which  can  only 
pass  by  deed."  "  Usage  ((/),  continued  during  living  memory,  when 
there  is  nothing  to  the  contrary,  and  when  the  question  is  one  of 
prescription,  may  (no  doubt)  justify  the  presumption  of  a  similar 
usage,  as  of  right  from  time  immemorial.  But  when  it  is  relied 
upon  not  to  establish  a  prescriptive  right,  but  to  displace  a  pre- 
scriptive right,  supported  by  written  titles  and  evidence  of  long 
possession  for  a  period  earlier  than,  and  cuming  down  to,  the  time 
of  living  memory,  it  appears  to  me  that  such  a  presumption  would 

(f)  (18&2)  7  A.  C.  633.  (d)  (1882)  8  A.  C.  p.  156. 
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be  neither  reasonable  in  fact  nor  necessary  in  law.  It  would  be 
extremely  dangerous  if  titles,  otherwise  impregnable  and  supported 
liy  long  enjoyment,  could  be  overturned  by  evidence  of  that  kind. 
'  It  is  the  wise  ])olicy  of  the  law,'  said  ^Ir.  Justice  Heath,  in  the 
celebrated  gleaning  case  {Steel  v.  Uinujhtun)  {e),  '  not  to  construe 
acts  of  charity,  though  continued  and  repeated  for  never  so  many 
vears,  in  such  a  manner  as  to  make  them  tlie  foundation  of  legal 
obligation.'  " 

Lord  O'Hagan's  judgment  is  as  follows  (./')  :  "  There  was  abundant 
evidence  that  upon  a  great  part  of  the  river,  including  a  portion 
of  the  bishop's  lishery,  and  extending  through  the  spaces  in  which 
the  trespass  is  complained  of,  tlie  practice  of  cot-fishing  has  been  for 
a  multitude  of  years  pursued  largely,  continuously,  and  without 
interruption,  althougli  on  the  lower  part  of  the  stream  towards 
Youghal  the  proof  did  not  establish  the  existence  of  such  a  practice 
so  allowed. 

"  That  jjroof  was  submitted  to  the  jury  as  bearing  on  the  ques- 
tions whether  a  several  fishery  was  vested  in  tiie  respondent  and  his 
l)redecessors,  and  whether  the  river  had  been  appropriated  to  the 
exclusion  of  tlie  public  right '?  But  it  was  insisted  that  the  jury 
should  have  been  further  asked  to  consider  whether  the  respondent 
and  his  predecessors  liad  abandoned  the  right  to  a  several  fishery.  1 
think  that  the  appellants  made  no  case  of  abandonment  whicli  should 
liave  been  submitted.  Without  discussing  the  view  of  oni'  of  the 
learned  Judges  of  the  Exchequer,  that  'in  point  of  law  it  is  not 
possible  for  an  abandonment  to  take  place  of  a  fishery  in  the  manner 
suggested,'  it  may  be  enough  to  say  that  no  sufficient  authority  to 
the  contrary  has  been  adduced,  and  that  a  mere  interrujitioii  of  the 
possession  under  an  established  title  in  such  a  property  cannot  be 
held  to  have  destroyed  it.  An  interruption  may  have  been  permitted 
through  the  absence  of  the  proprietor,  or  through  his  ignorance, 
partial  or  complete,  of  the  acts  relied  on  ;  or  through  his  neglect 
or  indifl'erence  to  them  as  not  vitally  affecting,  in  his  own  case,  his 
interest  or  position;  or  as  reipiiring  from  him,  for  the  purpose 
of  resistance,  efi'ort  or  expense  unjustified  by  the  necessity  of 
the  case  ;  or  as  allowed  from  kindly  or  benevoli'nt  motives  to 
humble  people  for  a  great  length  of  time.  And  it  would  not  seem 
just,  as  it  Would  not  be  legal,  on  the  ground  of  sucii  an  interruption, 
so  tolerated,  to  pronounce  the  forfeiture  of  his  vested  estate." 

It  would  appear,  Iherefon-,  that  it  may  be  said,  "  once  a  several 
fishery  always  a  several  fishery."  Once  the  public  right  has  been 
excluded,  the  public  cannot  in  law  regain  the   right  to   fish.     The 

(e)  (1788)  1  II.  151.  64.  (/)  8  A.  C.  p.  170. 
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owner  eaiiiiot  abandon  the  fishery  so'as  to  revest  the  right  of  fisliery 
in  the  public,  for  the  public  cannot  prescribe  for  a  projit  a  prendre. 
Exercise  of  fishery  by  the  public  in  a  river  wliich  has  been  put  in 
defence  must  be  taken  in  law  to  be  fishinji;  by  tacit  license  from  the 
owner  of  the  fishery,  and  can  have  no  effect  to  destroy  or  disj>lace 
his  title.  How  far  evidence  of  extensive  user  ))y  tlie  imblic,  where 
there  is  little  or  no  proof  of  jtossession  by  the  claimant  to  the  fishery 
other  than  a  mere  paper  title  ((/),  mi^ht  affect  the  tpiestion  of  the 
jiresumption  of  a  lawful  ori<:;in  for  the  several  fishery,  is  another 
matter.  It  is  conceivable  that  in  such  a  case  it  might  be  held  that 
the  claimant  was  not  in  possession,  or  that  the  fishery  had  not 
passed  to  him,  or  that  there  was  a  Haw  in  his  title  which  dis- 
qualified him  from  succeeding"  (/().  In  TIte  Duke  of  Deron- 
sliirc's  case  the  documentary  title  was  completely  proved,  and 
also  extensive  user  by  leases  and  fishing  with  nets  down  to  the 
time  of  the  action.  Owners  of  fisheries,  therefoi'e,  will  be  well 
advised  to  keep  up  evidence  of  their  ownership  and  f)ossession  by 
preventing  all  netting  by  the  public,  even  if  they  are  charitably, 
desirous  of  allowing  the  public  the  sport  of  angling. 

In  non-tidal  waters  fishing  by  members  of  the  public  as  such  must 
lie  mere  trespass,  usually  allowed  by  tacit  license  of  the  owners  of 
the  waters,  who  sympathise  with  the  angler,  and  are  loth  to  interfere 
with  the  enjojnient  of  his  sport.  Such  fishing  cannot  by  any  length 
of  user  become  the  foundation  of  a  right  as  against  the  owner  of  the 
fishery,  and  therefore  it  would  appear  that  he  need  not  be  over 
<'arefiil  to  prevent  it  or  be  churlish  about  his  rights.  In  BloiDit 
v.  Layard  (i),  Bowen,  L.J.,  clearly  states  the  law  with  respect  to  the 
upper  Thames,  and  the  law  is  the  same  as  to  all  non-tidal  rivers. 
He  says  :  "  There  is  another  most  important  matter  to  be  recollected 
as  regards  such  streams  as  the  Thames,  viz.,  that,  although  the 
public  have  been  in  the  habit  as  long  as  we  can  recollect,  and  as  long 
as  our  fathers  can  recollect,  of  fishing  in  the  Thames,  the  public 
have  no  I'ight  to  fish  there — -I  mean  they  have  no  right  as  members 
of  the  public  to  fish  there.  That  is  certain  law.  Of  course 
they  may  fish  by  the  license  of  the  lord  or  the  owner  of  a  par- 
ticular part  of  the  bed  of  the  river,  or  they  may  fish  by  the 
indulgence  or  owing  to  the  cai'elessness  or  good-nature  of  the 
person  who  is  entitled  to  the  soil,  but  right  to  fish  themselves  as 
the  public  they  have  none  ;  and  whenever  the  case  is  tried  the  jury 
ought  to  be  told  tliis  by  the  Judge  in  the  most  emphatic  way,  so 
as  to  prevent  them  from  doing  injustice  under  the  idea  that  they  are 

{g)  Ncill  V.  Duke  of  Dcvunsliire,  (1882)  S  K\i\^.  Cas.  at  ji.  3-l:j,  pei-  Loiil  Selboinc. 

(A)  See  Blount  v.  Lni/ard,  [1891]  2  Cli.  689. 

{i)  [1891]  2  Cli.  at  pp.  689—691.     See  also  Smith  v.  Aw/rcirs,  Ibid.,  p.  678. 
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establishing  a  pulilic-  right.     Tliere  is  no  such  right  in  hiw,  and  it 
has  not  been  contended  that  tlieie  is." 

Where,  however,  there  has  been  extensive  fishing  by  members  of 
the  public,  and  the  onus  is  on  the  claimant  to  the  several  fishery  to 
make  out  his  title,  the  question  is  one  for  the  jury,  and  not  a  mere 
question  of  law,  viz.,  as  to  whetiier  in  the  face  of  sucii  evidence  it 
can  be  found  that  the  claimant  is  tlie  true  owner  of  the  fishery  (A"). 
This  involves  a  danger  to  the  fishery  owner  which  he  should  be 
careful  to  avoid.  In  Blount  v.  Layanl  there  was  no  proof  whatever 
that  the  owners  of  the  fishery  or  any  of  their  tenants  had  ever 
iiitei-fered  with  the  public  fishing.  They  had  allowed  it  to  go  on  in 
sight  of  their  windows,  and  it  was  held  that  these  facts  must  go  to 
the  jury  for  them  to  consider  whether,  in  spite  of  his  paper  title,  he 
w-as  in  fact  the  true  owner  of  the  fishery.  In  Smitli  v.  Andrews,  on 
the  other  hfind,  there  was  clear  evidence  of  occasional  interruption 
of  tlie  fishing  and  assertion  of  the  ow-ner's  right  to  do  so  (/). 
Bowen,  L.J.,  in  Blount  v.  Layanl,  in  deciding  that  the  evidence 
nmst  go  to  the  jury,  says  :  "  I  tliink  that  if  the  case  is  retried,  the 
jury  ought  to  be  most  carefully  warned  (iis  they  were)  not  to  do 
injustice  under  the  idea  that  they  are  vindicating  a  public  right.  1 
tliink  they  ought  to  be  solemnly  told  (as  they  no  doubt  will  be)  that 
nothing  worse  can  happen  in  a  free  country  than  to  force  people  to 
be  churlish  about  their  rights  for  fear  that  their  indulgence  may  be 
abused,  and  to  drive  them  to  prevent  the  enjoyment  of  things 
wbicli,  although  they  are  matters  of  jirivate  property,  naturally  give 
pleasure  to  many  others  besides  the  owners,  under  the  fear  that 
tlieir  good-nature  may  be  misunderstood.  I  can  conceive  nothing 
more  unfortunate  than  that  the  ownex's  of  the  right  of  fishing  on 
large  streams  should  be  driven  to  prevent  the  successors  and 
followers  of  '  Isaac  Walton  '  from  dropping  their  lines  for  trout,  for 
fear  that  their  doing  so  should  crystallise  into  a  right.  It  would  be 
a  most  uiifortuuiite  thing  for  the  public  if  that  siiould  ever  happen 
and  1  think  that,  however  continuous,  however  lengthy,  tlie 
indulgence  nniy  have  been,  a  jury  ought  to  be  warned  against 
extracting  out  of  it  an  inference  unfavourable  to  the  person  who 
has  granted  the  indulgence.  I3ut,  wlien  the  Judge  has  told  tlie 
jury  tiiat,  and  warned  them  accordingly,  it  seems  to  me  it  is 
still  for  the  jury  to  decide  whether  this  indulgence,  this  long 
non-interruption  of  fishing  opposite  the  plaintift's  windows,  throws 
such  doubt  upon  liis  title  as  might  relieve  them  from  tindmg  a 
verdict  in  his  favour." 

Wiien  the  public  have  been  allowed  to  fish  in  private  waters,  even 

(i)  Jilounl  V.  Lai/aril,  iiii  supru. 

(I)  See  Smith  v.  Awlrewa,  ut  pp.  698  aud  707. 
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li'om  time  immenun'iiil,  the  iiormissioii  is  revocuble  iit  any  time  at 
tlie  will  of  the  proprietor  (in).  The  public  have  no  right  to  ilsh  in 
a  non-tidal  lake,  although  user  by  angling  has  been  permitted  for 
many  years  (;()• 

It  is  evident,  therefore,  that  it  is  highly  desirable  for  owners  of 
fisheries,  who  allow  any  kind  of  fishing  by  the  public,  to  occasionally 
assert  their  right  to  prevent  them  from  fishing,  or  to  compel  them 
to  take  licenses  or  ask  permission  to  fish,  and  generally  to  exercise 
acts  of  ownership  of  such  a  character  as  to  show  that  they  are  in 
possession  of  the  right  to  which  they  have  a  documentarj'  or  (as  it 
is  sometimes  called)  a  paper  title.  They  may  be  driven,  in  order  to 
maintain  their  rights,  to  fight  impecunious  defendants  subsidised  by 
angling  clubs  or  public  subsciiptions,  and  be  put  to  great  expense  in 
proving  their  title,  with  the  risk  that,  in  the  absence  of  conclusive 
evidence  of  their  being  in  possession  under  the  title,  the  jury,  who 
may  sympathise  with  the  anglers,  may  find  a  verdict  against 
the  title. 

Besides  fishing  by  members  of  the  public,  who  can  have  no  right, 
there  is  very  often  the  evidence  of  fishing  by  particular  persons  or 
classes  of  persons  under  a  claim  of  right  adverse  to  the  owner  of 
the  several  fishery.  The  riparian  owner  may  show  exercise  of 
fishing  from  his  banks,  claiming  the  right  to  fish  as  owner  of  the 
soil  and  fishery  to  the  mid-stream.  If  he  claims  in  this  right, 
he  must  claim  the  exclusive  right  to  the  mid-stream  (o),  and,  to 
support  such  a  claim,  his  evidence  ought  to  show  that  he  has  fished 
exclusive  of  the  right  of  the  owner  of  the  fishery,  so  as  to  raise  the 
l)resumption  that  on  the  grant  of  the  riparian  land  by  the  original 
owner  of  both  the  land  and  the  river  (the  lord  of  the  manor),  such 
owner  intended  to  grant  and  did  grant  to  him  the  land  to  the 
mid-stream  and  the  fishery  over  it. 

When  a  riparian  owner  sets  up  a  claim  to  fish  from  his  laud  as 
against  the  owner  of  the  manorial  fishery,  the  onus  of  proof  is  on 
the  lord  of  the  manor  or  owner  of  the  manorial  fishery.  In  Luiiih 
V.  Xcwbifiiiiii  (p)  the  lord  of  the  nuinor  of  Crawcrok.  in  Durham, 
claimed  the  fishery  in  the  Tyne  throughout  the  extent  of  the  manor. 
The  defendant  was  the  owner  of  riparian  laud  called  "  Stanners." 
The  lord  claimed  under  a  conveyance  of  1693  of  the  manor  and  n 
free  fishery  in  the  Tyne,  but  the  defendant  produced  a  deed  of  167'2, 

{m)  Marshall  v.  UUcmoater,  (1863)  3  B.  &  S.  732  ;  Holford  v.  Bailey,  (1846)  V-'> 
Q   B.  426  ;  8  (.>.  B.  1016. 

()()  I'a-ij  V.  Tlwrnton,  ^1S88)  23  L.  K.  Ir.  402. 

(o)  Walerford  Conservators  v.  Connolly,  (1889)  24  Ir.  I..  T.  K.  Ex.  6  ;  Beaumun  v. 
Kinsella,  (1859)  Ir.  R.  11  C.  L.  249. 

ip)  (1844)  1  C.  &  K.  549. 
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being  a  convej'ance  of  Stunners,  "  together  with  a  free  fishery  in  the 
Tvne  to  the  said  premises  behinging."  Tlie  report  does  not  state 
whether  tlicre  was  any  evidence  of  user  b\'  either  part}- :  apparently 
there  was  not.  It  was  argued  for  the  plaintiff  that  w^hen  a  pi-ivate 
river  runs  througli  a  manor,  the  riglit  of  fishery  prima  facie  belongs 
exclusively.to  the  lord;  but  Pollock,  C.J.,  was  of  opinion  "that  the 
presumption  of  law  is  the  other  way,  and  that  whoever  owns  the 
land  which  abuts  on  the  river  must  be  taken  to  own  the  water  in 
front  thereof  and  the  right  to  fish  there,  so  that  if  the  lord  claims  a 
several  fishery  he  must  make  out  that  claim  by  evidence"  (7). 

When  in  a  conflict  between  the  owner  of  the  original  manorial 
fishery  in  a  river  and  the  riparian  owner,  the  latter  shows  a  con- 
veyance of  the  riparian  land  coming  from  the  predecessor  in  title 
of  the  owner  of  the  fishery  and  the  land  without  anj'  reservation  of 
the  right  of  fishery,  and  shows  also  user  of  the  right  by  himself  and 
his  predecessors  in  title  since  the  convej'ance,  the  presumption  of 
his  ownership  of  the  soil  and  fishery  to  mid-stream  will  be  strongly 
raised  as  against  the  owner  of  the  fishery,  and  it  would  be  extremely 
difticult  to  rebut  such  a  presumption,  especially  if  there  was  no 
evidence  of  fishing  by  the  fishery  owner  at  the  spot  in  question  (r). 
Although,  however,  the  force  of  this  presumption  is  very  great,  it 
is  only  a  presumption  always  cnpablo  of  being  rebutted.  The  rule 
of  coiistnictiou,  MS  liiid  down  by  Cotton,  L.J.,  in  Micldctliirait  v. 
The  Nnrla//  liridiji'  Ci<.{s),  is  as  follows:  "In  my  opinion  tlie 
rule  of  construction  is  now  widl  settled,  that  where  there  is  a  con- 
veyance of  land,  even  althougli  it  is  described  by  reference  to  a 
plan,  and  by  colour,  and  by  quantitj',  if  it  is  said  to  be  bounded  on 
one  side  either  by  a  river  or  by  a  public  thoroughfare,  then  on  the 
true  construction  of  the  instrument  half  the  bed  of  the  river  or  half 
of  the  road  passes,  unless  there  is  enough  in  the  expressions  of  the 
instrument  to  show  that  that  is  not  the  intention  of  the  parties. 
It  is  a  presumption  thnt  not  only  the  land  described  by  metes  and 
bounds,  l)ut  also  half  the  soil  of  the  road  or  of  the  bed  of  the  river 
by  wliich  it  is  boundi'd,  is  intended  to  pass,  but  that  presumption 
may  be  rebutted.  In  my  opinion,  you  may  look  at  the  surrounding 
circumstances,  but  only  to  see  whether  there  were  facts  existing  at 
tlie  time  of  tlu;  conveyance,  and  known  to  both  parties,  wliich  sliowed 
that  it  was  the  intention  of  the  vendor  to  do  something  which  made 

(7)  It  would  ii[ii>ear  tliiit  the  true  fauts  were  tliat  Staimcis  was  not  within  the  iiiaiioi' 
of  Criiwci-ok  at  all.  It  was  a  distinct  tiiiieiueut  having  a  several  lisheiy  Ijoloiiging  to  it 
in  1603  :  Duihain  Cui-sitois  Reconls,  4  llishop  llatthew,  10.  G3.  Even  if  it  weio 
within  the  bounds  of  the  nianoi-  it  )iad  been  severed  from  it  with  its  fishery  before 
that  date. 

(r)  See  Lillh  v.  lyiag^fidd,  (1858)  8  Ir.  C.  L.  279  ;  U  Ii.  C.  L.  63. 

(s)  (1886)  33  Ch.  D.  at  p.  145. 
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it  iierfssarv  for  liiiii  to  retain  the  soil  in  tlic  luilf  of  tlie  roaii  or  the 
half  of  the  hed  of  thi'  river,  which  would  otiierwise  pass  to  the 
purchaser  of  the  piece  of  laud  abuttiii|,'  on  tiie  road  or  river.  There 
may  be  facts,  whether  ai)i)eariug  on  the  face  of  the  conveyance  or 
not,  from  which  it  is  justly  inferred  that  it  was  not  the  intention  of 
tlie  parties  that  the  general  presumption  should  apply,  but  in  my 
opinion  it  is  not  sufficient  that  circumstances  which  afterwards 
occur  show  it  to  be  very  injurious  to  the  grantor  that  the  conveyance 
should  include  half  of  tlie  lied  of  the  river  or  half  the  soil  of 
the  road." 

In  the  case  of  1  )i(l,c  of  Dcvoiisliiir  v.  Pattiitsaii  (t)  in  1887,  the 
duke  was  owner  of  the  manorial  fishery  ;  the  defendant  was  licensee 
of  the  corporation  of  Carlisle,  who  were  the  owners  of  two 
meadows  conveyed  to  their  jiredecessors  in  title  by  the  duke's 
ancestor  in  1767  and  ISiB  without  any  reservation  of  fishing  rights  ; 
but  there  was  no  evidence  of  user  by  the  corporation  or  their 
predecessors  in  title,  and  there  was  evidence  that,  at  tlie  time  of 
the  conveyances,  the  duke  was  letting  the  fishery  or  had  it  in  hand. 
It  was  argued  for  the  defendant  that  the  rule  of  conveyancing  was 
that  when  land  is  described  by  a  conveyance  as  bounded  by  a  river 
the  land  conveyed  is  presumed  to  extend  //xi/kc  ail  meiliiiin  /iliiiii, 
and  that  the  presumption  cannot  be  rebutted  by  mere  subsequent 
user  or  other  matters  entirel}'  extraneous  to  the  deed.  This  con- 
tention the  Court  of  Appeal  declined  to  accept.  Fry,  L.-T.,  in 
delivering  the  judgment  of  the  Court,  said  : 

"  They  have  further  contended  that  this  presumption  can  be 
repelled  only  by  words  in  the  deed  itself.  In  our  opinion  this 
latter  contention  cannot  be  maintained,  for  we  hold  that  the  pre- 
sumption may  equally  be  rebutted  by  the  circumstances  under  which 
the  deed  was  executed.  It  is  not  necessary  to  refer  in  detail  to  the 
cases  of  Beckett  v.  Corporation  of  Leeds  (ti),  or  Marquis  of  Salishuri/ 
V.  Great  NortJiern  Ei/.  Co.  (x),  and  the  very  recent  case  of 
Miihlcthwait  v.  Newlaij  Bridge  Co.  (//).  The  conclusion  that  you 
may  regard  the  circumstances  under  which  a  deed  is  executed  as 
rebutting  the  presumption  is  only  an  illustration  of  a  wider  principle. 
'  In  deeds  as  w^ell  as  in  wills,'  said  Lord  Wensleydale  in  WutcriiarJ; 
v.  Feniu'U  (z),  '  the  state  of  the  subject  at  the  time  of  execution  may 
be  inquired  into.'  So  again  thei'e  is  a  presumption  that  a  demise 
of  land  described  bj'  superficial  metes  and  bounds  carries  with  it 
the  land  to  the  centre  of  the  earth  ;  but  this  presumption  has  been 
rebutted  by  considering  the  state  of  cii'cumstauces  at  the  date  of 

(0  (1887)  20  Q.  B.  D.  265.  {y}  (1886)  33  Cli.  D.  133. 

(«)  (1871)  r..  R.  7  Ch.  421.  {z)  (1859)  7  H.  L.  0.  650. 

{x)  (1858)  5  C.  B.  N.  S.  174. 
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the  grant,  and  finding  tliat  the  lessor  lias  previously  demised  a 
cellar  to  a  third  person,  who  was  in  occupation  under  that  lease  at 
the  date  of  the  lease  of  the  surface:  Doe  d.  Firdaiid  v.  Hurt  (a). 
There  is,  in  our  opinion,  no  douht  that  in  the  grant  of  a  set  of 
chambers  in  our  Inns  of  Court,  a  flat  in  a  house  constructed  in  flats, 
or  of  a  seam  of  coal  in  the  earth,  the  presumption  that  the  grant 
extended  infinitely  upwards  and  downwards  would  he  repelled  by 
the  nature  of  the  subject-matter  of  the  grant,  and  witliout  any 
express  words  in  the  conveyance." 

"  What,  then,  were  the  circumstances  surrounding  the  grant 
made  by  the  duke  of  the  Castle  Saucery  in  1846  ?  At  that  date 
the  fishery  throughout  the  reach  of  the  Eden  now  in  question  was 
in  the  tenancy  of  one  George  Kelph,  who  was  a  partner  in  or  trustee 
for  a  company ;  it  had  been  in  that  tenancy  for  some  thirteen  years, 
and  the  company  and  their  servants  had  openly,  with  boats  and 
nets,  fished  the  river.  Looking  at  the  usage  under  this  deed  (as 
we  ai"e  bound  to  do  in  the  construction  of  a  deed  now  several  years 
old)  we  find  that  from  its  date  down  to  immediately  before  this 
action,  neither  the  grantees  under  the  deed  of  184(3,  nor  the  corpora- 
tion as  their  assigns,  ever  fished  the  stream  by  virtue  of  any  right 
of  soil  or  otherwise.  These  circumstances  seem  to  us  strong  to 
show  tliat  the  duke  did  not  by  the  deed  in  <[Uestion  intend  to  grant 
a  right  in  the  river  inconsistent  with  his  previous  demise  to  Relph, 
and  consequently  are  sufficient  to  rebut  the  presumption  which 
would  have  given  lialf  the  bed  of  the  river  to  the  grantees  of 
the  duke." 

"With  regard  to  the  deed  by  whicli  the  duke  granted  the  Far 
Saucery  to  the  corporation  in  1846,  and  which  bears  the  same  date 
as  the  conveyance  of  Castle  Saucery  to  Messrs.  Dixon,  all  the 
observations  just  made  with  regard  to  that  deed  apply." 

"  With  regard  to  the  conveyance  by  the  Duke  of  Portland  to  the 
corporation  of  the  Hole  Meadow  in  1767,  similar  observations  apply 
so  far  as  the  facts  of  the  case  are  or  can  be  in  evidence.  We  do  not 
know  whether  the  fisherj'  was  at  that  date  in  the  liands  of  the  duke 
or  of  a  tenant;  but  we  know  that  for  many  years  previous  it  liad  been 
let  as  a  fishery,  and  we  feel  bound  to  presume  that  the  modern  user, 
which  has  been  proved  with  regard  to  the  fishery,  existed  in  1767,  that 
the  fishery  was  then,  as  now,  known  and  treated  as  a  tenement  distinct 
from  the  closes  adjoining  the  river ;  and  the  fact  that  the  corpora- 
tion had  never,  for  more  than  a  century  after  the  grant  of  1767,  set 
up  any  title  to  fish  under  this  deed  or  exercised  any  such  right,  is  a 
strong  confirmation  of  our  conclusion.     '  All  ancient  documents,'  as 

(o)  (1787)  1  T.  K.  701. 
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was  rightly  said  by  TiOnl  Wensleydalc  in  Duke  of  Beaufort  v.  Mdi/or 
of  Swansea  (h),  '  where  a  question  arises  as  to  what  jiassed  l)y  a 
particular  cjrant,  can  be  exjthnued  by  uiodern  usage.'  " 

This  principle  of  construction  has  been  followed  in  later  cases  (c). 
It  appears,  therefore,  that  tlie  question  as  to  whether  the  soil  to  tlic 
mid-stream  passes  by  the  conveyance  of  riparian  land  made  by  the 
person  wdio  is  owner  of  the  riparian  land  and  also  of  tlie  fishery,  is 
a  question  of  what  was  the  true  intention  of  the  parties  to  the  deed, 
and  that  the  existence  or  non-existence  of  this  intention  may  be 
ascertained  by  considering  the  circumstances  under  which  the  deed 
was  executed,  if  it  be  a  modern  deed,  and  also  the  subsequent  user 
if  the  deed  be  an  old  one.  If  from  the  circumstances  no  intention 
to  pass  the  fishery  and  soil  to  tlie  mid-stream  can  be  inferred,  the 
jiresumption  will  be  rebutted. 

In  some  cases,  however,  it  may  appear  tliat  the  owner  of  the 
riparian  land  has  fished  concurrently  with  tlie  owner  of  the  fishery 
to  tlie  mid-stream  opposite  his  land.  Then  the  riparian  owner  can 
claim,  not  the  exclusive  fisliery  in  the  half  river,  but  a  fishery  in 
common  with  the  owner  of  the  fishery,  and  for  this  he  must  either 
show  a  grant  of  the  land  with  the  riglit  to  fish,  or  show  evidence  to 
raise  the  presumption  of  a  grant  of  common  of  fishery  from  the 
predecessors  of  the  owner  of  the  fishery.  Such  grants  are  not 
uncommon.  In  14  Edward  I.  {d),  Nicholas  Fermeland  claims 
common  of  fishery  in  Rollesham,  against  William  le  Grant  and 
others,  from  Rollesham  Mill  to  Suthcote  Mill.  The  parties  came 
to  an  agreement  whereby  William  le  Grant  grants  to  Nicholas  and 
his  heirs  "  quod  decatero  Itaheanf  eonimuniani  piscari(B  in  aquam 
prcedietani  cum  omnimodis  infieniis  ad  eapiendos  pisces  exceptos 
(jurgites  imperpctuum  "  ;  and  Nicholas  releases  to  William  all  his 
claim  to  fish  in  the  mill  pools  of  Rollesham  and  Suthcote.  In 
some  of  the  earlier  cases  in  the  records  we  find  the  riparian  owner 
claiming  in  this  way  not  the  exclusive  fishery  opposite  his  land,  but 
a  connnon  of  fishery  with  the  fisliery  owner.  See  the  case  in 
Bracton's  Note  Book,  No.  835,  ante,  p.  87  ;  the  case  of  Oliver  de 
Iscnnif,  ante,  p.  38;  the  case  of  Nirliolaa  de  EmherUn,  ante,  p.  38; 
the  case  of  T]ie  Prior  of  Tickford,  ante,  p.  47. 

From  these  cases  it  would  seem  that  in  early  times,  when  fisheries 
were  valuable,  it  was  not  the  practice  for  the  lord  of  the  manor  and 
owner  of  the  fishery  to  grant  out  the  riparian  land  with  the  exclusive 


(6)  (1849)  3  Exch.  413. 

(c)  Pnjor  V.  Petre,  [1894]  2  Oil.  11.  See  also  £eckeU  v.  Leeds,  (1871)  L.  R.  7  Cli.  421  ; 
Marquis  of  Salisbury  v.  O.  S.  Railway,  (18.^8)  .5  C.  B.  N.  S.  174  ;  Leigh  v.  Jncl; 
(1879)  5  Excli.  D.  264  ;  Mappin  v.  Lihcrfu,  (1903)  1  Ch.  118. 

{(i)  Assize  Roll,  No.  63,  Bucks,  in.  16  d. 
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right  of  fishing  to  tlie  mid -stream,  thus  exchiding  liis  own  ri<,'ht, 
and,  as  it  were,  cutting  a  hole  in  and  hrcaking  up  tlie  continuity  of 
his  fishery  ;  but  to  grant  a  right  of  common  of  fishery  merely  to  the 
riparian  owner,  so  that  he  and  his  grantee  might  fish  concurrently. 
This  would  be  a  course  of  action  which  we  might  naturally  expect. 
It  is  hardly  to  be  conceived  that  the  lord  would  break  up  his  fishery 
by  granting  any  exclusive  right  to  his  tenant,  and  so  make  it  prac- 
tically impossible  to  draw  his  nets  down  the  river  without  trespassing 
on  the  rights  of  his  free  tenant.  Tiiis  was  undoubtedly  the  usual 
practice  in  early  times,  st)  far  as  we  can  gather  from  ancient  records, 
and  it  seems  more  than  probable  that  ancient  riparian  rights  to  fish 
were  all  rights  of  common  of  fishery,  and  not  exclusive  rights,  but 
have  come  to  be  looked  upon  as  exclusive  rights  solely  by  the  form 
of  and  constant  reiteration  of  the  riparian  presumption  to  the  mid- 
stream, and  from  the  fact  that  that  presumption  has  been  stated 
in  the  books  as  applying  to  the  owners  of  the  "land"  abutting  on 
the  river,  when  "land,"  in  the  days  when  the  dictum  was  laid  down, 
must  have  invariably  meant  "  manor."  It  has  also  been  held  that 
the  presumption  applies  to  a  copyhold  as  well  as  to  a  freehold  (e). 
It  is  ditiicult  to  supiiose  that  the  lord  of  a  manor  wlio  was  owner  of 
the  several  fishery  would,  in  granting  land  to  his  bond  tenants,  also 
cut  up  his  valuable  fishery,  and  deprive  himself  of  part  of  it  in 
favour  of  his  tenant.  It  is  impossible  to  suppose  that  such  could 
have  been  his  intention  at  tlie  time  of  the  gi'ant.  As  copyholds 
must  have  been  granted  before  the  Statute  of  (^)uia  Emptores,  IB 
Edward  I.,  and  in  most  manors  the  greater  part  of  the  lands  were 
held  by  copy  at  that  date,  we  should  hardly  expect  to  find  manorial 
fisheries  extending  the  whole  length  of  the  niaimr,  as  we  do  in  the 
instances  taken  from  the  Hundred  Rolls  in  7  Edward  I.  See  <intf, 
Chap.  VII.  Tiie  j)resent  existence  of  very  many  manorial  fisheries 
extending  over  stretches  of  river,  the  i-iparian  lands  of  which  are 
copyh(dd,  is  cogent  evideiu'e  that  the  lords  of  manors  in  granting 
out  copyholds  never  intended  to  grant  them  to  the  inid-streaiii,  and 
as  the  grant  of  the  copyhold  tenement  imisl  have  been  made 
anterior  to  18  Edward  I.,  it  is  submitted  that  when  there  is  no 
evidence  of  fishing  by  the  copyhold  tenant  there  can  be  no  pre- 
sumption that  the  lord  intended  to  grant  to  him  the  ownership  of 
the  soil  and  fishery  of  the  river  to  the  mid-stream. 

Moreover,  whenever  we  find  a  chiim  by  a  cojjyhold  tenant  to  a 
right  to  fish,  it  is  invariably  a  claim  by  the  custom  of  the  manor, 
and  is  a  claim  to  common  of  fishery,  limited  either  to  the  use  of  the 
fish  for  his  sustenance  in  his  tenement,   or  limited  to  the  use  of 

(e)   TUbui-ij  V.  Sitra,  (1890)  45  Cli.  Div.  99,  per  K:iy,  J. 
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some  pai'ticuliu-  kiml  of  net  or  piirticiilar  kind  ot'  tish  only  (/).  It 
would  seem  therefore  to  be  doubtful  whether  the  jjresumption  of 
riparian  ownership  to  the  mid-stream,  where  there  is  a  fisher}-,  can 
apply  to  a  copyhold  tenement.  No  instance  of  such  a  case  has  been 
met  with. 

Claims  have  been  made  by  inhabitants  of  a  particular  town,  manor, 
and  township  to  fish  in  fisheries,  but  have  (with  one  exception)  been 
defeated  on  the  ground  that  fishing  is  a  profit  a  prendre  in  <d\enii  solo, 
and  cannot  be  claimed  by  an  uncertain  and  fluctuating  bo<ly  of 
persons  who  cannot  be  incorporated  so  as  to  receive  a  grant.  A 
custom  for  all  the  inhabitants  of  Bala  to  fish  was  held  bad  (//).  The 
dredgermen  on  the  Colne  were  held  not  to  be  a  corporation  to  take  a 
proft  a  prendre  (/()•  In  Allgood  v.  Gibson  (/)  a  custom  for  the 
commoners,  copyholders,  and  ancient  freeholders  of  a  manor  and 
their  tenants  and  the  dwellers  in  the  parish  iind  manor  to  fish  in  the 
waste  waters  of  a  manor  was  held  bad  and  um-easonable. 

In  Bland  v.  Lipscombc  (k)  a  custom  for  all  the  inhabitants  of  a  parish 
to  angle  and  catch  fish  was  held  bad  (/).  The  reasonable  ground  of 
objection  to  such  suggested  customs  is  that  so  large  a  right  would 
tend  to  the  destruction  of  the  subject-matter  (ui). 

In  the  case  of  Goodman  v.  Tlie  Mayor  of  Saltash(n)  the  free 
inhabitants  of  ancient  tenements  in  the  borough  of  Saltash  claimed 
a  right  to  take  oysters  in  a  fishery  belonging  to  the  corporation  at 
particular  seasons  without  stint  and  for  sale.  They  proved  immemo- 
rial exercise  of  the  right,  claiming  as  of  right.  The  original  charter 
granting  the  fishery  was  not  in  existence,  but  was  evidently  of  great 
antiquity,  probably  anterior  to  the  reign  of  King  John.  The  House 
of  Lords  (Lord  Blackburn  dissenting),  seeking  for  a  legal  origin  to 
account  for  the  usage,  decided  (per  Ijord  Selborne)  that  the  evidence 
established  a  title  in  the  corporation  to  a  several  fishery ;  not,  how- 
ever, an  absolute  and  unqualified  title  for  their  sole  benefit,  but  one 
qualified  by  a  trust  or  condition  in  favour  of  the  free  inhabitants 
of  ancient  tenements  within  the  borough  in  accordance  with  the 
usage. 

(/)  Wooliydi  on  Waters,  rp.  127,  166,  167,  ExuL.  Dei..  E.,  13  Will.  III.  27  ;  tenauts 
have  liberty  to  lisli  for  eels,  culls  and  cray  fish,  with  "  buJgett "  nets  only.  Tilhutij  v. 
tiilm,  (1890)  ii,  Ch.  Div.  99  ;  Uoifl  v.  Janes,  (1848)  6  C.  1!.  81  ;  Bhmd  v.  Lipicombc, 
(1854)  4  E.  &  B.  713. 

{!])  Uuijd  V.  Jones,  (1848)  6  C.  B.  81  ;  5  D.  &  L.  789  ;  17  L.  J.  C.  V.  206. 

(/i)  Mills  V.  Mayor  nf  Colchester,  (1864)  17  C.  B.  X.  S.  635. 

(i)   (1876)  34  L.  T.  N.  S.  883. 

(k)   (1854)  4  E.  k  B.  713. 

(0  And  see  Orilcuay  v.  Orme,  (16U)  1  Bulst.  183;  KmjUsh  v.  Burnfll,{\16o)2  \Vils. 
258  ;   Tinnery  v.  Fisher,  (1604)  2  BiiUt.  87. 

(m)  Race  v.  Wanl,  (1855)  4  E.  1:  B.  702  ;  Ctaijlon  v.  Corby,  (1843)  5  Q.  1!.  415. 

(»)    (1882)  5  C.  P.  D.  431  ;  7  Q.  B.  D.  106  ;  7  Aj.p.  Gas.  0-33. 
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Of  the   PowicRS  of   ax    Owner   of   a    Fishery   to    Lease    and 

License,  tic. 

\ViiF.N  letting  a  fishery  the  owner  of  it  shoukl  he  very  careful  as  to 
the  manner  and  form  of  the  instrument  hy  which  it  is  let.  He  should 
he  careful  that  the  instrument  descrihes  the  tishery  accurately,  in 
oi'der  to  avoid  discussion  and  disjjute  as  to  the  nature  and  extent  of 
his  rights  either  during  the  term  granted  or  subsequently,  wlien  the 
instrument  may  have  to  he  produced  in  evidence  to  establish  his 
title  and  possession.  Leases  granted  hy  the  owners  of  fisheries  are 
reallj'  their  most  important  title-deeds,  as  showing  the  nature  and 
extent  of  the  possession  of  the  fishery,  and  form  the  best  evidence 
for  the  owner  (a).  Having  regard  to  the  varying  kinds  of  tisheries 
■and  the  particular  conditions  under  which  they  are  let,  it  would  be 
only  misleading  to  lay  down  or  suggest  any  general  form  of  a  lease 
of  a  fishery.  Every  such  instrument  must  be  drawn  in  accordance 
with  the  facts  of  each  particular  case  and  the  requirements  of  the 
lessor  and  lessee  respectively.  There  are,  however,  some  points  to 
be  observed  in  settling  the  lease  of  a  fishery  to  ■which  it  may  he  useful 
to  call  attention. 

In  the  first  place,  it  is  always  advisable  to  let  a  fishery  by  a  deed 
under  seal.  This  prevents  any  question  arising  as  to  whether  the 
tishery  is  a  fishery  with  the  soil  or  an  incorporeal  fishery  ;  an  incor- 
poreal hereditament  can  only  be  conveyed  by  a  deed  (b).  It  is  true 
that  a  fishery  may  he  let  liy  verbal  agreement;  and  even  where  no 
rent  has  been  agreed  upon  the  htndlord  is  entitled  to  sue  the  tenant 
for  a  reasonable  rent  for  use  and  occupation  (c).  This  course,  how- 
ever, is  very  undesirable,  tending  to  give  rise  to  dispute  and  difTiculty, 
and  the  owner  of  the  fishery  loses  the  opportunity  of  putting  on 
record  the  nature  and  extent  of  his  possession.  It  is  also  advisable 
to  annex  a  carefully  made  plan  to  the  deed. 

A  grant  bj"  deed  for  a  term  of  years  of  the  exclusive  right  of 
fishery,  with  a  proviso  that  "  the  right  of  fishery  hereby  granted 

(a)  BriaUm  v.  Cormican,  (1S77)  3  A.  C.  at  p.  668. 

(b)  Duke  of  Somerset  y.  foijiccll,  (ISifi)  5  B.  k  C.  875;  ISird  v.  Hirjijinson,  (1835) 
2  A.  &  E.  696. 

(c)  Holfard  v.  FrUchard,  (18-JO)  3  Exch.  793. 
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t>liall  only  extend  to  fair  roil-aml-line  iinglinf^,  and  to  netting  for  the 
suit'  purpose  of  procuring  tisli  baits,"  is  not  a  mere  license  to  fish, 
but  a  right  to  fish  and  carry  away  the  tish  caught,  and  is  a  i)yojit  a 
j^rendro  and  an  incorporeal  hereditament,  and  gives  a  right  of  action 
against  any  person  doing  any  act  prejudicial  to  the  enjo^'ment  of  such 
right  ((/). 

In  leasing  lands  adjoining  fisheries  care  should  be  taken  to  avoid 
any  danger  of  incidentally  letting  the;  fishing  rights  with  the  land. 
In  an  ordinary  lease  of  lands  with  gcnei'al  words  of  waters,  streams, 
&c.,  the  right  of  fishery  (like  the  right  of  shooting  and  fowling)  is 
necessarily  implied  as  part  of  the  general  right  to  tiie  soil  and  water, 
and  its  profits,  unless  tlie  lessor  specially  reserves  it.  If  there  is  no 
special  reservation  of  tlie  right  of  fishery,  tlie  tenant  and  not  the 
landlord  will  be  entitled  to  the  fishery,  and  the  landlord  or  his 
lessees,  or  licensees  of  the  fishery,  cannot  go  upon  the  land  for  the 
purpose  of  fishing  (e).  Although,  strictly  speaking,  a  right  of 
fishing  cannot  be  reserved  bj'  a  lease,  the  same  practical  result  is 
obtained  by  the  reservation,  because  the  reservation  is  construed  as 
a  I'egrant  by  the  tenant  to  the  landlord  (/).  Therefore,  in  granting 
a  lease  of  lands  adjoining  a  fishery,  it  is  necessary  to  insert  carefully 
drawn  reservations  of  the  right  of  the  landlord  to  the  fisherj',  and 
to  secure  power  to  liiin,  his  lessees,  licensees,  water  bailift's,  and 
servants  to  go  upon  the  banks  for  the  purpose  of  fishing  and 
preserving  the  fishery. 

It  is  also  necessary  to  be  very  careful  in  drawing  the  covenants 
binding  the  lessee.  In  a  recent  case  {(/)  a  covenant  by  the  lessee  in 
a  lease  of  rod  fishing  not  to  "  underlet,  assign,  transfer,  or  set  over, 
or  otherwise  by  any  act  or  deed  procure  the  said  premises  to  be 
assigned,  transferred,  or  set  over  unto  any  jierson  or  persons 
whomsoever  without  the  consent  in  writing  of  the  lessor,"  was  held 
not  to  jirevent  the  lessee  from  giving  a  license  for  two  rods  to 
another  person  during  the  term  of  the  lease,  Joyce,  J.,  holding  that 
by  reason  of  the  omission  from  the  covenant  of  the  words  "  any  part 
of  the  premises,"  an  assignment  of  a  i)art  of  the  premises  was  not 
forbidden. 

The  owner  of  the  fishery  may  license  persons  to  fish  in  his 
fishery.      Tlie  license  may  be  either  by  par(d  or  by  deed  under  seal. 

(.0  Fitzgerald  v.  Firbank;  [1897]  2  C'li.  96  ;  76  L.  T.  584,  C.  A. 

(<■)  Patei-soii's  Fisliery  Laws,  ]>.  67  ;  VavUs  v.  Joins,  [1002]  IS  T.  L.  R.  367  ;  Oke's 
Game  Laws,  ]>.  US. 

(/)  Eu-arlv.  Graham,  (1S59)  7  H.  L.  Cas.  331  ;  S'ci/iiiour  v.  Courliiry,  (1771)  5  liurr. 
2815  ;  PatLT=on's  Fishery  Laws,  p.  68  ;  irUkhum  v.  Maii:kci;  (184(1)  7  JI.  &  W.  63  : 
/lamilloii  V.  Musf/roir,  (1S70)  Ir.  R.  6  C.  L.  1211  ;  Curcur  v.  I'aijnc,  (1879)  li'.  li.  4  C.  I.. 
3S(1;  IS  W.  R.  436. 

(r/)   Grove  V.  Pur.'il,  [1902]  2  t'li.  727. 

11    •> 


164  FISHERIES. 

If  the  license  is  by  parol,  it  will  prima  facie  he  presumed  (inly  to 
give  the  licensee  the  right  to  fish  and  not  the  right  to  carry  away 
the  fish  caught,  because  the  latter  right,  being  an  interest  in 
land  (/(),  nuist,  by  the  Statute  of  Frauds,  be  made  by  deed.  A 
license  by  parol  and  not  under  si'al  passes  no  interest,  nor  alters  or 
transfers  proiierty  in  anything ;  it  only  makes  an  action  lawful  which 
without  it  had  been  unlawful  ((')•  Such  a  license  is  revocable  at  any 
time.  A  license  under  seal  (provided  it  be  a  mere  license)  is  as 
revocable  as  a  license  by  parol.  A  license  by  parol,  coupled  with  a 
parol  grant,  or  pretended  grant,  of  something  which  is  incapable  of 
being  granted  otherwise  than  by  deed,  is  a  mere  license  ;  it  is  not  an 
incident  to  a  valid  grant,  and  it  is  therefore  revocable  (/,).  Thus  a 
license  to  fish,  not  including  the  right  to  take  away  the  fish  caught, 
whether  given  by  deed  or  bv  parol,  is  revocable  ;  it  merely  renders 
the  act  of  fishing  lawful,  wliicli  without  the  license  would  have  been 
unlawful. 

If  the  license  be  a  license  not  only  to  fish  but  also  to  carry  away 
the  fish  when  killed,  this  is  a  grant  of  the  fish  with  a  license 
annexed  to  come  on  the  fishery,  and  supposing  the  grant  of  tiie  fish 
be  good,  ('.('.,  to  be  by  deed,  then  the  license  to  fish  will  be 
irrevocable  by  the  party  who  had  given  it ;  he  would  be  estopped 
from  defeating  his  own  grant,  or  act  in  the  nature  of  a  grant.  If 
the  license  to  fish  and  take  away  fish  be  by  jjarol,  it  can  be  revoked 
at  any  moment,  even  though  a  valuable  consideration  has  been  given 
fiir  it  {/),  because  the  right  to  take  away  fish  can  only  be  granted  by 
deed  (iii)  ;  but  the  licensee  may  have  a  remedy  in  damages  for  a 
breach  of  contract  («)•  A  grant  by  deed  of  the  right  of  fishing  is 
not  a  license  to  fish,  but  a  right  to  fish  and  carry  away  the  fish 
caught,  and  the  grantees  have  a  right  of  action  against  any  one  who 
■wrongfully  interferes  with  their  right  (k).  If  the  document  whicii 
purports  to  give  a  right  of  fishing  is  so  worded  as  to  lead  to  the 
presumjition  that  a  grant  was  intended  or  promised,  the  Courts  will 
exercise  their  e(iuitable  jurisdiction  by  restraining  the  licensor 
from  interfering  with  the  licensee  until  he  has  executed  a  valid  legal 
grant  0>). 

Before  a  parol  license  is  revoked,  reasonable  notice  should  be 
given  to  the  licensee  (q). 

(/<)    Webber  v.  Lee,  (1882)  9  g.  B.  D.  315. 

(i)  Per  Yiuigliaii,  L.C..I.,  in  T/wmiis  v.  {torrcll,  (1673)  V.iuglian,  '^5'[. 

(/t)  Pit  AUlerson,  B.,  in  Wood  v.  Lcadbiller,  (18J.i)  13  Jl.  &  W.  p.  845. 

(/)    irooU  V.  Lcuiibillcr,  (1845)  13  il.  &  W.  834. 

(hi)    Webber  v.  Lee,  (1882)  9  (J.  15.  D.  315. 

(»)  Kerrisun  v.  Smith,  [1897]  i  Q.  15.  445. 

(o)  Fityjerald  v.  Firba)i/.;  [1897]  '2  Cli.  96. 

(;')  Froijley  v.  Enrl  of  Luerluee,  (1859)  Johnson,  333.  • 

(«?)  Mellor  V.  Walkiiis,  (1874)  I,.  R.  9  i.j.  B.  400. 


CHAPTER   XXVII. 

Of  Pkoceepings  for  tiiI':  Protection  of  Fisheeii;s. 

In  the  case  of  a  trespass  to  a  fisliery  in  tidal  water  it  is,  as  a  rule, 
inadvisable  to  resort  to  a  prosecution  before  magistrates  under  the 
Larceny  Act,  1861.  The  defendant  will  always  set  up  a  claim  nf 
right,  as  a  subject  of  the  realm,  to  tish  in  tidal  waters,  and  then  the 
plaintitf  will  have  to  satisfy  them  that  the  tishery  is  an  ancient 
several  fishery  and  that  he  is  the  owner  in  possession  of  it ;  in 
short,  he  will  have  to  prove  his  title,  unless  in  any  case  the  title  has 
been  tried  and  established  in  a  Court  of  law,  of  which  decision  the 
maL'istrates  must  take  cognisance,  or  unless  he  can  show  sufficient 
possession  to  raise  the  presumption  that  his  title  is  a  legal  one.  If 
he  can  show  possession  for  sixty  years,  as  by  leases,  receipt  of  rent, 
paying  taxes,  &c.,  he  will  sufficiently  establish  his  title  and  posses- 
sion. Such  possession  would  be  sufficient  even  against  the  Crown, 
and  therefore  is  sufficient  in  the  case  of  a  person  claiming  under  the 
title  of  the  Crown.  Proof  of  a  possession  for  a  shorter  period  will 
suffice  if  the  magistrates  can  be  induced  to  presume  a  lawful  origin 
for  the  possession  of  the  tishery,  as  against  the  public,  from  the  user 
shown  (a).  "Whether  it  is  advisable  to  prosecute  instead  of  bringing 
an  action  at  law  will  depend  upon  the  nature  of  each  case  and  the  state 
of  the  evidence  and  title.  In  most  cases  of  trespass  to  tidal  fisheries 
there  is  always  a  great  danger  of  the  magistrates  declining  to 
convict.  Such  a  result  encourages  the  fishermen  and  anglers,  and 
results  in  a  great  increase  of  the  trespasses,  and  the  fishery  owner  is 
at  length  driven  to  bring  an  action  to  establish  his  right.  Even  if  a 
conviction  is  secured,  the  punishment  is  usually  so  slight  that  the 
•elFect  of  it  does  not  deter  other  fishermen  from  trespassing.  If 
action  at  law  is  taken,  the  fishery  owner,  although  put  to  expense  in 
proving  his  title,  if  the  action  is  fought  out,  establishes  his  rights 
once  for  all,  and  can  resort  to  prosecution  afterwards  and  effectually 
prevent  further  trespass.  In  many  cases  of  actions  the  defendants 
do  not  appear,  and,  if  they  appear,  do  not  defend.  .Judgment  is  got 
by  default,  and  the  costs  incurred,  being  of  much  larger  amount 
than    the    fines    imposed    by    the    magistrates,    discourage    furtlier 

{a)  j;cy.  V.  Doiaiiii'j,  (1870)  11  C.  C.  C.  5S0. 
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trespassers.      In  m  c;isf  in  tidal  \vati'r  tlif  cdimuoii  jiriiiu'i  facif  riglit 

of  the  pulilif  to  fish  may  always  he  set  up  as  a  hona    tide  tlaini  of 

rifiht  (//)  to  oust  the  jurisdiction  of  the  magistrates.    It  was  fornierlv 

thought  tluit  the  i)uhlif  right  of  iishery  extended  to  waters  which, 

tliough  not  tidal,  were  navigable,  but  that  contention  lias  been  finally 

overruled,  and  it  is  now  established  that  the  public  right  extends 

only  to  waters  afiected  by  the  tidal  influence,  where  such  water  is 

not  within  the  bounds  of  a  several  fishery.    It  was  decided  in  Peairc 

V.  Scvtdicr  ((■)  that  "  when  a  river  is  navigable  and  tidal  the  public 

have  a  right  to  fish  therein,  as  well  as  to  navigate  it,  but  that  when 

it  is  navigable  but  oiot  tidal  no  such  right  exists."     Upon  tiiis  there 

arises  the  question  as  to  the  riglit  when  the  spot  or  river  is  tidal 

but  not  nariiiahlr.     It  is  difficult  to  conceive  the  existence  of  a  spot 

within  the  tidal  influence,  and  where  fish  could  exist,  which  is  not 

in  some  sense  de  facto  navigable  by  some  kinds  of  boat,  as  punts, 

coracles,  Sec.     The  mere  fact  of  the  jn-esence  of  the  tidal  influence 

does  not  of  itself  make  a  place  navigable.     If  it  is  a  ])etty  stream, 

navigable  only  at  certain  states  of  the  tide,  and  then  only  for  a  short 

time  and  by  very  small  boats,  it  is  difficult  to  suppose  that  it  has 

ever  been  a  public  navigable  channel.     A  channel  may  cease  to  be 

navigable  from  natural  causes,  or  by  Act  of  Parliament,  or  on  ad 

quod  damjmitvi  (d),  but  it  would  seem  that  where  a  river  had  silted 

up,  and  was  dredged  out  and  made  navigable,  the  rigiit  of  the  public 

survived  (c).    It  must  therefore  be  a  question  of  evidence  in  every  case 

wliether  a  2>articular  part  of  any  tidal  water  is  or  is  not  navigable. 

If  the  public  right  depends  solely  on  the  prima  facie  right  of  the 
Crown  to  the  sea  and  its  foreshores,  as  a  profit  of  such  lands,  it 
would  seem  that  the  right  to  fish  will  follow  the  Crown  right  to 
possession  of  the  soil,  irrespective  of  the  right  to  navigate,  as  there 
is  no  pretence  that  the  Crown  right  to  foreshore  is  limited  to 
navigable  rivers  only.  But  all  the  older  authorities  claim  the 
public  right  to  fish  as  being  limited  to  iiaviiiahlc  rivers  alone,  as 
though  this  right  were   a  privilege  to  the   public  that  where  they 

(6)  Eeij.  V.  iitimpsmi,  (1863)  4  B.  &  S.  307. 

((•)  iluiyhy  V.  liyan,  (1868)  Ir.  R.  2  C.  L.  U3  ;  Hanjrcavcs  v.  JJiddaiiis,  (1875) 
L.  K.  10  g.  15.  582:  41  L.  J.  JI.  C.  178;  32  L.  T.  COO;  J/i«.««V  v.  Jlincli,  (1876) 
35  L.  T.  N.  S.  486  ;  Ilmism  v.  McUac,  (1863)  4  IJ.  &  S.  585  ;  33  L,  J.  M.  C.  65  ; 
Pearce  v.  Scolchcr,  (1882)  9  Q.  ]i.  D.  162  ;  Smilk  v.  Andrctis,  [1891]  2  Oil.  678  ; 
Kcecc  V.  Mullcr,  (1882)  8  Q.  I!.  I).  626  ;  51  L.  .1.  M.  C.  64. 

((/)  Hcjc  v.  Moiilnyiic,  (1825)  4  B.  &  C.  598  ;  28  K.  R.  420  ;  Ilcliestcr  v.  Jtashleiijh, 
(1889)  5  T.  L.  R.  739  ;  61  L.  T.  477  ;  Mayor  of  Lynn  v.  Turner,  (1774)  1  Cowp.  86  ; 
Miles  V.  liuse,  (1814)  5  Taunt.  700  a  ;  15  I{.  R.  623.  See  BcU  v.  Curpomtion  of  Quebec, 
(1879)  41  L.  T.  N.  S.  451  (P.  C.)  :  49  L.  J.  V.  C.  1  ;  Angel  on  Vateiconr.scs,  cli.  13. 
Mi(yor  of  Cokkesl<TY.  Brooke,  (1845)  7  Q.  H.  339  ;  rooijlil  v.  Wi,ic)i,  (1819)  2  H.  ic  Aid. 
662  ;  21  R.  R.  446.     See  C'ouKson  &  Foil.es  on  \Vateis,  2nil  Edit.  65  el  «eq. 

{c)  liey.  V.  Belts,  (1S50)  10  Q.  li.  1022  ;  19  L.  .1.  Q.  I!.  531. 
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could  navigate  lawfully,  tliere  they  could  tisli.  Keceiit  decision!; 
have  limited  it  strictly  to  that  part  of  the  tidal  water  which  is 
navigable  and  tidal,  and  there  appears  to  be  no  authority  to  suggest 
that  the  public  can  have  the  right  to  Hsh  in  tidal  water  wliich  is  not 
strictly  navigable.  What  navigable  means  is  a  question  of  fact  in 
every  case.  In  inland  waters  not  tidal  no  right  to  fish  can  be  set 
up  by  members  of  the  public,  or  by  inhabitants,  or  any  undefined 
class  or  body  of  persons  who  can  have  no  right  to  a  iwofit  a  prendre 
in  alieno  solo.  If  a  right  is  set  up  by  the  defendant  it  must  be  set 
bond  fide  and  in  the  bond  fide  belief  that  it  is  a  right  which  he  has, 
and  it  must  be  a  right  capable  of  existence  in  law  ( /").  The  bona 
fides  of  the  claim  is  for  the  justices  to  determine  (//). 

If,  however,  upon  the  hearing  of  the  evidence  the  justices  are 
satisfied  tliat  the  assertion  of  a  claim  of  right  is  not  made  bond  fide, 
and  the  facts  warrant  them  in  that  belief,  their  jurisdiction  is  not 
ousted  (/().  To  oust  the  jurisdiction  by  a  claim  of  right  such  claim 
must  have  some  colour  to  support  it  ((')•  It  is  advisable,  therefore, 
in  the  case  of  a  prosecution  for  fishing  in  tidal  water,  for  the  pro- 
secutor to  be  prepared  with  evidence  to  show  his  possession  of  the 
fishery  and  thereby  to  induce  the  magistrates  to  decide  that  the 
claim  of  the  defendant  is  not  made  bond  fide,  but  simply  for  the 
purpose  of  escaping  conviction.  A  bare  assei-tion  of  the  public 
right  without  more  would  appear  to  be  insufficient;  but  if  it  is 
supported  by  evidence  of  uninterrupted  fishing  by  members  of  the 
public  and  the  prosecutor  does  not  prove  evidence  of  his  ownership 
of  a  several  fishery  it  will  be  held  to  be  a  bond  fide  claim  (A). 

In  former  times,  when  a  distinction  was  drawn  between  a 
"  several  "  and  a  "  free  fishery,"  the  remedies  for  disturbing  it  were 
diff'erent ;  but  now  under  the  Judicature  Acts  the  same  action  will 
lie  for  any  kind  of  fisherj-  {I). 

An  action  will  lie  for  the  disturbance  of  a  fishery  (ni),  and  an 
injunction  may  be  granted  to  restrain  such  pollution  of  fresh 
waters  (h),  or  such  unlawful  exclusion  of  tidal  waters  (o),  as  tends 

(/)  Haryrcavcs  v.  Dkldams,  (1875)  10  L.  R.  (J.  B.  582  ;  Mussel  v.  Lurch,  (1876) 
35  L.  T.  486  ;   Hudson  v.  McPmc,  (1863)  4  B.  &  S.  585. 

{</)  Lecjg  V.  Pardee,  (1860)  9  C.  B.  N.  S.  289  ;  30  L.  J.  C.  V.  108  ;  7  Jur.  N.  S.  499  ; 
9  W.  R.  234  ;  3  L.  T.  371. 

(/i)  Paloj  V.  Birch,  (1867)  8  B.  &  S.  336  ;  16  L.  T.  410  ;  Bo„lh  v.  Bruuijh,  (1869)  33 
J.  P.  694. 

(i)   Hudson  V.  MeRae,  (1863)  4  B.  &  S.  585. 

(k)  Ren.  V.  Peak;  (1863)  8  L.  T.  N.  S.  530. 

(/.)  Oke's  Fishery  Law.s,  p.  13. 

(m)  Chihl  V.  Qrcenhill,  (1639)  Cro.  Car.  553  ;  Smith  v.  Kemp,  (1692)  2  Salk.  630. 

(iO  Aldred's  Case,  (1610)  9  Rep.  59  a  ;  Fitzycrald  v.  Firhank,  [1897]  2  CIi.  96. 

(o)  Bridges  v.  Bighton,  (1865)  11  L.  T.  N.  S.  653.  SeeCoulsoii  k  Forbes,  Chap.  III.  ; 
Att.-Gcn.  V.  Birmingham,  (185S)  4   K.   &  J.   528  ;  Oldakcr  v.  Hunt  (1854)  6  De  G. 
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to  destroy  a  private  right  of  fishing.  Tiirowing  down  a  weir 
whereby  a  fishery  below  is  overflowed  unduly  and  tlie  fish  driven 
away  is  a  trespass  (j)).  Nets  and  traps  which  may  be  lawfully  used 
in  a  fishery  must  be  such  as  will  not  injure  the  rights  of  others  (q). 
The  nets  and  engines  which  are  lawful  are  now  regulated  by  statute 
and  by  bye-law.  The  subject  is  dealt  with  later.  The  owner  of  a 
fishery  has  a  right  to  have  the  fish  come  to  his  fishery  in  the 
ordinary  course  of  nature,  and  any  person  doing  any  act  which  may 
interfere  with  such  right  may  be  restrained.  Inhancing  an  ancient 
weir  or  doing  any  unlawful  act  which  stops  or  hinders  the  ])assage 
of  fish  or  crt\ises  damage  to  the  upper  fisheries  is  an  actionable 
injury  (/•). 

Tlie  Court  of  Admiralty  at  one  time  claimed  jurisdiction  over 
fisheries  in  tidal  waters.  Formerly  numerous  local  Admiralty 
Courts  exercised  this  jurisdiction,  regulating  the  season,  size  of  the 
•mesh  of  nets,  i*i:c.  Their  proceedings  were  summary  by  bye-laws 
and  fines,  and  in  the  case  of  nets  of  illegal  mesh,  the  remedy  was 
simple  and  practical ;  the  officers  of  the  Court  burnt  the  net.  It 
has,  however,  been  decided  as  regards  fisheries  on  the  foreshore 
that  they  are  within  the  county  and  are  within  the  jurisdiction  of 
the  justices  and  not  of  the  Admiralty,  whether  when  covered  with 
water  or  not  (-s). 

In  an  action  of  trespass  to  a  several  fishery  the  defendant  pleaded 
thiit  it  was  an  arm  of  the  sea  and  issue  was  joined.  It  was  held 
that  the  defendant  was  entitled  to  a  verdict,  because  the  plaintilf 
was  bound  to  set  up  a  claim  to  a  several  fishery  in  a  replication  (/). 

In  an  action  of  trespass  to  a  fishery,  if  the  defendant  does  not 
justify  under  the  owner  of  the  soil,  or  set  up  some  title  adverse  to 


M.  &  G.  376  ;  19  lieav.  4S5;  Siddcr  v.  Croinlun,  (1862)  6  L.  T.  N.  S.  778  ;  All.-f7ai.  v. 
LtUon  Local  Bvanl,  (1856)  2  Jnr.  N.  S.  180;  Bostock  v.  ^'orlh  Staffurdahin-  Itailuay, 
(1852)  5  De  G.  &  Sni.  584. 

{p)  Courtney  v.  Colkt,  (1697)  1  Rii}'m.  (L'l.)  272. 

(q)  IVarrcn  V.  MutUcus  (1703)  1  Salk.  357  ;  *'<  .Mo'l.  73  ;  Woolrydi  on  AVatei-s  ;  Gould 
on  Waters,  sect.  186. 

(r)  Weld  V.  HornUj.  (1S06)  7  East,  195  ;  3  Smith,  244  ;  2  Roll.  Ali.  142  ;  HumiUon  v. 
DoneyaU,  (1795)  3  Kitlj,'\vay,  267  ;  Woolrydi,  \\.  189  ;  Lccvtifield  v.  Lvnsdale,  (1869) 
L.  R.  0  C.  P.  657  ;  BuHe'v.  Ifliyle,  (1868)  L.  R.  3  Q.  15.  286  ;  Callis  on  Sewers,  258  ; 
Vin.  Ab.  Nuisance,  3  :  H.ilc,  De  Jure  Jlaris,  c.  3,  5  ;  Case  of  Chcdc-  Mill,  (1609) 
10  Rep.  138;  Vitkc  of  Dcionshirc  v.  Iludnetl,  (1827)  Huil.  &  15.  322;  Dakc  of  Devon- 
shin  V.  Smith,  (1833)  Al.  c<c  X«ii.  442  ;  iniliams  v.  inieox,  (1838)  8  A.  &  E.  314  ; 
Lord  Templemore  v.  Allot,  (1845)  8  Ir.  L.  R.  199  ;  Barker  v.  Faidkiier,  [1898]  \V.  N. 
69  ;  irhelan  v.  Hcu-soii,  (1871)  Ir.  K.  6  C.  L.  283  ;  Brior  of  Bochtster  v.  Molyns, 
Inq.  p.  ni.  33  Echv.  HI.  [2  Xos  ]  Xo.  84.  Tlic  defendant  erected  five  weirs  in  liis  Manor 
of  Clierdesle  on  tlie  Tliames  which  injured  the  fishery  of  the  I'rior  in  his  Manor  of 
Hadcnhani.     They  were  removed  hy  tlie  sherill'. 

(s)  Kmbleto)'  v.  Broiai,  (1860)  3  Ell.  &  Ell.  234. 

(t)  CricMonx.  Collciij,  (1870)  19  W.  R.  107. 
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the  plaintiff's  title,  it  would  appear  that  the  plaintiff  need  not  show 
title  but  merely  possession  («). 

Ejectment,  formerly  laid  for  a  tishery,  where  it  was  a  fishery  with 
the  soil ;  but  it  should  lie  brought  for  laud  covered  with  water  (.c). 
It  is  now  recoverable  in  an  action  for  the  recovery  of  land. 


(h)  Holford  V.  Baikii,  (]84(!)  13  Q.  B.  426  ;  10  Jur.  822  ;  Marshall  v.  Vllcsu-atcr, 
(1863)  3  13.  &  S.  732  ;  Mai-pcfv.  Charlcsworth,  (1825)  6  D.  &  R.  572  ;  Jones  v.  Chapman, 
(1845)  14  M.  &  W.  124. 

(x)  Molincux  V.  MoUnau;  (1606)  Cro.  Jac.  146  ;  Herbert  v.  Laiir/hli/ii,  (1637) 
Cro.  Cm-.  492  ;  1  Lev.  212  ;  Sid.  416  ;  1  Roll.  Ab.  789  ;  2  Bulst.  28  ;  3  Leon.  128  ; 
Style,  32  ;   If^acldij  v.  A'cioton,  (172^)  8  Motl  277. 


PART    IT. 

STATUTE   LAW  RELATING   TO   FISHERIES. 


CHAPTER   I. 

Summary  of  Legislation  relating  to  Fish  and  Fisheries. 

T]iE  Legislature  has  from  very  early  times  been  watchful  to 
prevent  the  undue  destruction  of  fish,  and  also  to  keep  open  the 
courses  of  navigable  rivers.  In  early  ages  weirs  and  fishing  engines 
multiplied  exceedingly  in  all  the  great  rivers  of  the  kingdom,  aud  so 
encroached  on  the  course  of  the  rivers  as  to  become  serious  impedi- 
ments to  the  navigation  and  the  cause  of  great  destruction  of 
migratory  fish.  The  earlier  legislation  was  directed  primarily  to 
the  putting  down  these  weirs  as  impediments  to  navigation,  nothing 
being  specially  enacted  as  regards  the  preservation  of  fish ;  but  of 
course,  when  the  free  course  of  the  navigation  was  secured,  passage 
was  left  for  the  fish,  and  incidentally  these  statutes  had  the  effect  of 
assisting  to  preserve  fish,  while  thej-  were  effectual  as  to  keeping  open 
the  course  of  the  rivers  for  navigation.  The  statute  of  12  Edward  IV. 
c.  7,  states  that  the  legislation  as  to  weirs  was  for  the  benefit  of  the 
navigation  of  rivers,  aud  also  in  safeguard  of  all  the  fry  of  fish 
spawned  within  the  same.  Magna  Charta  enacts  "  tliat  all  weirs 
from  henceforth  shall  be  entirely  put  down  on  the  Thames  and 
Medway  and  throughout  all  England  except  by  the  sea  coast." 
The  charter  had  no  special  reference  to  fish,  and  did  not  make 
any  direct  enactments  for  its  preservation.  It  is  not  until  the 
early  part  of  the  reign  of  Edward  1.  that  we  meet  with  any 
instance  of  an  attempt  to  fix  a  close  season  or  regulate  the  use 
of  nets  in  salmon  rivers,  viz.,  by  the  Statute  of  Westminster  the 
Second,  13  Edward  I.,  a.d.  1285.  About  seven  years  before  the 
l^assiug  of  that  statute,  viz.,  in  6  Edward  I.,  a.d.  1278,  we  find 
in  the  Placita  Coronse  for  Cumberland  an  interesting  example 
of  orders  made  for  the  management  and  regulation  uf  salmon 
fisheiies  by  the  men  of  the  county  with  the  approval  of  tlie 
■Justices  in  Eyre.  They  relate  to  the  Eden  and  Esk,  in  the  county  of 
Cumberland,  and  are  made  under  tiie  "  Capitula  Itineris."  The 
articles  to  be  inquired  of  at  the  Eyre  by  the  grand  jury  are  set  out 
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in  Fleta,  lib.  1,  cap.  20.  Among  iIrui  we  tiiul,  !;  18  :  "  De  purpres- 
tuiis  super  Eegem  iactis  in  terra  in  niari  et  in  aciua  dnlci  infra 
libertatem  vel  extra."  §40:  "  De  hiis  qui  piscantur  cum  kidellis." 
Under  these  articles  presesitments  were  nuide  by  the  juries  and 
orders  promulgated,  fixing  close  times  for  salmcin  fnmi  the  29th 
September  till  30th  October,  and  from  the  1st  ^lay  till  24tli 
January,  regulating  the  use  of  nets  and  bucks,  ordering  a  free  gap 
through  wliich  a  sow  and  lier  pigs  can  pass,  and  appointing  con- 
servators of  tlip  rivers  in  the  countv  («). 

('()  The  text  is  us  lollow.-, :  "  Junituies  Je  Lytli  et  Kskedale  et  .luiiilores  ile  Ciiiiibeilaiid 
et  Allertlale  prescutavenint  iiuod  ma^ua  clistnictio  tit  in  ar|uis  de  Eilene  et  Esk  et  in 
aliis  aqiiis  in  Coiiiitatu  isto  de  snlmoiiibus  tcniiioie  i|iio  saliiioiies  ascendunt  ad  friandum 
et  siiniliteide  salinunculis  temiiore  nuo  desceudunt  ad  mare  ad  magiumi  detiiiueutum 
toliiis  Comitatus  et  oniiiium  CVjiiiitatmnu  adjacentium,  et  Jietierimt  ex  parte  totius  Coiiii- 
tatns  (juod  statutiiiu  et  pi-ovisio  tiat  per  qiKjd  [nedicta  destnictio  dec-eteio  iioii  tiat.  Et 
ideo  de  cousensu  totius  Comitatus  torn  militum  ((Uam  alioiuiu  libeioium  liominum  do 
Comitatu  isto,  nullo  leolamante  nee  contiadiLentc,  statutuni  est  et  ]iiovisnin  ijuod  a 
t'esto  Saufti  Micliaelis  (29tli  Sejitember)  usi|Ue  ad  ti-stuui  .Suncti  Andrea-  (30tli  Xoveniber) 
non  truliictur  aliipiod  rete  vel  jwiiatur  ad  gurgites  vel  ad  stagna  vel  ad  molendina  vel  ad 
cxclus;is  mulendinurum,  et  quod  iniUus  piscetur  infra  prediotas  aijuas  vel  alias  uipias  in 
Comitatu  isto  cum  retibus  sterkildis  vel  ijuocuncpie  alio  ingcnio  i]ifra  pi-.edictum  tempiis 
vel  sine  ingeuio.  Statutuni  est  etiam  et  jirovisum  ipiod  a  lesto  A]iostolorum  I'bilippi  et 
Jacobi  (1st  Jlay),  usijue  ad  XativitatemSancti.Iulianiiis  Baptisle  (i-Jtli  June),  non  ponatur 
aliipiod  rete  vel  wile  sive  boraehia  ad  stagna  vel  molendina  vel  acl  exclusas  niolendinoruni 
in  pricdictis  aquis,  nee  ponatur  rete  alii|Uod  infra  pi-a'dietuni  tenipus  ad  gurgites  nisi  per 
custodes  ad  hoc  deputatos  sive  deputandos  ;  et  quod  maella  retis  sit  ita  larga  quod 
salinunculi  per  medium  transitum  possunt  habere,  videlicet,  quod  sit  de  longiludine 
quatuor  policium.  Statutuni  est  etiam  et  provisum  quod  quotienscunque  jjiscator  aliquis 
aut  iiiolendinarius  vel  aliquis  alius  contra  istani  juovisioiiem  deliijuerit ,  et  qiiotienseunique 
super  hoc  convictus  fucrit,  mittatur  ad  jinsoiiam  domini  Regis,  et  non  replegietur  nisi  de 
consensu  custodum  ad  hoc  provisoruni  vel  providendorum.  Et  quia  Juratorcs  tcstaiitur 
quod  Thomas  de  Multon  de  Gilleslauud,  sicut  et  omnes  antecessores  ejus  fecerunt  a 
tempore  a  quo  non  cxtat  memoria,  capit  emcndas  de  omnibus  retilnis  illicitis  per  aquara 
de  Kdene  in  quodam  loco  qui  vocatur  Pewbnrg  per  visum  militum  et  aliorum  ad 
custodiam  acjuarum  deputatorum,  ita  tamcii  (piod  si  ballivi  domini  Regis  preveniant, 
tunc  correctioncs  ct  judicia  pro  luijusniodi  tninsgressionibus  ad  dominum  Hegem  jier- 
tinere  debent.  Ideo  inde  loquendum.  Statutuni  est  etiam  ct  concorditer  eonsideratum 
quod  omnes  borachiie  ad  omnia  molendina  in  aquis  jiredielis  per  lotuni  Comitatum 
deca-tero  deponantur  super  forisfaotuiam  domini  Regis  xl.  s.  illius  cujus  boraehia  fuerit 
quotienscunque  luijusniodi  ingenium  in  aquis  ]ii;ediotis  inveiiiatur  et  convinci  poterit 
cujus  ilia  sit.  Et  sciendum  quod  non  debent  esse  in  predictis  aquis  nisi  tria  minuta  retia 
de  consuetndine  quorum  maella  cum  iiodo  debet  esse  de  longiludine  triuni  poUiciuni  ad 
ca)pieiiilum  lampredas  et  nulhis  debet  piscari  cum  illis  nisi  a  festo  Saiicti  Andrea' 
(30lli  Xovembei),  usque  ad  (jniiidenam  jiroximam  ante  fe.Mum  Sancti  Joliannis  Haptiste 
(9th  .Inne).  Et  doniiiuis  Kex  in  Castro suo  Karlioli  haliebit  uiium,  Cives  Karlioli  aliud  in 
stangiio  suo  ad  gaidinum  quod  areiitatur  in  lirnia  Civitatis  Karlioli  ]>ro  xv.  liln  is  et  in  ijuo 
nnllus  iiiscari  debet  sine  liceiitia  eornndem  Civiuni ;  et  si  pluia  retia  inveniaiitur 
deponantur  jier  custodes  aquaruni  ad  hoc  deputatos.  Et  quia  pia'dicti  .luratores  pie- 
sentant  ct  totus  Comitatus  quel  itur  cjuod  Trior  de  Sancta  liega  habet  duo  ingenia  quo 
eupe  vocantur  ad  ca]>ienduiii  salmones  in  staiigno  suo  de  .Staynbiirne  ad  nocunieiituni 
totius  Comitatus  ubi  temporibus  retroactis  non  habcbat  nisi  unam  tantum,  ct  altira 
levata  fuit  jam  sex  annis  elapsis  sine  warranto  et  post  ultimuni  iter  Jnsticiaiioium,  ideo 
ipse  in  misericordia.  Et  inwceptnm  est  Vicecomiti  (juod  altera  cupa  deponatur  jicr 
visum  Juratorum  ad  custus  ipsius  Prioris.  Statutuni  est  et  iirniiter  injunctum  (juod  in 
quolibct  stangno  aquaruni  de  Edene,  Esk  ct  Dcrweiit  et  in  ctetcris  aquis  ubi  salmones 
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It  is  possible  that  those  orders  and  regidatious  made  in  the 
county  of  Camhcrhind  may  have  been  the  germ  of  the  subsequent 
legislation  for  the  protection  of  fisheries. 

The  first  statute  which  fixes  the  close  season  for  salmon  is  the  Statute 
of  Westminster  the  Second,  13  Kdward  I.  stat.  1,  c.  47,  a.d.  1285  {h). 
It  begins  thus:  "It  is  provided  that  the  waters  of  Huniber,  Ouse, 
Trent,  Done,  Arre,  Derwent,  Wherfe,  Nidd,  Youre,  Swale,  Tees, 
Tyne,  Eden,  and  all  other  waters  wherein  salmon  be  taken,  shall  be  in 
defence  for  taking  salmon  from  the  Nativity  of  Our  Tjady  (8th  Sep- 
tember) until  Saint  iMartin's  Day"  (11th  November).  It  forbids 
taking  of  the  young  of  salmon  from  the  middle  of  April  until  the 
Nativity  of  St.  John  the  Baptist  ('21th  .Tune). 

The  next'statute  is  17  Edward  If.  c.  13,  a.d.  1321  (c).  It 
declares  the  prerogative  of  tlie  King  to  whales  and  great  sturgeon 
taken  in  the  sea  or  elsewhere  within  the  realm,  except  in  certain 
places  privileged  by  the  King. 

In  1350  we  find  the  next  statute  relating  to  weirs,  '25  Edward  III. 
st.  4,  c.  4  (d).  It  orders  the  removal  of  all  weirs,  mills,  and  other 
fixed  engines  which  had  been  set  up  in  navigable  I'ivers  in  and  after 
the  time  of  Edward  I.  This  Act  was  confirmed  by  45  Edward  III. 
c.  2,  A.T>.  1371  (<'),  and  a  penalty  of  100  marks  was  to  be  imposed  on 
any  one  who  repaired  a  weir  contrary  to  the  statute. 

In  the  Parliament  Roll  (/')   of  51  Edward  III.,  a.d.  137(),  we  find 

the    first  mention  of  trawling.     The   Commons  petition  the  King, 

complaining  that,  where  in  creeks  and  havens  of  the  sea  there  used 

cajji  possuut  in  fylo  earundem  aiiuarum  ex  antiqua  consuetiuliiic  debet  esse  uimiu  foiamen 
ita  lai-};uin  quod  una  sus  cum  quiiujue  pureellis  suis  possit  intrare,  et  iiiodo  ultra  men- 
suraiu aitata sunt,  videlicet  apudCokeiniue,  Cambeiton,  Stayuburncet  AVyrkington,  (pioil 
de  cictcro  liujusniodi  foramina  allargieiitur,  per  visum  Juratorum  ad  custus  eorum  qui  ea 
artaverunt.  Et  sciendum  quoil  isti  sunt  custodes  de  consensu  totius  Comitalus  electi  ad 
predictas  atjuas  in  forma  jiredicta  custodiendas,  scilicet.  Kobertus  de  (^Hiyterij;,  Walterus 
de  Hampton,  Ricardus  de  Stokes,  Dertinus  de  Surstanfeld,  Willelmus  de  Uthredesby, 
Adam  de  TynennUlie,  Adam  de  Tlioresby,  Johannes  filius  Elyae,  Henricus  de  Sabluus, 
Kobertus  de  Ecardely,  liicardus  Soor,  Adam  Reed  de  Briniscayth.  Et  oranes  custodes 
sacramentum  fecerunt  coram  Justiciariis  quoil  fideliter  se  habebunt  in  imtdicta  pro- 
visione  custodienda,  et  si  unus  jirffidictorum  custodum  obierit  vel  impotens  corporis  sui 
tiat,  vel  inutiliter  se  gesserit  et  super  hoc  convictus  fuerit,  alius  loco  suo  per  socios 
eligatur,  c|ui  prestito  sacramento  coram  Vicecomiiem  loco  alterius  substituatur.  Retia 
autem  et  iiigenia  quecunque  si  infra  pi:udictas  aquas  contra  pricdictani  provisioiiem  fuerint 
invtnta  coram  predietiscustodibus  ipii  ea  ceperint  eomburantur.  Et  sciendum  quod  totus 
Comitatusconsentit  in  istam  jirovisionem  dnratnram  imperpetuum  ad  promotionem  totius 
Comitatus  el  aliornm  Comitatuum  adjaeientium."  [Assize  Roll,  No.  132.  m.  32  d.J 
See  also  Pat.  5  Edw.  I.  m.  22 ;  (Inler  to  make  gaps  of  26  feet  in  weirs  in  the  Severn. 
I'at.  !•  Edw.  I.  m.  24  d  ;  11  Kdu'.  I.  m.  16  ;  Commissions  to  survey  weirs  in  Severn 
and  Wye. 

(h)   I'lep.  24  k2-,  Vict.  c.  109,  s.  30. 

(i-)  Still  in  force. 

(d)  Rep.  St.  Law  Uev.  1S63. 

(<•)  Rep.  St.  !.a»-  Rev.  1S63. 

(/)  Rot.  I'arl.,  Vol.  11.,  [,.  36H  a. 
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to  be  ijlenteous  fishing,  to  the  profit  of  the  kingdom,  certain 
fishermen  for  seven  years  past  have  subtily  contrived  an  instrument 
Avhicli  they  tailed  "  wondyrclmun,"  made  in  tlie  manner  of  an  oyster 
dredge,  but  which  is  considerably  longer,  upon  which  instrument  is 
attached  a  net  so  close  meshed  that  no  kind  oi  fish,  be  it  ever  so 
small,  which  enters  therein  can  escape,  but  must  stay  and  be  taken. 
And  that  the  great  and  long  iron  of  the  wnndyrchoun  runs  so  heavily 
aiul  hardly  over  the  ground  when  fishing  that  it  destroys  the  fiowers 
of  the  land  below  water  there,  and  also  the  spat  of  oysters,  mussels, 
and  other  fish  upon  which  the  great  fish  are  accustomed  to  be  fed 
and  nourished.  By  which  instrument  in  many  places  the  fishermen 
take  such  quantity  of  small  fish  that  they  do  not  know  what  to  do 
with  them  ;  and  that  they  feed  and  lat  their  pigs  with  them,  to  the 
great  damage  of  the  Commons  of  the  realm  and  tlie  destruction  of 
the  fisheries,  and  they  pray  for  a  remedy.  In  consequence  of  this 
petition  a  commission  was  appointed  to  inquire  into  the  matter  ('/). 
The  commissioners  met  at  Colchester,  imd  reported  that  the  mt 
called  wondyrchoun  was  three  fathoms  long  and  ten  of  men's  feet 
wide,  and  that  the  net  had  a  beam  ten  feet  long,  at  the  end  of  which 
were  two  frames  formed  like  a  colerake  ;  that  a  leaded  ropi-  wi-ighted 
with  many  great  stones  was  fixed  on  the  lower  part  of  the  net  between 
the  two  frames,  and  that  another  rope  was  fixed  with  nails  on  the 
upper  part  of  the  beam,  so  that  the  fish  entering  the  space  between 
the  beam  and  the  lower  net  were  caught.  The  net  had  meshes 
(maskes)  of  the  length  and  breadth  of  two  thumbs.  They  say  that 
the  net  ought  to  be  used  in  the  deep  water,  and  not  in  the  waters  of 
Colne  and  font,  or  in  any  other  like  places.  No  legislation  appears 
to  have  taken  jilace  in  consequence  of  this  report,  but  we  find  at 
later  times  trawling,  which  is  evidently  the  mode  of  fishing  above 
described,  was  prohibited  in  many  private  fisheries. 

The  next  statute  relating  to  the  capture  of  salmon  is  13  Richard  II. 
St.  1,  c.  19,  A.D.  1889  (/(),Avhich  confirms  and  re-enacts  the  statute  of 
13  Edward  I.  It  prohibits  the  use  of  nets  called  stalkers,  or  other  nets 
or  engines  whatsoever  they  be,  by  which  the  fry  or  breed  of  salmons, 
lampreys,  or  other  fish  may  in  anywise  be  taken  or  destroyed  in 
any  of  the  waters  of  the  realm  at  any  time  of  the  year.  It  alters  the 
close  season  for  all  waters  in  the  county  of  Lancaster,  and  the  rivers 
Lune,  'Wyre,  Mersey,  and  Ribble  to  be  from  Michaehnas  to  the 
I'urification  of  Our  Lady  (1st  Febi'uary).  "  Au  a  cause  que  le  salmons 
ne  sont  pas  seisonables  en  les  ditz  ewes  par  le  temps  suisdite." 

The  weirs  in  the  kingdom   were  again  the  subject  of  legislation 


{(/)  Imi.  1x1  quoihlMiiiimin.  .">1  Kilw.  111.,  No.  29. 

(/()    lli-p.  H  k  40  Viot.  c.  ;)9,  s.  2. 
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in  1393.  Tlie  statute  of  17  Richard  II.  c.  9  (/),  recites  the  statutes 
13  Edward  I.,  13  Richard  II.,  and  orders  that  tlie  Justices  of  the 
Peace  are  to  be  coinuiissioners  for  carrying  out  the  Acts  recited ;  and 
they  are  also  to  survej'  and  search  all  the  weirs  that  be  not  too 
straight  for  the  destruction  of  such  fry  and  brood,  but  with  a 
reasonable  opening,  after  the  old  assize  used  or  accustomed,  and  the 
Mayor  of  London  is  to  conserve  the  Thames  from  Staines  down- 
wards, and  also  the  river  JMedway.  In  1397  the  former  statutes 
against  weirs  were  confirmed  by  21  Richard  II.  c.  19.  This  was 
repealed  by  1  Henry  IV.  c.  3  ;  but  in  1399  this  and  the  fonner 
statutes  of  weirs  were  confirmed  by  1  Henry  IV.  c.  12  (k). 

In  1402,  by  tlie  statute  4  Henry  IV.  c.  11  (/),  which  is  a  statute 
relating  to  weirs,  we  liave  the  first  mention  of  weirs  causing  injury  to 
fish.  The  preamble  states  a  complaint  that  by  weirs  and  other  fixed 
engines  the  young  fry  of  fish  are  destroyed  and  against  reason  wasted 
and  given  to  swine  to  eat,  contrary  to  the  pleasure  of  God  and  the 
great  damage  of  the  King  and  his  people.  The  statute  then  directs 
the  previous  statutes  to  be  put  into  execution,  and  that  commissions 
are  to  be  awarded  to  certain  Justices  and  others  in  each  county  to 
inquire  and  enforce  the  statutes.  This  and  other  statutes  were 
confirmed  in  1413,  by  1  Henry  V.  c.  2  (/»)• 

The  next  statute,  2  Henry  VI.  c.  15,  a.d.  1423  (»),  deals  with 
the  use  of  nets.  By  that  Act  it  is  ordered  that  the  standing  of  nets 
and  other  engines  called  trinks,  and  all  other  nets  which  be,  are 
wont  to  be  fastened  and  hanged  continually  daj'  and  night  by  a 
certain  time  of  the  year  to  great  posts,  boats  and  anchors  overthawrt 
the  river  of  Thames  and  other  rivers  of  the  realm,  which  standing  is 
a  cause  of  as  great  and  more  destruction  of  the  brood  and  fry  of  fisli, 
and  disturbance  of  the  common  passage  of  vessels,  as  be  the  weirs, 
kiddells,  or  any  other  engines,  be  wliolly  defended  for  ever.  The 
possessors  of  nets  were  permitted  to  use  them  if  they  did  so  by 
drawing  and  pulling  hem  by  hand,  as  other  fishers  do  with  other 
nets,  and  not  fastening  or  tacking  the  said  nets  to  jiosts,  boats,  or 
anchors,  saving  always  to  every  of  the  King's  liege  people,  their 
right,  title,  and  inheritance  in  their  fishings  in  the  said  water. 

In  1472,  the  statute  12  Edward  IV.  c.  7  ("),  recites  the  previous 
statutes  relating  to  weirs  and  orders  them  to  be  enforced.  This  Act 
calls  special  attention  to  the  importance  of  the  protection  of  fish.  It 
recites  Magna  C'harta,  and  says  that  it  was  made  for  the  protection 
of  navigation  and  fcir  safeguarding  tlie  fry  nf  fish,  and  confirms  all 
previous  statutes  for  pulling  down  weirs,  and  imposes  a  penalty  of  100 

(i)  Rep.  t;4  &  25  Vict.  c.  109,  s.  31'.  [m)  Rej..  St.  Law  Rev.  1863. 

(k-)  Rep.  St.  Law  I!ev.  1863.  (ii)  Ktp.  2-1  k  25  Vict.  c.  109,  s.  39. 

(Z)  Kep.  24  &  25  Vict.  c.  109,  s.  39.  (y)   Rop.  St.  Law  Rev.  1863. 
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marks  on  persons  who  do  not  perform  the  award  of  the  commissioners 
under  the  statute  4  Henry  IV.  c.  12,  and  a  like  penalty  on  persons 
who  continue  in  default  after  the  end  of  three  months'  warning. 

The  provisions  of  the  Statute  of  ^\'estnlinster  the  Second  and  the  ■ 
subsequent  statutes,  both  as  to  suppressing  nuisances  to  navigation, 
and  what  Lord  Hale  (p)  calls  "  the  conservancy  as  to  fishing,"  were 
caiTJed  out  by  the  regular  and  constant  issuing  of  commissions  of 
ciinservancy  ;  but  they  extended  only  to  those  rivers  which  were 
frequented  by  salmon ((/).  The  connnissioners  were  directed  to  see 
that  salmon  were  not  taken  out  of  season,  and  that  the  fiy  of  salmon 
were  not  taken  or  destroyed  contrary  to  the  form  of  the  statute  (r). 

Of  commissions  to  see  to  the  removal  of  weirs,  kiddles,  &c., 
numerous  records  exist  (s). 

There  are  also  numerous  examples  of  grants  to  individuals  or  to 
commissioners  of  the  conservancy  of  particular  rivers  (t).  Such 
commissions  were,  however  (says  Hale),  confined  to  salmon  rivers. 
There  ai"e  also  on  the  Rolls  of  Parliament  several  proceedings  on 
petitions  relating  to  the  enforcement  of  the  statutes  for  the  putting 
down  of  weirs  and  the  preservation  of  fish.  See  Lcronjield  v.  Lmisfhile, 
(1870)  L.  R.  5  C.  r.  at  p.  688,  and  Rot.  Pari,  ii.,  213  a,  22!)  b, 
805,  321  b,  332  a,  333  b  ;  iii.,  201  a ;  iv.,  8  a,  3G  a  ;  vi.,  158  b,  159  b. 

There  were  also  many  local  Courts  of  Admiralty  that  exercised 
jurisdiction  over  fisheries,  and  by  orders  and  bye-laws  regulated  the 
size  of  meshes  of  nets,  use  of  particular  fishing  engines,  close  times 
in  ports  and  rivei's,  as  the  Corporation  of  London  in  the  Thames  and 
Medway,  the  Corporations  of  Colchester,  Ipswich,  &c.  Some  lords 
of  manors  on  the  sea  coast  held  similar  Courts:  as  the  manor  of 
Brancaster  in  Norfolk. 

The  Court  of  Admiralty  itself  claimed  jurisdiction  over  fisheries 
in  earlier  times  and  down  to  the  time  of  Charles  I.,  when  its  pro- 
ceedings became  very  oppressive  and  illegal  (h). 

In  1533,  25  Henry  VIII.  c.  7  (.r),  an  Act  was  passed  intituled  An 

(y)  De  Jure  Muiis,  p.  390. 

Iq)  Ibid.,  Ji.  391. 

{r]  Examples  of  these  coiiiniis.sii)iis\vill  be  fdiiiul  in  tlic  fullowingjiiitciits  :  riitcnt  Hulls, 
33Ea\v.  I.  11.1,111.6  d;  5  Eihv.  III.  p.  1,  in.  14  il;  8  Echv.  HI.  p.  l.ni.  18il;  11  E.hv.  III. 
p.  2,  m.  4  (1 ;  30  Edw.  HI.  [i.  2,  in.  10  il  ;  31  Eilw.  HI.  p.  1,  in.  8  .1  ;  33  Edw.  HI.  p.  1, 
in.  4  il  ;  44  Edw.  III.  p.  1,  in.  17  U  ;  4.5  Edw.  HI.  p.  2,  in.  29 d,  37d  ;  50  Edw.  HI.  p.  1, 
in.  18  d,  31  d  ;  3  Iticli.  11.  p.  2,  ni.  32  d  ;  6  Kicli.  II.  p.  1,  dorse:  8  Kiuli.  II.  p.  I, 
m.  21  d  ;  9  Eicli.  II.  p.  2,  in.  .39  ;  11  Rich.  II.  ji.  2,  ni.  30  d  ;  17  Rich.  II.  p.  1,  in.  30  d. 

(«)  See  Patent  Rolls,  SH  Edw.  III.  in.  6  d,  9  d  ;  6  Hen.  VI.  i>.  1,  doi.so  ;  16  Hen.  VI. 
p.  2,  dorse  ;  20  Hen.  VI.  p.  2,  dorse  ;  21  Hen.  VI.  p.  2,  dorse  ;  32  Hen.  VI.  dorse. 

(/)  Talent  34  Edw.  III.  \<.  2,  iii.  12,  custody  of  the  livers  Huinlur,  Oiise  and 
Derwent  ;  and  see  Hale,  |i.  391. 

(ii)  See  Mr.  Marsden's  Intiodiiction  to  Select  Pleas  of  the  Court  of  Admiially, 
Ed.  Selden  Soc,  vol.  ii. 

(j-)   l!e[i.  St.  Law  Rev.  1S63. 
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Act  against  Killing  of  young  Sinnvii  (ir  1''it  of  Eels  and  SaluKin.  It 
lecites  as  follows:  "Forasmuch  as  great  hurt  and  daily  inconvenience 
have  and  do  ensue  unto  all  the  King's  subjects  of  the  realm,  by  the 
greed)'  appetites  and  insatiable  desire  whicli  sundry  of  them  occupying 
fishings  have  used  by  taking,  killing,  and  destroying  the  young 
spawn,  fry,  or  brood  of  eels  and  salmon,  as  well  in  salt  rivers  as  in 
fresh  rivers,  lakes,  splashes,  fens,  and  marshes  in  many  parts  of  this 
realm,  to  the  no  little  hindrance  and  derogation  of  the  common  weal 
of  the  same,  as  also  in  killing  of  salmons  when  they  be  unseasonable 
and  not  wholesome  for  man's  bod}',  commonly  called  kipper  salmons ;  " 
and  enacts  that  for  the  space  of  ten  years  no  one  is  to  take  from 
1st  February  to  31st  July  any  fry  of  eels,  or  from  1st  May  to  1st  Sep- 
tember any  young,  fr^',  spawn,  or  brood  of  any  kind  of  salmon,  called 
"  lakspynkes,  smowtes,  or  salmon-pele,"  or  any  salmons  not  in  season 
called  kipper  salmons  from  the  14th  September  to  11th  November. 
Ill  153i)  we  find  the  first  Act  to  deal  with  tlie  theft  of  fish  from 
private  ponds  (31  Henry  VIII.  c.  '2)(^).  It  was  made  a  felony  to 
take  fish  from  ponds,  stews  and  motes,  without  the  consent  of  the 
owner.  In  1558  the  Act  of  1  Elizabeth,  c.  17  U),  for  the  preservation 
of  spawn  and  fry  of  fish,  was  passed.  The  Act  recites  :  "For  the 
preservation  hereafter  of  spawn,  fry  and  yomig  breed  of  eels,  salmons, 
pikes,  and  of  all  other  fish  which  heretofore  hath  been  much  destroyed 
in  Rivers  and  Streams,  salt  and  fresh,  within  this  Realm,  insomuch 
that  in  divers  places  they  feed  swine  and  dogs  with  the  fr)'  and  spawn 
of  fish  and  otherwise,  lamentable  and  horrible  to  be  reported,  destroy 
the  same,  to  the  hindrance  and  decay  of  the  Commonwealth,"  and 
enacts  thatnoone with anymannerof  Net  Weele, But, Taining,  Kepper^ 
liime  Crele,  Raw  Fagnet,  Trolnet,  Trimenet,  Trimboat,  Stalboat,  Web- 
lister,  Seur,  Lammet,  or  other  device  made  of  hair,  wool,  line  or  canvas, 
or  shall  use  any  Heling  Net  or  Trim  Boat,  or  by  any  other  device,  shall 
take  or  kill  young  brood,  spawn,  or  fry  of  eels,  salmon.  Pike,  or 
Pikerel,  or  any  other  fish  in  any  Hood-gate,  Pipe,  at  the  Tail  of  any 
Mill,  Wear,  or  in  any  straights,  streams.  Brooks,  Rivers,  fresh  or  salt, 
witliin  this  realm,  or  by  any  ways  or  means  take  and  kill  any  salmons 
or  trouts  not  being  in  season,  being  kepper  salmons  or  kepi^er  trouts, 
shedder  salmons  or  sliedder  trouts.  It  also  enacted  that  no  one  was 
to  take  or  kill  Pike  or  Pikerel  not  being  in  length  ten  inches  or 
more,  or  any  Salmon  not  being  in  length  sixteen  inches  or  more,  or 
any  trout  not  being  in  length  eight  inches  or  more,  or  anj'  Barbel  not 
being  in  length  twelve  inches  or  more.  Fish  were  not  to  be  caught  with 
any  manner  of  net,  tramel,  Kepe,  Wire,  Hivie,  Crele,  or  other  means, 

(jr)  Eep.  7  &  8  Geo.  IV.  c.  27. 

(z)  Kep.  iu  part  18  Geo.  III.  c.  33,  s.  1  ;  24  &  25  Vict.  c.  109,  s.  39  ;  St.  Law  Kev. 
1863  ;  residue  expued. 

F.  N 
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1)ut  only  with  net  or  traniel  whereof  ever}'  Mesh  or  ]\Iask  was  two 
inches  and  a  half  hroad,  excepting  devices  for  lawfully  takinfr  Smelts, 
Loches,  Minnies,  IJulheads,  (Judgions,  or  eels,  provided  other  fish 
were  not  taken. 

In  1562  we  find  a  further  Act  (5  Eliz.  c.  21)  (a)  relating  to  the 
stealing  of  fisli.  That  Act  made  it  an  offence,  punishable  hy  three 
months'  imprisonment  and  payment  of  treble  damages,  to  destroy 
ilams,  ifcc,  of  ponds,  pools  and  stews,  or  to  take  fish  without  authority 
from  any  ponds,  pools,  stagnes,  stews,  or  jjits. 

In  1571  is  the  first  instance  of  the  protection  of  fishing-nets  at 
sea  (the  statute  13  Eliz.  c.  11)  (h).  Tlie  Act  enacts  that,  "for  the 
avoyding  of  the  lewde  outrages  coramytted  and  done  upon  the  sea 
coasts  of  Norfolk  and  Suffolk  by  the  Catches,  Mongers,  and  Picardes 
pretending  to  buy  fresh  herrings,  and  which  do  cut  in  sun<ler  dyvers 
peeces  of  Fyshermen's  netts  traveling  the  High  Seas  to  take  fresh 
Herrings,  to  tlie  utter  undoing  of  the  said  poore  Fishermen."  It  was 
therefore  enacted  that  "  no  ships,  boats,  or  vessel  called  Catch, 
Monger,  and  Picarde "  shall,  between  14th  September  and  14th 
Xovomber,  from  sunset  to  sunrise,  ancker  on  the  nuiyne  sea  or  in 
the  Common  Streame  or  Trade  of  fyshing  where  the  fishermen  use  to 
dryve,  upon  pain  of  forfeiture  of  their  ship  and  tackle,  or  the  value 
thereof.  Half  tlie  value  is  to  be  the  King's,  and  half  is  to  go  to  the 
bailiffs  of  Yarmouth  to  recompense  the  parties  whose  nets  w6re  cut 
and  for  the  repair  of  the  haven  there. 

In  1603  was  passed  the  Act  1  James  I.  c.  23,  relating  to  the  Cornish 
pilchard  fishery.    This  Act  is  still  in  force,  and  is  printed  hereafter. 

In  1605  was  passed  the  .\ct  of  3  James  I.  c.  12  (c),  for  the  better 
preservation  of  sea  fish.  The  preamble  is  interesting,  as  showing  the 
view  then  taken  as  to  the  propagation  of  sea  fish  :  "  Forasmuch  as  it 
is  certainly  known  by  daily  experience  that  the  Brood  of  Sea  fish 
is  spawned  and  lieth  in  still  waters,  where  it  may  have  rest  to  receive 
nourishment  and  grow  to  Perfection,  and  that  it  is  there  destroyed 
by  Wears,  Draw-nets,  and  nets  with  CJauvas,  or  like  engines,  in  the 
^liddle  or  Bctsomof  them,  in  Harbours,  Havens  and  Creeks  within  this 
Realm,  to  the  great  damage;  and  Hurt  of  Fishermen  and  hindrance  of 
tlie  Connnonwealth  ;  for  that  every  Wear  near  tlie  Main  Sea,  taketh  in 
Twelve  Hours  sometimes  the  qunntity  of  Five  Bushels,  sometimes 
Ten,  sometimes  Twt-nty  or  Thirty  Bushels  of  the  Brood  of  Sea  fish  ; 
and  also  those  which  use  Di'aw-nets,  nets  with  Canvas,  or  Engines 
in  the  midst  of  them,  do  every  day  they  fish  destroy  the  Brood  of 
all  the  sorts  of  fish  aforesaid  in  great  multitudes."    It  was  therefore 

(a)  Rei).  7  &  8  Geo.  IV.  c.  27,  s.  1. 

(6)  Kep.  3  Geo.  IV.  o.  41,  s.  2  ;  5  Geo.  IV.  c.  74,  s.  23. 

(<•)  Ki'ii.  24  k  25  Vict.  c.  109,  s.  39. 
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enacted  that  no  oiiu  sliould  set  up  any  new  wenr.s  along  the  Sea 
Shore,  or  in  anj'  Haven,  Harbour,  or  Creek  within  five  miles  of  the 
Mouth  of  any  Haven  or  Creek,  or  should  willingly  take,  destroy,  or 
spoil  any  spawn,  fry,  or  brood  of  any  sea  fisli  in  any  wear  or  other 
device  ;  and  no  one  was  to  tlsli  within  the  above  limits  with  any 
Draw-net  or  I)rag-n(!t  with  meshes  of  less  tlian  one  and  a  half  inches 
from  knot  to  knot,  except  fir  taking  Smoulds  in  Norfolk,  or  with  any 
net  with  canvas  or  other  device  by  which  fry  miglit  be  destroyed." 

The  Act  was  not  to  apply  to  nets  for  herrings,  pilchards,  sprats,  or 
lavidnian,  or  to  the  Isle  of  A)iglesey. 

In  1662  the  Act  of  14  Charles  II.  c.  28  (<?),  forbade  the  use  of 
drift-nets,  trammels,  or  stream-nets  within  a  league  and  a  lialf  of  the 
coast  of  Cornwall  and  Devon  from  the  1st  June  to  the  30th  November. 
This  was  solely  for  the  protection  of  the  pilchard  seine-net  fishery. 
The  Act  also  made  it  a  penal  offence  to  purloin  pilchards  from  nets, 
boats,  or  cellars. 

In  1670  was  passed  the  Act  of  22  &  23  Charles  II.  c.  25  (e),  entitled 
An  Act  for  the  better  preservation  of  the  game,  and  for  securing 
warrens  not  inclosed,  and  the  several  fishings  of  this  realm.  It 
forbade  any  one  to  take  fish  without  the  consent  of  the  owner  in  any 
river,  stew-pond,  mote,  or  other  water.  This  was  followed  by  more 
stringent  measures  in  1692.  In  that  year  the  Act  of  4  &  5 
"Will,  it  Mary,  c.  23  (/),  forbade  every  person  who  was  not  the 
owner  or  occupier  of  a  fishery  for  tlio  time  being  to  keep  nets, 
rods,  or  other  fishing  implements.  This  was  not  to  apply  to  the 
makers  and  sellers  of  sucli  implements,  nor  to  any  fisherman  or  his 
apprentice  lawfully  authorised  to  fish  in  navigable  rivers  or  waters 
with  lawful  nets  and  engines  ;  but  every  one  of  them  might  (according 
to  the  laws  and  orders  made  and  to  be  made  or  settled  for  the  good 
order,  rule  and  government  of  such  navigable  rivers  and  waters), 
use  the  trade  of  fishing. 

In  1699  the  Act  for  making  Billingsgate  a  market  for  fish  (10 
&  11  Will.  III.  c.  24)  prohibited  the  landing  of  lobsters  that  were 
not  eight  inches  in  length  from  the  peak  of  the  nose  to  the  middle 
fin  of  the  tail. 

In  1714  the  Act  of  1  Geo.  I.  st.  2,  c.  18  (tj),  enacts  that,  as  the 
breed  and  fry  of  sea  fish  has  been  of  late  years  greatly  prejudiced 
and  destroyed  by  the  using  of  too  small  size  or  mesh,  and  by  other 
illegal  and  unwarrantable  practices,  no  one  shall  use  at  sea,  upon  the 
coast  of  England,  any  trawl-net,  drag-net,  or  set-net  for  catching  any 
kind  of  fish  except  herrings,  pilchards,  sprats,  or  lavidnian,  which  has 
an}-  mesh  of  less  size  than  three  and  a  half  inches  from  knot  to  knot, 

(d)  Kep.  31  &  32  Vict.  c.  45,  s.  71.  (/)  Rep.  1  &  2  Will.  IV.  c.  32,  s.  1. 

('■)  Rqi.  1  &  2  Will.  I\^  0.  32,  s.  1.  (j)  Rep.  31  &  32  Vict.  c.  45,  s.  71. 

N    2 
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or  which  has  any  false  or  double  bottom,  cod,  or  pouch.    The  Act  also 

specifies  the  sizes  of  fish  that  inay  not  be  sold.  'I'iie  nieasurenient  is 
tu  be  from  the  eyes  to  the  utmost  extent  of  the  tail.  They  are  :  Bret  or 
Turbot,  IG  in. ;  Brill  or  Pearl,  14  in. ;  Codlin,  12  in. ;  Whiting,  6  in. ; 
Bass  and  Mullet  ({,'rey  ?),  12  in. ;  Sole,  8  in.  ;  Plaice  or  Pab,  8  in. ; 
Flounder,  7  in.  (/().  The  14th  section  contains  tlie  following: 
"And  whereas  the  several  Acts  of  Parliament  heretofore  made  for  the 
preservation  of  fishing  within  the  rivers  of  this  realm  liave  hitherto 
proved  ineft'ectual  in  respect  to  the  rivers  Severn,  Uee,  Nye,  Teanie, 
Were,  Tees,  Eibble,  Mersey,  Dun,  Air,  Ouse,  Swaile,  Oalder,  Wharf, 
Eure,  Darwent,  and  Trent,  for  want  of  a  due  encouragement  to  be 
given  to  such  persons  who  could  discover  the  many  illegal  jiractices 
and  abuses  done  therein,  and  by  reason  of  tiie  dilatoriness  and  expen- 
siveness  of  the  suits  and  proceedings  directed  by  tlie  said  Acts  for 
punishing  such  abuses.  Wlierefore,  for  remedy  thereof,  and  for  the 
better  securing  the  spawn,  fry  and  breed  of  salmon  in  tlie  said 
rivers,  be  it  further  enacted  by  the  autliority  aforesaid  that  if  any 
person  or  jiersoiis  whatsoever  shall  at  any  time  hereafter  lay  or  draw 
any  kind  of  nets,  engines,  or  devices,  wilfully  do  or  counnit,  or  cause 
to  be  done  or  connnitted,  any  other  act  whatsoever  in  the  said  rivers 
or  in  any  of  them,  whereby  the  spawn  or  small  fry  of  salmon  therein, 
or  any  kepper  or  shedder  salmons,  or  any  salmon  not  being  in  length 
eighteen  inches  or  more  from  the  eye  to  the  extent  of  the  middle  of 
the  tail,  shall  be  taken  and  killed  or  destroyed,  or  shall  hereafter  make, 
erect,  or  set  any  bank,  dam,  hedge,  or  stank,  net  or  nets  cross  the 
said  rivers,  or  any  part  thereof,  whereby  the  salmon  therein  may  be 
taken,  or  hindered  from  passing  or  going  up  the  said  rivers  to  spawn," 
or  shall  fish  in  close  season  or  with  other  nets  than  allowed  by 
1  Eliz.  c.  17,  and  30  Car.  II.  st.  1,  c.  9,  kc.  Every  person  so  offend- 
ing shall,  on  conviction  before  tlie  justices  of  the  peace,  forfeit  5/. 
for  every  such  offence  and  the  fish  taken  and  nets  used.  Tlie  justices 
were  empowered  to  cause  such  banks,  dams,  hedges,  or  stanks,  luade 
or  erected  across  the  said  river,  to  be  demolished  and  removed  at  the 
charges  of  the  offender.  These  provisions  did  not  apply  to  ancient 
weirs  or  locks  upon  any  rivers.  The  Act  also  provided  that  no 
salmon  imder  six  pounds  in  weight  were  to  be  sent  to  London  from 
the  rivers  mentioned  above. 

In  1700,  by  the  Act  of  33  Geo.  II.  c.  27  ((),  bret  or  turbot,  brill 
or  pearl,  though  under  the  sizes  allowed  by  1  Geo.  I.  st.  2,  c.  18, 
were  allowed  to  be  sold  provided  they  were  not  sold  at  a  greater  price 


(A)  Fish  caught  by  liook,  which"  though  thrown  back  into  the  sea  could  not  be 
preserved  alive,  were  allowed  to  be  sold.  See  22  (ieo.  II.  c.  49,  s.  21,  but  rcjicaled 
29  Geo.  II.  c.  39,  s.  14. 

{i)  Kcp.  31  &  32  Vict.  c.  45,  s.  71. 
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than  sixi)enec;  a  poiuul.  Tliu  Act  also  provides  tliat  no  one  was  to 
kill  or  have  in  his  possession  anj'  spawn,  fry,  or  brood  of  fish,  or  any 
unsizeable  fish,  or  any  fish  out  of  season,  or  any  smelt  \vlii<'li  shiiU 
not  be  full  five  inches  in  length. 

In  17G5  the  Act  of  5  Geo.  ITI.  c.  14  (A),  amended  the  law  relating 
to  the  larceny  offish  bred  iu  or  preserved  in  any  river,  stream,  pool, 
moat,  stew,  or  other  water  in  any  park,  paddock,  or  other  private 
ground,  or  in  anj'  river  or  stream,  pond,  pool  or  other  water  not 
being  of  the  description  before  mentioned.  In  the  first  instance,  the 
penalty  was  transportation  for  seven  years,  in  the  latter  a  sum  of  51. 

In  1771  was  passed  the  Act  of  11  (leo.  III.  c.  31,  relating  to 
herrings.     Sections  11 — IS  are  still  in  force. 

In  1791  the  Act  of  31  Geo.  III.  c.  51  (/),  entitled  An  Act  for 
better  protecting  of  the  several  Oyster  Fisheries  within  this  Kingdom, 
was  passed.  It  recites  :  "Whereas  the  maintaining  and  preserving 
the  several  oyster  fisheries  of  this  kingdom  is  a  great  national  object, 
and  whereas  the  laws  now  in  being  are  not  sufficient  effectually  to 
maintain  and  preserve  the  said  fisheries  and  to  prevent  the  destroying 
of  the  oyster  brood."  It  therefore  made  it  a  misdemeanour  for  any 
person,  not  lawfully  entitled,  to  fish  with  or  use  any  net,  trawl,  dredge, 
or  other  instrument  within  the  limits  of  any  oyster  fishery.  This 
provision  was  not  to  apply  to  persons  fishing  for  floating  fish  in  the 
waters  or  creeks  within  the  limits  of  any  oyster  fishery  with  any  net 
adapted  for  catching  fioating  fish  only. 

This  Act  was  added  to  in  1808  by  the  Act  -48  Geo.  III.  c.  144  {m), 
which  made  it  a  felony  to  wilfully  steal,  take  and  carry  away  oysters 
or  oyster  brood,  from  any  oyster  bed  or  oyster  laying,  or  oyster 
fishery,  being  the  property  of  any  person  or  body  politic  or  corporate, 
and  sufficiently  marked  out  as  such. 

In  1818  the  Act  of  58  Geo.  III.  c.  43  {n),  entitled  An  Act  for 
preventing  the  destruction  of  the  Breed  of  Salmon  and  Fish  of  Salmon 
Kind  in  the  Rivers  of  England,  provided  that  conservators  for  the 
preservation  of  salmon  in  all  rivers  throughout  England  should  be 
appointed  by  the  justices  of  the  peace.  The  justices  were  to  fix  a 
close  season  not  exceeding  150  days.  Persons  were  forbidden  to 
destro}''  salmon  by  using  hot  lime,  or  filth,  or  material,  or  drug 
pernicious  to  fish,  or  to  do  anything  to  destroy  the  young  of  salmon, 
or  to  prevent  salmon  from  going  down  the  rivers.  They  were  also 
forbidden  to  take  or  possess  fry,  unseasonable  salmon,  or  salmon 
caught  during  any  close  season.  The  Act  did  not  apply  to  nets  or 
modes  of  fishing  lawfully  in  use,  or  to  rights  of  lords  of  manors,  who 


(t)  Rep.  7  &  8  Geo.  IV.  c.  27,  s.  1.  {tn)  Rep.  St.  Law  Rev.  1873. 

(0  Rep.  St.  Law  Rev.  1861.  (»i)  Rep.  24  k  25  Vict.  c.  109,  s.  39. 
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lire  required  by  the  Act  to  appoint  consen'ators  for  the  protection 
of  rivers  within  their  manors. 

In  1827  tlie  Malicious  Damage  Act  (7  &  8  Geo.  IV.  c.  30)  (<,), 
made  it  a  misdemeanour  to  destroy  the  dam  of  any  fislipond  or 
water  in  which  there  be  a  private  riglit  of  fishery  with  intent  to 
destroy  or  take  fish,  or  to  put  any  noxious  substance  into  such  a 
water  for  a  like  purpose.  The  Larceny  Act  of  the  same  year 
(c.  2!))(i))  contained  somewhat  similar  provisions  to  the  Larceny 
Act,  18()1. 

In  1843  the  Act  of  1  Geo.  I.  c.  18,  was  repealed  by  6  Sc  7  Vict, 
c.  33  (j>),  so  far  as  it  fixed  a  close  season  for  the  rivers  mentioned  in 
that  Act,  and  the  provisions  of  the  Act  of  58  Geo.  III.  c.  43,  were 
nnide  to  apply  to  such  rivers.  In  the  same  year  the  Hea  Fisheries 
Act,  1843,  was  passed  to  bring  in  force  the  convention  made  with 
the  King  of  France  concerning  the  fisheries  in  the  seas  between  the 
British  Islands  and  France.  This  Act  is  now  only  in  force  as  regards 
French  subjects  in  the  English  Channel  when  outside  the  exclusive 
fishery  limits. 

In  1848  the  provisions  of  the  Act  of  58  Geo.  III.  c.  43,  were 
extended  to  the  tributary  streams  of  rivers  and  to  salmon,  trout  anil 
iish  of  tlic  salmon  kind  by  the  Act  of  11  .V  12  Vict.  c.  52  (7). 

In  1855  further  regulations  as  to  oyster  dredging  in  the  seas 
between  the  United  Kingdom  and  France  were  made  by  the  Act  of 
18  &  19  Vict.  c.  101  (r). 

In  1861  three  Acts  relating  to  fisheries  were  passed — the  Larceny 
Act,  1861,  the  Malicious  Damage  Act,  18Gl,and  the  Salmon  Fishery 
Act,  1861 — all  of  which  are  now  in  force.  The  latter  Act  repealed 
all  the  previous  legislation  as  to  salmon,  and  placed  the  general 
supeiwision  of  salmon  fisheries  in  the  Home  Office.  This  .Vet  pro- 
vided that  conservators  should  be  appointed  to  carry  out  the  provisions 
of  the  Act.  It  made  cei'tain  modes  of  fishing  illegal,  and  enacted 
tiiat  fishing  weirs  should  hiive  free  gaps  and  fishing  mill-dams  have 
lish-passes  attached  to  them. 

Since  1861  various  Acts  relating  to  fisheries  have  been  passed, 
some  of  which  have  been  rei)caled.  It  is  therefore  only  proposed  to 
set  out  those  Acts  nnule  since  that  date  which  are  at  present  in 
force.     Firstly,  with  regard  to  Sea  Fisheries. 

The  Sfd  Fisheries  Art,  1868. — This  Act  was  passed  to  carry  into 
etiect  the  convention  made  with  France  in  1867.  It  also  provided 
for  the  regulation  of  oyster  fisheries  and  the  granting  of  oyster 
orders  by  the  Board  of  Trade.  That  part  of  the  Act  which  relates 
to  the  convention  with  France  is  not  at  present  in  force,  either  as 

(«)  Kt'i..  21  &  25  Vict.  c.  95,  ».  1.  (7)  Kep.  2-1  &  25  Vict.  c.  109,  s.  39. 

.       p)  24  &  25  Vict.  c.  109,  s.  39.  (/)  Kci..  31  &  32  Vict.  c.  45. 
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I'egiU'cls    FreiR-h    subjects    or    Lritisli  subjects,   wlietbrr    witbin    or 
without  the  exclusive  fisherj'  iiuiits. 

'The  Oi/stcr  and  Mussel  Msltcrics  Orders  Confirmation  Act,  18(jH 
{No.  2). —  This  Act  auieiuls  sect.  45  of  the  Sea  Fisheries  Act,  18()8. 

The  Sea  Fislteries  Act,  1875. — Amending  the  Sea  Fisheries 
Act,  1868. 

Tlie  Fisheries  (Oi/stcr,  Crab  and  Lobster)  Act,  1877. — This  Act  fixes 
the  close  time  for  the  various  sorts  of  oysters  and  regulates  the  sale 
of  crabs  and  lobsters.  It  also  gives  power  to  tlie  Board  of  Trade 
to  regulate  certain  oyster  and  crab  and  lobster  fisheries. 

The  Fislteries  Di/nmnite  Act,  1877. — P'orbids  the  use  of  dynamite 
or  other  explosive  witbin  a  league  of  the  coast. 

T]ie  Customs  andlnbind  lierenue  Act,  1881,  s.  9,  enables  lobsters 
or  fresh  fish  of  British  taking  to  be  imported  in  British  ships  without 
report  to  the  Customs. 

T]ie  Sea  Fisheries  Act,  1883. — This  Act  is  to  carry  out  the 
convention  as  to  fishing  in  the  North  Sea.  It  also  applies  its  pro- 
visions to  all  ships  within  the  exclusive  fishery  limits  and  to  all 
British  ships  whenever  outside  such  limits. 

The  Sea  Fislieries  Act,  1884. — Extends  the  provisions  of  Part  III. 
of  the  Sea  Fisheries  Act,  18(38,  to  certain  cockle  fisheries. 

Tlw  Croirn  Lands  Act,  1885. — This  Act  relates  to  the  granting  of 
leases  on  the  sea  shore  by  the  Board  of  Trade  and  the  Commissioners 
of  "Woods  and  Forests. 

The  Sea  Fislteries  liei/uhttion  Act,  1888. — Tliis  Act  provides  for 
the  creation  of  sea  fishery  districts  and  tlieir  supervision  by  local 
fisheries  committees. 

The  Fisheries  Act,  1891. — This  Act  brings  into  force  the  declaration 
with  Belgium  as  to  the  conduct  of  British  and  Belgian  fishermen  in 
the  North  Sea.  It  also  extends  the  powers  of  local  fisheries  com- 
mittees, and  pi'ovides  for  the  constitution  of  the  Stour  fishery 
district. 

Tlte  Xortlt  Sea  Fislteries  Act,  1893. — This  Act  regulates  the  sale 
of  intoxicating  liquors  in  the  North  Sea  to  sea  fisliing  boats. 

The  Sea  Fisheries  (Shellfish)  Iief/ulation  Art,  1894.— This  Act 
empowers  local  fisheries  committees  to  regulate  shellfish  fisliing  and 
fislieries. 

The  Merchant  Shijyping  Art,  1894.— Part  IV.  of  tiiis  Act  deals 
witli  the  registration  and  discipline  of  fisliing  boats.  ]\[any  other 
sections  also  apply  to  fishing  boats. 

The  Acts  which  are  at  present  in  force  relating  to  salmon  and 
freshwater  fish  are  as  follows  : — 
The  Salmon  Fishery  Act,  18G1. 
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The  Salmon  Acts  Amendment  Art,  1863. — Tliis  Act  deals  with  the 
export  of  Siilinoii. 

Till'  Sahnii)!  Fislwri/  Act,  18(15. — This  Act  luneiKied  llie  Sahnoii 
l-'i.shery  Act,  18<)1.  It  iiuule  further  provision  for  the  appointnioiit 
of  conservators  and  for  the  general  management  of  salmon  fisheries. 
It  also  provided  for  tlie  appointment  of  special  commissioners  to 
hold  inquiries  throughout  the  kingdom  as  to  the  legality  of  fishing 
weirs  and  other  modes  of  fishing  with  fixed  engines.  This  com- 
mission held  inquiries,  and  caused  to  he  removed  or  altered  in 
conformity  with  the  Salmon  .\cts  those  ei^ections  which  ofl'endeil 
against  these  Acts. 

The  Salmon  Acts  Amendment  Act,  1870. 

The  Salmon  Fislieri/  Act,  1871?. — Tiiis  Act  amended  tlie  previous 
Acts  relating  to  salmon  by  altering  the  constitution  of  boards  of 
conservators  and  by  increasing  their  powers. 

The  Salmon  Fislterif  Act,  1876. — This  Act  gave  power  to  a  boar.l 
of  conservators  to  make  bye-laws  for  a  close  season  for  trout  within 
their  district. 

TIic  Fialierics  Di/namite  Act,  1877. — This  prohibited  the  use  of 
dynamite  or  other  explosive  substance  in  a  public  lishcry. 

The  Freshwater  Fisheries  Act,  1878. — This  Act  provided  for  the 
appointment  and  dissolution  of  fishery  districts  in  waters  frequented 
by  trout  and  char.  It  also  (inter  alia)  provided  a  close  season  for 
all  kinds  of  freshwater  fish  other  than  pollan,  trout,  chiu',  and  eels. 

The  Salmon  Fishery  Laiv  Amendment  Act,  1879. — This  fixed  the 
close  season  for  putts  and  putchers. 

7'Jic  Fresilinater  Fislicrics  Act,  1884. — This  Act  gave  power  by 
bye-law  to  detenuine  the  size  of  mesh  of  nets  used  for  catching 
freshwater  fish.  It  also  providi'd  for  the  appointment  of  conser- 
vators for  waters  frequented  by  freshwater  tish. 

The  Frealiinitir  Fisheries  A<-t,  ISHC),  amended  sect.  11  of  the 
Freshwater  l-'isherics  Act,  187H. 

'The  Salmon  and  Fresliiruter  Fislieries  Act,  1886. — This  Act 
transferred  to  the  Board  of  Trade  the  powers  and  duties  of  the 
Home  Ofiice. 

'The  Fislieries  Act,  1891. — I'art  111.  uf  this  Act  provides  for  the 
formation  of  the  Stour  fishery  district,  and  Part  IV.  explains  the 
powers  given  by  the  Salmon  and  Freshwater  Fisheries  Acts  as  to 
legal  proceedings  for  enforcing  those  Acts. 

'The  Salmon  and  Freshirater  Fisheries  Act,  1892,  dealt  with  the 
consignment  of  salmon,  trout,  and  char  b^-  carriers. 


CHAPTER   II. 

Eegulation  of  Sea  Fisheries. 

The  general  supervision  and  control  of  the  ftshing  and  fishing 
vessels  on  the  high  seas,  sanctioned  by  the  conventions  attached  to 
the  Sea  Fisheries  Acts,  1843—1891,  and  the  North  Sea  Fisheries 
Act,  1893,  is  performed  by  the  Board  of  Trade  and  by  such  other 
2)ersons  as  are  designated  for  that  purpose  in  those  Acts.  The  Board 
of  Trade  also  enforces  the  provisions  of  the  Merchant  Shipping  Act, 
1894,  as  to  the  registration,  manning  and  discipline  of  boats  engaged 
in  the  sea  fishing  service.  Witliin  the  exclusive  fishery  limits  («) 
the  Board  of  Trade  is  the  general  authority  for  the  supervision  of 
the  fisheries  there. 

By  the  Sea  Fisheries  Acts,  1868  and  188i,  power  is  given  to  the 
Board  of  Trade  to  make  orders  for  the  establishment  and  improve- 
ment of  several  oyster,  mussel  and  cockle  fisheries,  or  to  make  orders 
for  their  maintenance  and  regulation  (««)•  They  may  amend  such 
orders,  if  necessary,  or  annul  them  altogether.  The  Board  may  also 
prohibit,  for  a  period  not  exceeding  one  year,  the  talcing  of  oysters 
which  are  not  on  any  bed  in  a  several  fishery  or  regulated  by  any 
order  made  by  the  Board  of  Trade.  The  Board  can  renew  such  a 
prohibition  from  time  to  time  (h).  The  right  to  take  crabs  and 
lobsters  which  are  not  within  a  several  right  of  fishery  may  also  be 
jn-ohibited  or  restricted  by  tlie  Board  of  Trade  (r). 

In  1888  power  was  given  to  the  Board  of  Trade  by  the  Sea 
Fisheries  Regulation  Act,  1888,  to  create  fishery  districts  comprising 
any  part  of  the  sea  witliin  which  British  subjects  have  the  exclusive 
right  of  fishing  ou  the  coast  of  England  and  Wales. 

In  the  order  creating  such  districts  the  Board  of  Trade  provides 
for  the  formation  of  local  fisheries  committees  to  regulate  the  fisheries 
within  such  districts.  These  committees  have  power  to  make  bye-laws 
for  regulating  their  districts.  These  bye-laws  have  to  be  approved 
by  the  Board  of  Trade  (cc).     If  the  jiowers  of  the  Sea  Fisheries 

(a)  See  Tenitoiial  Waters  Jvu-isdiction  Act,  1878. 

((W()   A  list  of  siu-h  orders  is  set  out  in  Appenilix,  post, 

(A)  Fisheries  (Oyster,  Crab  and  Lobster)  Act,  1877,  s.  5. 

(c)  lOkL,  s.  10. 

(ft-)  These  bj-e-laws  are  printed  in  the  annual  lojiorts  of  the  Inspectors  of  Sea  Kishcries. 
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(Shellfish)  Regulation  Act,  1894,  are  used  by  such  committees,  the 
Board  of  Trade  may  sanction  the  expenses  therebj'  incurred. 

Tlie  Board  of  Trade  ai)i)oiiits  inspectors  to  supervise  tlie  carryiuj; 
into  etVect  of  the  various  Fisliery  Acts,  and  tlieir  reports  are  annually 
laid  before  Parliament  (d). 

The  local  fisheries  coniniittees,  which  regulate  the  fislieries  within 
the  exclusive  fishery  limits  of  the  kingdom,  are  formed  b}'  the  Board 
of  Trade  on  the  application  of  a  cnunty  or  borough  council  to  make 
a  sea  fislieries  district  over  a  jjart  of  the  sea  adjoining  the  coast  of 
Enghind  and  Wales,  over  which  Britisli  subjects  have  tiie  exclusive 
right  of  fishing  (c).  If  the  county  or  borough  councils  refuse  or 
neglect  to  apply  for  the  creation  of  a  district  after  being  requested 
to  do  so  by  not  less  than  twentj-  inhabitant  ratepayers  interested  in 
sea  fislieries,  such  persons  may  apply  to  the  Board  of  Trade,  who 
can  in  such  a  case  proceed  to  form  a  district,  as  if  the  councils  had 
applied  for  one  (/). 

In  the  event  of  the  area  of  the  proposed  district  being  within  the 
jurisdiction  of  salmon  conservators  or  of  a  harbour  authority,  the 
Board  of  Trade  may,  if  it  think  fit,  confer  on  such  consen-ators  or 
autli(jiity  the  powers  ui  a  local  fisheries  committee  (f/). 

A  liical  fisheries  committee  consists  of  a  committee  of  a  count}' 
or  borough  council,  or,  if  two  or  more  councils  appear  to  be  interested, 
of  a  joint  committee.  In  addition  to  this  committee  of  councillors, 
there  have  to  be  an  equal  number  of  members  I'epresentiug  the 
fishing  interest*  of  the  district,  including  members  representing  any 
board  of  salmon  conservators  having  jurisdiction  in  the  district.  The 
actual  number  of  members  of  the  tisheries  committee  is  fixed  by  the 
Board  of  Trade  in  tlie  order  creating  the  district  (/(). 

A  sea  fisheries  committee  have  ])ower  within  their  district  to  restrict 
or  proiiibit,  either  aljsohiteiy  or  subject  to  sucii  regulations  as  may 
be  provided  by  their  bye-laws,  any  metliod  of  fishing  for  sea  fish  or 
the  use  of  any  instrument  of  fishing,  or  the  fisliiiig  for  or  taking  of 
all  or  any  specified  kinds  of  sea  fish  during  any  specified  period  (('), 
and  may  determine  the  size  of  mesh,  form  and  dimensions  of  any 
fishing  instrument.  Tliey  may  constitute  any  district  of  oyster 
cultivation  for  the  purposes  of  sect.  4  of  the  Fisheries  (Oyster, 
Crab  and  I^obster)  Act,  1877,  and  may  direct  that  the  proviso  to 


(rf)  Salinon    Fishery  Act,    1861,     s.    32  ;    Siilinoii    ami    Fiisliwufer    Fislierii-s   Act, 
1886,  s.  6. 
(c)  Sea  Fisheries  Regulation  Act,  1888,  s.  1. 
(/)  lliid.,  s.  1,  sub-s.  5. 

{ij)  Ibid.,  sect.  12  (2).     A  list  of  these  districts  is  set  out  in  the  A|>peiiJix,  jiosl. 
(h)  Sea  Fisheries  Regulation  Act,  1888,  ».  1,  sub-s.  2. 
(i)  Seji  Fisheries  Regulation  Act,  1888,  s.  2  ;  the  Fisheries  Act,  1S9I,  s.  7. 
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suet.  8  of  that  Act  may  not  iH>iily,  and  nuiy  repual  or  amend  any 
order  under  sect.  10  of  tliat  Act,  or  under  the  Sea  Fisheries  Act, 
1884.  They  have  also  power  to  prohibit  and  reguh\te  the  deposit  or 
discharge  of  any  solid  or  liquid  substance  detrimental  to  sea  fish  <ir 
sea  fishing,  provided  it  does  not  aflect  the  power  of  a  sanitary 
or  other  local  authority  to  discharge  sewage  in  pursuance  of  any 
power  given  by  a  general  or  local  Act  of  Parliament,  or  by  a 
provisional  order  confirmed  by  Parliament  {k).  They  may  repeal 
and  amend  their  own  bye-laws,  and  may  enforce  the  provisions  of  the 
Fisheries  (Oyster,  Crab  and  Lobster)  Act,  1877,  and  any  Act  relating 
to  sea  fisheries  (l).  In  order  to  carry  into  effect  the  powers  conferred 
on  them,  they  may  appoint  such  officers  as  they  deem  expedient,  but 
this  is  subject  to  the  restrictions  and  conditions  as  to  expenditure 
made  by  the  council  or  councils  by  whom  a  local  fisheries  committee 
is  ajipointed  (;«)•  These  restrictions  must  be  made  before  the  officer 
is  appointed  (;().  If  the  local  fislieries  committee  contains  repre- 
sentatives of  more  than  one  council,  the  restrictions  and  conditions 
as  to  expenditure  can  only  be  imposed  by  the  conuuon  agreement  of 
all  the  councils  represented  on  the  committee  (o).  Officers  appointed 
by  the  local  fisheries  committee  have  power  to  stop  and  search  any 
vessel  or  vehicle  used  in  the  district  in  fishing  or  conveying  fish  or 
any  substance  the  deposit  of  which  is  prohibited  or  regulated  by 
bye-law.  They  may  search  and  examine  all  instruments  used  in 
catching  or  carrying  fish,  and  seize  any  sea  fish  or  instrument  liable 
to  be  forfeited  (j) ) .  These  officers  have  the  powers  of  a  constable, 
and  may,  if  duly  authorised,  enter  suspected  places  (q).  Besides 
the  powers  above  set  out  a  local  fisheries  committee  has  jjower  to 
fix  the  size  and  condition  at  which  shellfish,  which  includes  all  kinds 
of  molluscs  and  crustaceans,  may  be  removed  from  a  fishery,  and 
the  mode  of  determining  such  sizes ;  to  compel  the  re-deposit  in 
specified  localities  of  any  shellfish,  the  removal  or  possession  of 
which  is  proliibited  by  or  in  pursuance  of  any  Act  ol  Parliament; 
to  enforce  the  protection  of  shellfish  laid  down  for  breeding  purposes 
and  the  protection  of  culch  and  other  material  for  the  reception  of 
spat ;  and  to  stock  or  re-stock  any  public  fishery  for  shellfish,  and 
for  that  purpose  to  incur  such  expenses  as  may  be  sanctioned  by  the 
Board  of  Trade  (r). 

(i)  Sea  Fisheries  Regulation  Act,  1888,  ss.  2  (c),  13  (c). 

(/)  The  Fisheries  Act,  1891,  s.  9. 

(;/()  Sea  Fisherii-s  Kegulation  Act,  1888,  s.  6. 

(«)  Jlcfj.  V.  Muym-uf  Phjmoutli,  [1896]  1  Q.  B.  158. 

(o)  Hctj.  V.  Km-th  ihduvj  of  Yorkshire  County  Court,  [1899]  1  l,>.  li.  201. 

(p)  Sea  Fisheries  Kegulatiuu  Act,  1883,  s.  6. 

(})  Ibid.,  s.  7. 

(r)  Sea  Fisheries  (Shellfish)  Kegulation  Act,  1S91,  s.  1. 
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Registration  and  Disciplink  of  Ska  Fishijju  Boats. 

The  registration  and  discipline  of  fishing  boats  and  tlie  men 
engaged  therein  is  regnhited  b}'  the  Werclnmt  Shipping  Act,  1B!)4, 
and  is  carried  into  efl'ect  by  the  Board  of  Trade,  which  body  has 
power,  if  it  think  tit  to  use  it,  to  exempt  any  class  of  fishing  boats 
from  some  or  all  of  the  provisions  relating  to  such  vessels  (a).  'I'lie 
registration  and  lettering  of  foreign  boats  is  regulated  by  ilie 
countries  to  whicli  they  belong,  in  accordance  with  the  provisiuns 
of  the  conventions  attaclied  tt)  the  Sea  Fisheries  Acts,  1843 — IK'JI. 
liy  the  Merchant  Shipping  Act,  every  fishing  boat,  that  is,  a  vessel  of 
whatever  size  and  in  whatever  way  propelled,  wiiich  for  the  time  being 
is  employed  in  sea  fishing  or  in  the  sea  fishing  service,  including 
those  used  otherwise  than  for  profit,  must  be  lettered  and  numbered 
and  have  official  papers,  and  be  entered  on  the  fishing  boat  register  (h). 
This  does  not  apply  to  ships  engaged  in  the  whale,  seal,  walrus,  or 
Newfoundland  cod  fislieries,  for  they  are  deemed  to  be  foreign-going 
ships,  unless  they  belong  to  ports  in  Canada  or  Newfoundland  and 
are  engaged  in  the  Newfoundland  cod  fisheries  (<■) ;  but  it  does  apply 
to  fish  carriers  or  tenders  (//).  J{y  Order  in  Council  of  the  'i'Jth  day 
of  March,  1902,  certain  other  classes  of  vessels  have  been  exempted 
from  the  provisions  as  to  registration  and  numbering.  This  order 
gives  all  the  regulations  now  in  force  as  to  registration,  lettering, 
and  numbering  of  sea  fishing  boats  (d<l).  1  f  a  fishing  boat  required  to 
be  entered  on  the  register  is  not  so  entered,  and  is  used  as  a  fishing 
boat,  the  owner  and  tlie  skipper  are  each  liable  to  a  fine  not  exceeding 
20/.,  and  the  boat  may  be  detained  (c).  The  tonnage  of  a  fishing  boat, 
for  the  purpose  of  i-egistration  as  a  fishing  boat,  is  in  the  case  of  a 
steam  trawler  her  gross  tonnage,  but  in  any  other  case  her  register 
tomiage.    If  she  is  registered  under  Part  1.  of  the  Merchant  Siiipping 

(o)  Tlie  Hoard  of  Trade  by  aii  oi-der,  dated  2iid  November,  1899,  liavo  exempted 
sailing  trawleis  under  fifty  tons  register,  and  paddle-steamers  engaged  in  trawling,  from 
sects.  3119— 40S  of  the  Act. 

(/<)  Tlie  .Mercliaiit  Sliipiung  Act,  1894,  .ss.  370,  373. 

(<;)  The  ilercliaiit  Siiipping  Act,  1894,  s.  744. 

trf)  The  .Menhaut  Shipping  Act,  1894,  s.  369,  sub-s.  4. 

((W)  St.  K.  k  Ordei-s,  19(12,  No.  274,  jmsI. 

(f)  The  Merchant  Shipping  Act,  1894,  s.  373   sub-s.  4. 
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Act,  the  tonnage  there  found  is  the  tonnage  for  the  fishing  i-egister. 
If  the  tonnage  has  not  heen  so  found,  then  a  certificate  signed  hy  a 
survej'or  of  ships  stating  her  tonnage,  ascertained  as  in  the  case 
of  a  ship  registered  under  Part  I.  of  the  Act,  is  conclusive  of  her 
tonnage  ( /').  A  trawler  of  twent^y-five  tons  tonnage  or  upwards  must 
not  go  to  sea  without  a  duly  certificated  skipjjer  and  second  hand. 
These  certificates  are  granted  hy  the  Board  of  Trade  after  the  candi- 
dates have  passed  the  necessary  examination  in  that  behalf  (f/).  The 
crews  of  vessels  of  this  class  are  engaged  under  an  agreement  according 
to  a  form  sanctioned  by  the  Board  of  Trade,  and  can  only  be  discharged 
in  the  method  set  out  in  the  Act(/0.  The  provisions  as  to  certificates 
and  crew  do  not  apply  to  vessels  used  otherwise  than  for  profit  (i). 

Boys  may  be  apprenticed  to  or  serve  in  the  sea  fishing  service,  but 
not  till  the}' are  thirteen  years  of  age.  If  under  the  age  of  sixteen  years, 
boys  may  not  be  taken  to  sea  to  servo  in  any  capacity  connected  with 
the  sea  fishing  service,  unless  they  are  bound  by  an  indenture  of 
apprenticeship  made  in  confoi'mity  with  Part  IV.  of  the  Merchant 
Shipping  Act,  1894  (./). 

The  discipline  on  board  a  fishing  boat  is  maintained  by  making 
certain  offences  punishable  by  fine  or  imprisonment,  or  forfeiture  of 
wages.  They  are  desertion,  absence  without  leave,  wrongfuUj- 
quitting  the  boat,  wilful  disobedience,  continued  breach  of  duty, 
assault,  unlawful  combination,  wilful  damage  and  smuggling.  A 
skipper  can  be  punished  for  the  offences  of  desertion,  absence 
without  leave,  wrongfully  quitting  the  boat,  wilful  damage  and 
snuiggling,  as  if  he  were  a  seaman  (/.). 

By  the  North  Sea  Fisheries  Act,  1893(0,  it  has  been  agreed  bj- 
Great  Britain,  Belgium,  Denmark,  and  the  Netherlands,  that 
spirituous  liquors — that  is,  liquids  which  contain  more  than  5  per 
centum  of  alcohol — shall  not  be  sold  to  any  fishermen  in  the  Nortli 
Sea  outside  the  territorial  limits  of  the  United  Kingdom.  In  the 
North  Sea,  and  outside  the  exclusive  fishery  limits  of  Great  Britain, 
provisions  and  other  articles  for  their  use  (spirituous  Hquors  excepted) 
may  onl}'  be  sold  by  persons  licensed  by  the  respective  Govern- 
ments. The  limits  of  the  North  Sea  are  defined  by  art.  4  of  the 
1st  schedule  to  the  Sea  Fisheries  Act,  1883. 


(/)  The  Merchant  Shipping  Act,  1894,  s.  371. 

to)  Ibid.,  ss.  413—416. 

(h)  IbuL,  ss.  399 — 412.     See  note  (a),  ante. 

(i)  Ibid.,  s.  370. 

\j)  Ibid.,  ss.  392,  393  ct  scj. 

(X.-)  Ibid.,  s.  376.  A  seaman  may  be  convicted  of  wilful  disobedience,  though  the  act  of 
disobedience  amounted  to  desertion  or  absence  without  leave  :  Edijill  v.  /.  it-  G.  Ahvard, 
Limilol  [1902]  2  K.  B.  239. 

(?)  56  i:  u7  Vict.  c.  17. 
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IJesides  the  provisions  set  out  above,  further  regiihitions  have 
been  made  by  the  Sea  Fisheries  Act,  1883,  and  by  Order  in 
Council  of  Gth  April,  1889.  As  these  provisions  are  set  out 
hereafter,  it  is  unnecessary  to  deal  with  them  now  in  detail. 

A  fishing  boat  may  not  proceed  to  sea  unless  she  is  provided, 
according  to  her  tonnage,  witii  boats  in  accordance  with  tlie  15th 
schedule  of  the  Act ;  and  if  she  carries  more  than  ten  passengers, 
slie  must  also  have  two  lifebuoys  and  a  lifeboat  (m).  She  is  not 
required,  liice  all  other  vessels,  to  carry  life-belts  for  each  person  on 
board  of  her. 

The  precautions  to  be  observed  and  the  lights  to  be  carried  for 
preventing  collisions  between  fishing  boats  and  between  fishing  boats 
and  vessels  navigating  the  sea,  are  contained  in  the  Collision  Regula- 
tions, which  are  made  from  time  to  time  by  Order  in  Council  («)• 
When  fishing  boats  are  working  in  fleets,  the  Board  of  Trade  may 
make  regulations  as  to  the  conveyance  of  fish  from  the  fishing  boats 
to  the  fish-carriers  (o). 

(m)  The  Merchant  Shipping  Act,  1894,  s.  375. 

(h)  Spc  Tlie  Rules  <if  tlie  Ro:ul  at  Sea,  3ra  ed. 

(o)  The  llerchant  Shipping  Aet,  189-1,  s.  417.  Regulations  have  been  made  as  to  the 
Great  Northern  Steamship  Fishing  Co.,  Ltd.,  Great  Orinishy  lee  Co.,  Ltd.,  Grimsby  and 
Uortli  Sea  Steam  Trawling  Co.,  Hull  Steam  Fi.shingand  Ice  Co.,  Ltd.,  Short  Blue  Fleet, 
Hagerup,  Douglity  &  Co.,  and  Hclsall  lirothcrs  and  lieeching,  Ltd. 


CHAPTER   IV. 

Statutory  Provisions  relating  to  Fisheries  Generally. 

At  eonimoii  law  tliere  is  no  right  of  propertj'  in  fish  in  their 
natural  libert}'  (a),  and  tliey  become  the  property  of  their  captor, 
even  though  he  be  a  poacher;  and  the  owner  of  the  fishery,  although 
he  may  seize  the  fishing  implements  of  the  captor,  yet  he  may  not 
take  the  fish  he  has  caught  (b).  There  are  certain  exceptions  to 
this  rule  of  common  law.  Fish  taken  in  a  trunk  or  net,  or  put  in  a 
stewpond,  are  the  subject  of  property  (c).  lloyal  fish,  i.e.,  whales, 
sturgeon,  and  porpoise,  are  the  property  of  the  Crown  and  its 
grantees,  whether  taken  at  sea  or  on  the  shoi'e,  and  not  of  the 
finder  ((/).  Oysters  and  mussels  and  cockles,  in  or  on  a  bed  within 
tlie  limits  of  a  several  oyster  and  mussel  and  cockle  fishery,  granted 
under  the  Sea  Fisheries  Act,  18G8,  are  tlie  absolute  property  of  the 
grantees  of  such  fishery.  Oysters  on  any  private  oyster-bed  are 
the  property  of  the  owner  of  the  bed  (c). 

Althougli  there  may  be  no  property  in  fish  in  a  private  fisher^',  yet 
the  statute  law  has  enacted  that  in  certain  cases  a  person  who  takes 
fish  from  a  private  fishery  may  be  punished.  By  the  Larcenj'  Act, 
1861,  s.  24,  it  is  made  a  misdemeanour  to  take  or  destroj'  fish  in  any 
water  which  runs  through  or  is  in  any  land  adjoining  or  belonging  to 
the  dwelling-house  of  the  owner  of  the  water.  If  the  fishing  was 
by  means  of  an  angle  used  in  the  daytime,  i.e.,  between  the  last 
hour  before  sunrise  and  the  first  hour  after  sunset  onlj',  a  penalt}'  not 
exceeding  5?.  is  incurred.  Any  one  wdio  unlawfully  aiul  wilfully 
fislies  in  an}'  water  which  is  private  property,  or  in  which  there  is  a 
private  right  of  fishing,  is  liable  to  pay  the  value  of  the  fish  taken, 
and  a  sum  not  exceeding  51.,  unless  it  was  a  case  of  angling  in  the 
daytime,  for  which  offence  there  is  only  a  penalty  not  exceeding  5/. 
Besides  the  penalties  above  mentioned,  a  person  fishing  at  night, 
and  a  person  fishing  by  any  other  mode    than    by  rod    and    line. 


[a)  1}.  V.  Hundsdon,  (1781)  2  Eiist,  1'.  C.  611. 

(b)  Larceny  Act,  1861,  s.  25. 

(f)  Russell  on  Crimes,  Cth  ed.,  Vol.  II.,  p.  245. 

(d)  De  I'rerog.itiva  liegis,  17  Edw".  II.  st.  1,  c.  11;  Jloore  on  Foreslioi-c,  ji.  753, 

(f)  Sea  Fisheries  Act,  1868,  s.  51,  and  Sea  Fisheries  Act,  1884,  s.  1. 
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inaj'  be  arrested  (/),  and  may  have  all  his  implements  for  catching 
fish  taken  from  him  (r/).  When  the  fishing  is  liy  angling  in  the  day- 
time the  owner  of  the  fishery  or  ground  on  which  the  offender  is 
found  nuiy,  instead  of  prosecuting,  take  the  implements  used  by  the 
ofiender  to  catch  fish,  and  keep  them  for  his  own  use.  If  he  adopts 
this  course  lie  cannot  proceed  against  the  oft"ender  in  any  other 
way  (g).  The  owner  of  the  ground  or  fishery  may  authorise  his 
servants  or  anybody  else  to  do  this  for  him,  hut  they  can  only  act  on 
the  ground  and  fishery  of  their  master  {li).  As  the  lessee  of  a  fishery 
is  not  tile  owner,  he  cannot  avail  himself  of  this  provision  unless  he 
is  authorised  by  the  owner.  These  provisions  of  the  I-arceny  Act 
apply  both  to  tidal  and  non-tidal  waters  (/'),  and  to  all  kinds  of  fish, 
whether  slielllish  ov  floating  fish  (A). 

The  Larceny  Act  also  protects  the  owners  of  oyster  fisheries  by 
making  it  a  felony  to  steal  oysters  therefrom.  It  also  prohibits  the 
use  of  any  dredge  or  other  engine  for  taking  oysters  within  the 
limits  of  an  oyster  fishery.  Oyster-beds  are  not  protected  if  not 
sufficiently  marked  out  and  known  as  such  (0- 

By  the  Malicious  Damage  Act,  18G1  (;«)>  it  is  a  misdemeanour, 
punishable  with  seven  years'  penal  servitude,  to  unlawfully  and 
maliciously  cut  down  or  otherwise  destroy  the  dam,  flood-gate,  or 
sluice  of  any  fishpond  or  of  any  water  which  is  private  property,  or 
in  which  there  is  any  private  right  of  fishing,  with  intent  to  take 
•Aud  destroy  fish,  or  to  put  any  lime  or  other  noxious  material 
into  such  water.  This  pidvisioii  as  to  poisoning  water  also  applies 
to  salmon  rivers  (/()• 

Fisheries,  both  tidal  and  non-tidal,  are  also  protected  from 
pollution  by  the  JJivers  I'oUutioii  Prevention  Acts,  1876  and  IH'.tB, 
and  by  the  Salmon  and  Freshwater  Fishery  and  other  Acts,  as  will 
appear  later  (o). 

By  the  Fisheries  Dynamite  Act,  1877,  dynamite  or  other  explosive 
substances  may  not  be  used  to  catch  or  destroy  fish  in  a  public 
fishery,  or  in  any  private  fishery  within  the  limits  of  the  Freshwater 
Fisheries  Act,  1878  (^j). 

(/)  Larceny  Act,  1861,  s.  103  ;  see  also  Salmon  Fishery  Act,  1873,  s.  38. 

(g)  Ibid.,  8.  25. 

(h)  Hughes  V.  liuckland,  (1846)  15  M.  &  W.  3-lti. 

(i)  Pahij  V.  Birch,  (1867)  8  1$.  *;  S.  336  ;  16  L.  T.  410. 

(I)  Caygill  v.  Thwuitet,  (1885)  33  W.  R.  581  ;  49  J.  P.  614,  where  it  was  held  that 
crayfish  were  within  this  Act. 

(0  Sect.  26. 

(m)  Sect.  32. 

[n)  .Salmon  Fisheiy  Act,  1873,  s.  13. 

(o)  See  posi,  Chap.  X. 

(;))  As  to  whether  this  applies  to  an  artificial  reservoir,  see  Stead  v.  Nicholas,  [1901] 
2  K.  li.  103. 


CHAPTER  V. 

Statutory  Provisions  relating  to  Floating  Fish. 

Numerous  provisions  have  from  time  to  time  been  made  to  regulate 
the  methods  by  which  fish  are  caught  and  tlie  conduct  of  the  vessels 
engaged  in  fishing,  when  within  and  beyond  the  exclusive  fishery 
limits  of  this  kingdom. 

Within  the  exclusive  fishery  limits  the  regulations  now  in  force 
are  contained  in  the  Sea  Fisheries  Act,  1883  ;  sections  67  and  68 
of  the  Sea  Fisheries  Act,  1868 ;  the  Collision  Regulations  made 
from  time  to  time  under  the  Merchant  Shipping  Act,  1894; 
orders  made  by  the  Board  of  Trade,  under  the  Fisheries  (Oyster, 
Crab  and  Lobster)  Act,  1877,  and  byc-Iaws  made  by  local  fisheries 
committees. 

Outside  the  exclusive  fishery  limits,  sea  fisheries  are  governed  by 
the  Sea  Fisheries  Acts,  1843  to  1891,  and  bj'  orders  made  by  the 
Board  of  Trade  under  the  Fisheries  (Oyster,  Crab  and  Lobster)  Act, 
1877.  Some  of  these  regulations  applj'  generally  to  all  classes  of 
fishing  boats,  whilst  others  relate  to  particular  methods  of  fishing, 
such  as  trawl,  driftnet,  set  nets,  dredges  and  line  fishing.  We 
will  first  deal  with  those  regulations  which  relate  generally  to 
fishing  boats. 

On  arriving  at  the  fishing  grounds,  fishing  boats  must  not  place 
themselves  or  shoot  their  nets  in  such  a  way  as  to  injure  each  other 
or  as  to  interfere  with  fishermen  who  have  already  commenced  to 
fish  (rt).  If  the  nets  of  different  fishermen  get  foul  of  each  other, 
they  must  not  be  cut  without  the  consent  of  both  parties,  unless  it  is 
impossible  to  disentangle  them  by  other  means  {h).  If  the  nets 
belong  to  English  and  Belgium  vessels,  all  necessary  measures  for 
reducing  to  a  minimum  injuries  which  may  result  to  the  gear  or  to 
the  boat  of  the  other  fishermen  must  be  taken  (c).  Fishing  boats 
are  not  allowed  to  anchor  between  sunset  and  sunrise  on  grounds 
where  driftnet  fishing  is  actually  going  on,  unless  it  is  necessary  to 


(a)  Sea  Fisheries  Act,  1883,  1st  sched.,  art.  15. 

(/<)  Sea  Fisheries  Act,   1883,    1st  sclieJ.,  art.   20  ;   Sea  Fisheries   Act,    1843,   sch&I. 
art.  60. 

(i-)  Fisheries  Act,  1891,  schej.,  art.  4. 
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do  so  in  consequence  of  an  accident  or  other  compulsory  circum- 
stances (d).  Fishermen  must  not  make  fast  or  hohl  on  their  boat  to 
the  nets,  buoys,  floats,  or  to  any  other  part  of  the  fishing  tackle  of 
another,  and  no  fisherman  may  under  any  pretext  cut,  hook,  or  lift 
up  nets,  lines,  or  other  gear  not  belonging  to  him,  except  for  the 
purposes  of  salvage,  or  because  he  cannot  disentangle  them  from  his 
own  gear  by  any  other  means  (e).  Small  boats,  buoys,  and  all  other 
impU'inents  must  be  marked  with  the  numbers  of  the  vessels  to 
which  tliey  belong  (_/').  All  fisliing  boats,  rigging,  gear,  nets  and 
fishing  implements  picked  np  at  sea  must  be  at  once  delivered  to  the 
proper  Customs  authorities,  who  have  jiower,  if  they  think  right,  to 
award  salvage,  but  if  the  propert^y  salved  belong  to  French  subjects, 
and  is  found  in  the  sea  between  the  coasts  of  the  United  Kingdom 
and  France,  not  more  than  a  quarter  of  the  value  can  be  awarded  as 
salvage  (//).  The  presence  on  board  and  the  use  of  anj'  instrument 
or  engine  which  serves  only  to  cut  or  destroy  any  fisliing  implements 
is  forbidden,  but  this  provision  does  not  apply  to  French  vessels  in 
the  sea  between  the  coasts  of  the  United  Kingdom  and  France  (/()• 
All  fishing  boats  must  carry  and  cxliibit  tlie  lights  set  out  in  the 
Collision  Regulations  for  tlii'  time  being  in  force  (('). 

Driftnct  Fishbif). 

"We  will  now  state  the  regulations  which  apply  to  driftnet  fishing. 
Driftnet  fishing  outside  the  exclusive  fishery  limits  is  open  all  the 
year  (A').  Within  the  exclusive  fishery  limits,  driftnet  fishing  may 
be  regulated  by  the  local  fisheries  committee.  On  the  coast  of 
Cornwall,  except  so  much  of  the  north  coast  as  lies  to  the  east  of 
Trevose  Head,  driftnet  fishing  is  forbidden  within  two  miles  of  the 
coast  between  sunrise  and  sunset,  between  25th  July  and  25th 
November  (/).  No  net  or  other  fishing  engine  may  be  set  or 
anchored  on  grounds  where  driftnet  fishing  is  actually  going  on, 
nor  may  any  fishing  boat  anchor  on  any  such  grounds,  except  in 

((I)  Sea  Fisheries  Act,  1883,  1st  schcd.,  art.  14;  Sea  Fisheries  Act,  1843,  scheJ., 
art.  52. 

(f)  Sea  Fisheries  Act,  1883,  1st  scheJ.,  arts.  18  and  22  ;  Sea  Fisheries  Act,  1343, 
sclicd.,  arts.  58  and  50. 

(/)  Sea  Fisheries  Act,  1883,  1st  sched.,  art.  11  ;  Sea  Fisheries  Act,  1843,  sched., 
art.  10. 

(</)  Sea  Fisheries  Act,  1883,  1st  sched.,  art.  25  ;  Sea  Fisheries  Act,  1843,'  sched., 
arts.  61  and  62. 

(A)  Sea  Fislierics  Act,  18S3,  s.  5,  1st  sched.,  art.  23. 

(i)  Sea  Fisheries  Act,  1SS3,  s.  C,  1st  sclied.,  art.  24  ;  as  to  French  vessels  in  the 
Enjjlish  C'liauncl,  see  Sea  Fisheries  Act,  1843,  sched.,  arts.  52,  53  and  54. 

(<■)  Sea  Fisheries  Act,  1843,  sched.,  arts.  28  and  36. 

(/)  Sea  Fisheries  Act,  1868,  s.  68. 
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consequence  of  an  accident  or  other  compulsory  circumstances  (ni). 
On  arriving  at  their  fishing  grounds,  driftnet  boats  must  take  up 
their  position  according  to  whether  tliey  are  decked  or  undecked 
boats.  Decked  boats  must  slioot  their  nets  to  leeward  of  undecked 
boats,  and  undecked  boats  to  windwai'd  of  decked  boats  («). 

"When  trawl  fishermen  are  in  sight  of  driftnet  boats,  they  must 
take  all  necessary  steins  to  avoid  doing  injury  to  the  latter,  and  if 
damage  results,  the  responsibility  lies  on  the  trawlers,  unless  they 
can  prove  they  were  under  stress  of  compulsory  circumstances,  or 
that  the  loss  sustained  did  not  result  from  their  fault  (o). 

The  above  regulations  as  to  driftnet  fishing  do  not  apply  to  French 
boats  fishing  in  the  sea  between  the  coast  of  the  United  Kingdom 
and  France.  These  vessels  are  regulated  by  the  Sea  Fisheries  Act, 
1843.  By  that  Act  they  are  forbidden  to  set  or  anchor  nets  or  other 
fishing  implements  in  any  place  where  herring  or  mackerel  driftnet 
fishing  is  going  on(/)).  French  herring  boats  are  not  to  shoot  their 
nets  earlier  in  the  day  than  half  an  hour  before  sunset,  except  in  places 
where  it  is  customary  to  carry  on  this  mode  of  fishing  by  daylight  ('/). 
The  rule  as  to  the  position  which  herring  boats  are  to  take  up  with 
regard  to  other  vessels  fishing  for  herrings  is  the  same  as  that  set 
out  above,  except  that  if  that  rule  is  not  followed,  the  boat  breaking 
it  must  not  shoot  her  net  nearer  thaii  half  a  mile  from  the  nearest 
boat  (/•).  French  boats  going  to  fish  for  mackerel  with  driftnets  are 
to  lower  their  sails  when  thej'  arrive  on  the  ground,  and  are  to  keep 
three-quarters  of  a  mile  at  least  from  one  another  when  they  shoot 
their  nets  (s). 

French  driftnets  for  herring  must  not  have  a  mesh  of  less  than 
one  inch  (twenty-five  millimetres)  square  from  knot  to  knot  along  the 
line.  French  mackerel  nets  must  have  meshes  of  at  least  one  and 
one-sixteenth  of  an  inch  (thirty  millimetres),  and  must  not  be  loaded 
on  the  lower  jiart  with  lead  or  stones  (/).  There  are  no  such 
restrictions  on  English  boats.  French  driltnet  boats  have  to  carry 
by  day  a  blue  and  white  vertical  vane  at  the  mast  head,  which 
must  be  at  least  eight  inches  in  height  and  two  feet  in  length,  and 
at  night  they  must  show  two  lights,  one  over  the  other,  three  feet 
apart  ((()• 

{m)  Sea  Fisheries  Act,  1883,  1st  sched.,  arts.  14  and  17. 

(»)  Sea  Fisheries  Act,  1883,  1st  sched.,  art.  16. 

(o)  Sea  Fisheries  Act,  18S3,  1st  sched.,  art.  19. 

{p)  Sea  Fisheries  Act,  1843,  sched.,  arts.  35  and  5". 

(q)  Sea  Fisheries  Act,  1843,  sched.,  art.  87. 

{r)  Sea  Fisheries  Act,  1843,  sched.,  arts.  2'J,  SO,  31  and  32. 

(s)  Sea  Fisheries  Act,  1843,  sched.,  arts.  39  and  40. 

(()  Sea  Fisheries  Act,  1843,  sched.,  arts.  28,  37  and  38. 

(h)  Sea  Fisheries  Act,  1843,  sched.,  arts.  50  and  53. 

o2 
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Tliey  are  forbiiUloii  to  anchor  by  night  on  grounds  where  herring 
or  mackerel  driftnet  fishing  is  going  on,  excejjt  in  case  of"  accident, 
and  if  tliey  are  conii>elled  to  do  so,  they  are  to  hoist  two  lights 
placed  horizontally  about  three  feet  apart  (x).  The  Sea  Fisheries  Act, 
1843,  by  wliicii  the  conduct  of  French  boats  in  the  English  Channel 
is  regulated,  makes  no  provision  for  driftnet  fishing  for  pilchards. 
This  is  probably  because  that  mode  of  fishing  has  onlj-  come  into 
existence  since  the  passing  of  tliat  Act. 

I'ersons  employed  in  the  British  white  herring  fisheries  are 
entitled  to  the  use  of  all  liai'bours  which  are  not  artificially  made, 
and  may  land  their  nets,  fish  casks,  and  other  stores  on  any  waste 
or  uncultivated  land  within  the  space  of  one  hundred  yards  from 
tlie  highest  high-water  mark  without  payment  of  any  dues(y). 

Set  Xets,  Bratt  Xets,  Trammels. 

Set  nets,  bratt  nets,  trammels  and  other  fishing  engines  may  not 
be  set  or  anchored  on  grounds  where  driftnet  fishing  is  taking 
place,  or  within  half  a  mile  of  any  sea  fishing  boat  stationed  for  seine 
fishing  on  the  coast  of  Cornwall,  except  on  that  part  of  the  north 
coast  to  the  eastward  of  Trevose  Head,  in  the  daytime  between  the 
25th  July  and  25th  November  (z).  French  subjects  fishing  in  the 
seas  between  England  and  France  are  forbidden  to  set  any  net  or 
fishing  implement  where  herring  or  mackerel  driftnet  fishing  is 
going  on  (a).  Freucli  set  nets  for  herrings  must  have  the  same 
size  mesh  as  driftnets.  The  nets  must  be  buoyed,  and  the  boats 
engaged  in  this  class  of  fisiiing  must  ahvays  renuiin  over  the  nets, 
and  the  nets  must  be  lifted  at  least  once  in  every  twcnt^'-four 
hours  (h).  French  bratt  and  trammel  nets  must  be  of  the  size  and 
description  set  out  in  arts.  41  and  42  of  tlu'  Convention  of  1839  (r). 

Traicl  Fisliiiifi. 

Fishing  by  means  of  a  trawl  nny  be  carried  on  at  all  times  of 
the  year  {d)  except  in  districts  where  the  local  fisheries  committee 
have  by  bye-law  prohibited  its  use,  or  in  the  daytime  between 
25th  July  and   25th  November  within  two  miles  of  the  coast  of 


{x)  Sea  Fisheries  Act,  1343,  sclied.,  art.  52. 

(;/)  11  Geo.  III.  c.  31,  s.  1. 

(;)  Sen  Fisliciies  Act   1883,  lat  acheil.,  ait.  17  :  Sea  Fisheries  Act,  1863.  s.  08. 

(a)  Sea  Fisheries  Act,  1843,  sched.,  arts.  35  ami  57. 

(4)  Ihitl.,  arts.  28,  35,  43  aud  44. 

(c)  Ibiil.,  arts.  41  ami  4-2. 

(rf)  Sea  Fisheries  Act,  1843,  schcd.,  art.  16. 
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Cormvall,  except  so  much  of  the  north  coiifst  as  lies  to  the  cast  of 
Trevose  Head  {e).  As  a  trawl  is  not  a  net  adapted  solclj'  for  catch- 
ing floating  fish,  it  may  not  be  used  witliin  the  limits  of  a  several 
fishery  made  by  order  of  the  Board  of  Trade,  or  on  any  private 
oyster-hed  {/).  AVheu  fishing  in  sight  of  driftnet  or  long-line  lisher- 
men,  trawl  fishermen  must  take  all  necessary  steps  to  avoid  doing 
injury  to  the  latter,  but  they  are  not  forbidden  to  fish  on  the  same 
ground  as  the  driftnet  or  long-line  boats,  provided  they  keep  clear 
of  them  ;  wlien  damage  is  caused,  the  responsibility  lies  on  the 
trawlers  unless  they  can  prove  tliat  they  were  under  stress  of  com- 
pulsorj'  circumstances,  or  that  tlie  loss  sustained  did  not  result  from 
their  fault  (g).  This  provision  does  not  apply  to  French  trawlers 
fishing  in  the  seas  between  the  coast  of  the  United  Kingdom  and 
i'ranee.  Tliey  are  forbidden  to  fish  in  all  places  where  there  are 
boats  engaged  in  herring  or  mackerel  driftnet  fishing,  and  if  they 
are  fishing  at  any  place  when  the  latter  commence  to  fish  the 
trawlers  must  depart  and  keep  at  a  distance  of  three  miles  at  least 
from  the  driftnet  boat.  They  must  always  keep  at  a  distance  of 
at  least  three  miles  from  boats  fishing  for  herring  or  mackerel  with 
driftnets  (li).  There  are  no  regulations  to  be  observed  by  French 
vessels  in  the  English  Channel  with  regard  to  vessels  driftnet 
fishing  for  pilchards.  Fi'ench  vessels  in  the  seas  between  the 
United  Kingdom  and  France  may  only  use  trawls  of  certain  sizes, 
and  must  by  day  carry  at  their  masthead  a  blue  vane  eight  inches 
by  two  feet,  to  distinguish  them  from  driftnet  boats  (/).  There  are 
no  such  regulations  imposed  on  British  vessels  outside  the  territorial 
limits. 

Seine  Nets. 

The  only  general  statutory  provision  as  to  seine  net  fishing  is 
that  which  forbids  it  being  carried  on  in  any  oyster,  mussel,  or 
cockle  fishery  unless  it  can  be  so  done  as  not  to  disturb  or  injure 
the  oysters  or  mussels  (A) . 

By  statute  1  James  I.  c.  23,  all  persons  engaged  in  seine  fishing 
in  the  counties  of  Somerset,  Cornwall  and  Devon  may  enter  any 
lands  or  tenements  near  their  fishing  places  "  and  sit,  convenient  and 
necessarv  to  watch  and  balk  in,  or  to  draw  and  carry  the  said  fish  on 


(c)  Sea  Fisheries  Act,  1868,  s.  68. 

(/)  Sea.  Fisheries  Act,  1868,  s.  53. 

{(j)  Sea  Fisheries  Act,  1S33,  1st  sclied.,  art.  19. 

(A)  Sea  Fisheries  Act,  1843,  sched.,  arts.  24—26. 

(i)  Sea  Fisheries  Act,  1843,  sched.,  arts.  17—23  and  50. 

(i-)  Sea  Fisheries  Act,  1868,  s  53. 
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shore,  and  there  to  watch  for  the  said  fish,  and  to  balk,  hue  and 
direct  aud  guide  the  fishermen  which  shall  be  upon  the  said  sea  and 
sea  coasts  for  the  taking  of  the  said  fish  and  to  draw  and  carry  the 
said  fish  on  shore."  Seine  fishing  is  also  further  protected  by  the  Sea 
Fisheries  Act,  1868,  s.  68.  By  that  Act  all  other  forms  of  fishing 
are  prohibited  or  restricted  on  parts  of  the  Cornish  coast  during  the 
daytime  from  the  '25th  July  to  the  25th  November. 

Ldiig  Lines. 

Long  lines  may  not  be  set  on  any  ground  where  driftnet  fishing 
is  going  on  (I).  When  a  boat  fishing  with  long  lines  entangles  her 
lines  in  those  of  another  boat,  the  jierson  who  hauls  the  lines  nmst 
not  cut  them  except  under  stress  of  compulsory  circumstances,  in 
which  case  they  must  be  at  once  joined  together  again  (m).  Trawlers 
must  keep  clear  of  long-line  fishermen  as  in  the  case  of  duftnet 
fishermen  (n).  The  only  provision  relating  to  French  subjects  in 
the  English  Channel  is  that  which  forbids  them  to  set  long  lines 
in  any  place  where  herring  or  mackerel  driftnet  fishing  is  going 
on  (o).  Long-line  fishing  is  forbidden  during  the  daytime  between 
the  25th  July  and  the  25th  November,  within  half  a  mile  of  any  boat 
stationed  for  seine  fishing  on  the  coast  of  Cornwall,  except  that  part 
which  lies  to  the  east  of  Trevose  Head  (/;)• 

{I)  Sea  Fisheries  Act,  1883,  1st  sched.,  ait.  17. 
(m)  Ibid.,  art.  21. 
(n)  Ibid.,  art.  19. 

(o)  Sea  Fisheries  Act,  1843,  sclied.,  art.  57. 

(/))  Sea  Fisheries  Act,  1868,  s.  68. 
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Statutory  Provisions  eei.ating  to  Shellfish. 
Oi/stcrs,  Mussels  and  Cockles. 

Outside  the  exclusive  fishery  limits  of  England  and  France,  from 
a  line  drawn  from  the  North  Foreland  to  Dunkirk  and  from  the 
Land's  End  to  Ushant,  British  vessels  may  not  dredge  for  oysters 
from  the  16th  June  to  the  31st  August ;  and  during  that  period 
dredges,  if  kept  on  board,  must  be  tied  up  and  sealed  by  the  Customs 
authority  («).  Any  British  subject  who  tishes  for  oysters,  or  has  on 
board  his  boat  any  oyster  dredge  within  any  seas  and  during  any 
time  tliat  oyster  fishing  is  prohibited,  is  liable  to  a  fine  of  50?.  or 
imprisonment  not  exceeding  three  months  (h).  In  the  seas  lying 
between  the  United  Kingdom  and  France,  French  subjects  when 
dredging  for  oysters  must  throw  back  all  oysters  of  less  than  two 
and  a  half  inches  in  the  greatest  diaiueter  of  the  shell,  and  all  sand, 
gravel  and  fragments  of  shells  must  be  thrown  back  on  to  the  oyster 
ground.  They  are  also  forbidden  to  dredge  at  night  time  or  to 
throw  on  to  the  oyster  ground  anything  which  is  detrimental  to  the 
fishery  (c). 

By  the  Sea  Fisheries  Act,  1868  ((/),  power  is  given  to  the  Board 
of  Trade  to  make  orders  for  establishing  or  improving,  and  for 
maintaining  and  regulating  oyster,  mussel  and  cockle  (e)  fisheries  on 
the  shore  and  bed  of  the  sea,  or  of  any  estuary  or  tidal  river.  The 
procedure  by  which  these  orders  are  obtained  is  set  out  in  sects. 
30 — 39  of  the  Sea  Fisheries  Act,  1868,  and  sect.  7  of  the  Fisheries 
(Oyster,  Ci-ab  and  Lobster)  Act,  1877.  Tliese  orders  are  not  to 
interfere  with  any  right  of  several  fishery,  or  any  right  on,  to,  or  over 
any  portion  of  the  sea  shore  which  is  enjoyed  by  any  person  under 
any  lawful  title  (/). 

AVhen  the  order  confers  a  right  of  several  fishery,  the  grantees  of 
the  order  have  the  exclusive  right  of  fishing  for  the  class  of  tish 

(a)  Sea  Fisheries  Act,  1868,  s.  12  (a),  sclied.,  art.  11. 

(b)  Sea  Fisheries  Act,  1883,  s.  -1  (c). 

(c)  Sea  Fisheries  Act,  1843,  schej.,  arts.  47,  48  and  49. 

(d)  Sect.  29. 

(c)  The  power  as  to  cockles  is  given  It  the  Sea  Fisheries  .\et,  1884. 
(/")  The  Sea  Fisheries  Act,  1668,  s.  48. 
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mentioned  in  the  order  (/'/)•  ^Vlien  the  right  of  reguhiting  the 
fishery  only  has  heen  conferred,  the  body  to  whom  tlie  right  is 
granted  have  I'ower  (1)  to  carry  into  effect  and  enforce  all  restrictions 
and  regulations  specified  in  the  order,  (2)  to  levy  tolls  and  royalties, 
and  (3)  to  provide  for  depositing  and  i)r(ii)iigating  the  fish  mentioned 
in  the  order,  and  for  improving  and  cultivating  tlie  fishery  (/().  If 
any  person  dredges  or  takes  fish  in  contravention  of  the  regulations 
or  without  paying  the  proi)er  toll  or  royalty,  he  is  liable  to  a 
jiennlty  of  20/.  and  to  forfeit  the  fish  taken  or  to  pay  their  value  (()• 

'J'liese  orders  of  the  Board  of  Trade  are  only  to  be  in  force  for 
sixty  j'ears,  when  they  will  have  to  be  renewed  (/.).  They  may, 
however,  be  determined  at  an  earlier  date  if  the  Board  of  Trade 
are  of  opinion  tliat  the  grantees  have  not  properly  cultivated  the 
fishery  or  carried  into  effect  the  restrictions  and  regulations  imposed 
by  the  Board  of  Trade  (/). 

Besides  this  power  to  create  orders  for  the  cultivation  of  oysters, 
the  Board  of  Trade  can  proliibit  for  a  period  not  exceeding  one  year 
the  removal  of  oysters  from  any  oyster-bed  on  whicli  the  jmblic 
have  the  right  to  fish,  whetlier  within  or  without  the  exclusive 
fishery  limits  of  England  nnd  Wales,  and  whicli  is  not  witliin  the 
jurisdiction  of  tlie  inspectors  of  Irish  fisheries  (/;()■ 

By  the  Sea  Fisheries  Begulation  Act,  1888,  and  its  amending 
Act  of  1894;,  a  local  fisheries  committee  may  make  bye-laws  for 
constituting  within  their  district  any  district  of  oyster  cultivation 
for  tlie  juirposes  of  sect.  4  of  the  Fisheries  (Oyster,  Crab  and 
Lobster)  Act,  1877  ;  for  fixing  the  sizes  and  condition  at  which  shell- 
fish may  not  be  removed  ;  for  tlie  obligation  tore-deposit  in  specified 
localities  any  shellfish  tiie  removal  or  possession  of  which  is  illegal  ; 
for  the  protection  of  shellfish  laid  down  for  breeding  purposes  ;  for 
the  jirotection  of  culcli.  A  local  fisheries  committee  have  power  to 
stock  or  re-stock  any  public  fishery  for  shellfish  (»)•  Tliey  may 
also  enforce  the  provisions  of  the  Fislieries  (Oyster,  Crab  and 
Lobster)  Act,  1877,  or  any  Act  relating  to  sea  fisheries  (o). 

There  is  a  close  season,  during  which  it  is  illegal  to  sell  oysters. 
That  for  deep-sea  oysters  is  from  the  15tli  June  to  the  4th  August,  and 
for  all  other  kinds  from  the  lllh  May  to  the  4th  August.    This  does 


(</)  The  Sea  Fislieries  Act,  1 868,  s.  40. 

(/i)  Ihkl,  s.  41. 

(i)  Ihid.,  s.  41. 

(k)  Ibid.,  s.  44. 

(l)  Ibid.,  s.  45  ;  Fislieries  (Oyster,  Crnl)  ami  Lobster)  Act,  1877,  s.  7. 

\,m)  Fislieries  (Oyster,  Cr«l)  and  Lobster)  Act,  1877,  ss.  3  and  13. 

(n)  Sea  Fisheries  (Shellfisli)  Kegulation  Act,  1891,  s.  1,  sub-s.  2. 

(o)  Fisheries  Act,  189],  s.  9. 
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not  iij^ply  to  oysters  taken  witliin  tlie  waters  of  some  foreign  State, 
€ven  though  they  are  re-hiid  in  Englisli  waters,  where  they  do  not 
breed  {ji).  British  suhjects  may  not  dredj^'e  for  deep-sea  oysters  in 
the  ]']nglish  Channel  between  the  IGth  June  and  the  31st  August  (q), 
and  French  subjects  between  the  1st  May  and  the  31st  August  (/). 

By  the  Sea  Fisheries  Act,  18G8,  it  is  forbi(Uleii  within  the  limits 
of  a  several  fishery  created  under  that  Act,  or  of  a  private  oyster  bed, 
to  knowingly  use  any  instrument  of  fishing  except  a  line  and  hook  or 
a  net  adapted  solely  to  catching  floating  fish  ;  to  dredge  for  any  ballast 
or  other  substance,  except  under  a  lawful  authority  for  improving 
the  navigation ;  to  deposit  ballast  or  other  substance  ;  to  place 
anything  prejudicial  to  the  bed  except  for  a  lawful  purpose  of 
navigation  or  anchorage  (s).  These  provisions  do  not  apply  if  the 
fishery  is  not  properly  marked  out.  How  this  is  to  be  done  is 
stated  in  the  order  creating  the  several  fishery  ;  but  as  to  a  private 
oystei-  bed,  the  Act  only  requires  them  to  be  sufficientli/  marlicd  out 
and  known  as  such  (t).  The  interpretation  of  this  instruction  must 
depend  on  the  facts  of  each  case. 

The  Board  of  Trade  has  the  same  powers  to  make  orders  as  to 
mussels  and  cockles  as  it  has  to  make  oyster  orders. 

Crabs,  Lobsters,  dc. 

No  one  may  have  in  their  possession  or  sell  any  edible  crab  which 
measures  less  than  four  and  a  quarter  inches  across  the  broadest  part 
of  the  back,  or  which  has  any  spawn  attached  to  it,  or  which  has 
recently  cast  its  shell,  unless  it  was  intended  for  bait  for  fishing  (h); 
and  no  one  may  have  in  his  possession  any  lobster  which  measures 
less  than  eight  inches  from  the  tip  of  the  beak  to  the  end  of  the 
tail  (.r).  The  Board  of  Trade  may  prohibit  or  restrict  the  taking  of 
lobsters  and  crabs  in  any  area,  whether  within  or  without  the 
exclusive  fishery  limits,  which  is  not  within  a  several  right  of 
fishing,  or  within  the  area  of  the  jurisdiction  of  the  inspectors  of 
Irish  fisheries  (^).     "Within    a  sea  fisheries  district  bye-laws  may  be 


(p)  Fisheries  (Oj'ster,  Crab  and  Lobster)  Act,  1877,  s.  4,  and  T^oki-toii  v.  Johnson, 
[1S93]  1  Q.  B.  129. 

(<;)  Sea  Fisheries  Act,  1868,  s.  12,  and  Sea  Fisheries  Act,  1883,  s.  4. 

(r)  Sea  Fisheries  Act,  1843,  art.  45. 

(s)  Sea  Fisheries  Act,  1868,  s.  53.  See  Tlic  Oct'ina  Stella,  (1887)  6  Asp.  JI.  C.  182  ; 
The  Swift,  [1901]  P.  108  ;  Mayor  of  Colchester  v.  Brooke,  (1845)  7  Q.  B.  339  ;  Att.-Gcn. 
V.   Wrlyht,  [1897]  2  Q.  B.  318  ;  and  ante,  p.  90. 

(0  Ibid.,  s.  54. 

(k)  Fisheries  (Oyster,  Crab  and  Lobster)  Act,  1877,  s.  8. 

(x)  Ibid.,  s.  9. 

iy)  Ibid.,  s.  10. 
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made  to  prohibit  the  taking  of  these  tish,  and  to  repeal  or  amend 
any  order  made  by  the  Board  of  Trade  under  sect.  10  (-?),  or  for 
directing  that  the  proviso  to  sect.  8  of  the  Fisheries  (Oyster,  Crab 
and  Lobster)  Act,  1877,  shall  not  apply. 

Lobsters  of  British  taking  and  imported  in  British  ships  may  be 
landed  on  any  day  and  at  any  time  of  the  day  witliout  report  or  entry 
at  the  Custom  House  (a). 

With  regard  to  all  molluscs  and  crustaceans  other  than  those 
mentioned  above,  the  only  provisions  that  can  be  made  as  to 
them  are  those  which  a  local  fisheries  committee  are  empowered 
by  the  Sea  Fisheries  Regulation  Act,  1888,  s.  2  (a)  and  (e),  and  the 
Sea  Fisheries  (Shellfish)  Regulation  Act,  1894,  s.  1  (1)  (2),  to  make 
by  bye-law. 

(:)  Sea  Fisheries  (Sliellfisli)  Regulation  Act,  1S94,  and  Sea  Fisheries  Regulation  Act, 
1SS8,  s.  2,  sub-ss.  (f)  aiul  (.1). 

(rt)  Customs  and  Inland  Revenue  Act,  1881,  s.  9. 


CHAPTER   VII. 

Eegulatiox  of  Salmon'  and  Freshwater  Fisheries. 

The  general  supervision  of  salmon  and  freshwater  fisheries  is 
entrusted  to  the  Board  of  Trade  by  the  Salmon  and  Freshwater 
Fisheries  Act,  188G.  Before  that  Act  it  was  entrusted  to  the  Home 
Office. 

The  chief  duties  of  the  Board  of  Trade  with  regard  to  salmon 
and  freshwater  fisheries  are  to  form  the  various  fishery  districts  and 
salmon  rivers,  and  to  alter  and  combine  them  if  required  ;  to  sanction 
the  various  acts  of  the  different  boards  of  conservators  appointed 
under  the  Salmon  and  Freshwater  Fisheries  Acts,  and  to  see  that 
the  various  provisions  of  the  statutes  relating  to  salmon  and  fresh  - 
water  fisheries  are  complied  with.  For  this  purpose  the  Board  of 
Trade  appoints  inspectors  who  annually  report  to  Parliament  a 
statistical  account  of  the  fisheries,  with  such  other  information  as 
may  be  collected,  and  suggestions  ofiered  for  the  regulation  and 
improvement  of  the  fisheries  (a). 

Under  the  supervision  of  the  Board  of  Trade,  many  of  the  salmon 
and  freshwater  rivers   are   controlled    by    boards    of   conservators. 
These  boards  may  be  either  for  waters  frequented  by  salmon,  trout  and 
char,  or  freshwater  fish.    Boards  for  waters  frequented  by  salmon  are 
created  by  the  provisions  of  the  Salmon  Fishery  Acts,  1865  to  1873, 
and  the  two  other  classes  of  boards  are  created  bj'  the  Freshwater 
Fisheries  Act,  1878,  and  Freshwater  Fisheries  Act,  1881.     Before 
1888  the  inception  of  boards  of  conservators  was  in  the  custody  of 
the  justices  of  the  peace  for  the  county.     Since  the  passing  of  the 
Local  Government  Act,  1888  (b),  the  powers  of  the  justices  of  the 
peace  as  regards  all  fishery  matters  have  been  transferred   to    the 
county  councils. 

The  method  by  which  a  fishery  district  and  a  board  of  conservators 
is  now  brought  into  existence  is  as  follows  :  The  county  council 
petitions  the  Board  of  Trade  to  form  into  a  fishery  district  all  or 
any  of  the    rivers  lying  wholly  or  partly  in   their  county  (c).     The 


(o)  Salmon  Fishery  Act,  1861,  s.  32. 

(6)  Sect.  3,  siib-s.  xiii. 

(r)  Salmon  Fislieiy  Act,  1S65,  s.  4. 
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Board  defines  the  district  and  may  make  it  of  larger  extent  tlian 
the  j)etition  desires,  and  mav  make  it  extend  into  other  counties  {d). 
If  tlie  district  lies  wholly  within  one  county,  the  county  council 
appoints  a  hoard  of  conservators,  and  names  the  time  and  place  for 
the  first  meeting  (e). 

AVhen  the  fishery  district  extends  into  different  counties,  the 
county  councils  of  the  various  counties  affected  each  appoint  a 
committee  of  three  of  their  members,  who  form  a  joint  fishery  com- 
mittee (/).  The  duty  of  this  joint  connnittee  is  to  appoint  the 
board  of  conservators  for  the  whole  district  (g).  They  settle  the 
number  of  conservators  to  be  appointed  to  the  board ;  the  number 
to  be  appointed  by  each  county  ;  who  are  to  be  the  first  members  ; 
the  time  ami  place  of  the  first  meeting,  and  the  quarter  sessions 
by  which  the  accounts  ai'e  to  be  audited  (/()•  On  the  completion 
of  their  duties  as  to  the  formation  of  the  conservancy  board  the 
joint  committee  is  dissolved  (i). 

The  members  of  the  board  of  conservators  hold  ofiice  for  one 
year,  and  are  eligible  for  re-appointment.  The  Board  of  Trade  can 
alter  the  number  of  conservators  to  be  annually  appointed  (A).  In 
addition  to  the  elected  members  there  are  certain  ex  officio  and 
representative  members  (/),  e.g. : — 

(1)  The  owner  or  occupier  of  a  fishery  which  is  assessed  to  the 
poor  rate  at  30/.  a  year. 

(2)  The  owner  of  lands  of  an  anuuiil  value  ofnot  less  than  100/.,  and 
having  a  frontage  of  not  less  tlian  one  mile,  and  having  the  right  to 
fish  in  the  water  adjoining,  and  having  paid  salmon  license  duty  for 
tlie  preceding  year. 

(3)  In  the  case  of  luiblic  or  common  fisheries,  fishermen  duly 
licensed  to  fish  otherwise  than  with  rod  and  line,  who  have  taken  out 
licenses  during  the  preceding  season,  may  elect  one  member  for  every 
50/.,  or  part  thereof,  of  license  duty  paid. 

The  method  by  which  the  voting  for  the  election  of  these 
additiiinal  members  is  conducted  is  set  out  in  sects.  30 — 33  of  the 
Salmon  Fishery  Act,  1873. 

The  board  of  conservators  is  a  body  corporate  having  perpetual 
succession,    and   can   make   contracts  and   sue   and  be  sued    in  a 


(rf)  Ji.  V.  Sir  George  Ore;/,  (1866)  L.  R.  1  Q.  B.  469. 

(e)  Salmon  Fishery  Act,  1865,  s.  6. 

(/)  Jbitl.,  s.  7. 

ig)  Ibid.,  8.  8. 

(h)  Ibid.,  s.  12. 

(i)  Ibid.,  s.  13. 

(t)  Salmon  Fisliery  Act,  1873,  s.  9  ;  Ibid.,  s.  15 

(/)  Snlmoii  Kisliery  Act,  1873,  ss.  26   29. 
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common  name  (/«)>fiiiil  liiis  power  to  appoint  committees,  and  to  fill 
up  any  casual  vacancies  occurring  (»). 

Boards  of  conservators  for  districts  for  trout  and  char  and  fresh- 
water fish  are  appointed  in  the  same  wa}'  as  conservators  for  a  district 
for  salmon  (o). 

(m)  Salmon  Fishery  Act,  1865,  s.  21. 

(/()  Salmon  Fishery  Ai't,  1865,  ss.  15  and  23. 

(»)  Freshwater  Fisheries  Act,  1878,  s.  6  ;  Freshwater  Fisheries  Act,  1884,  s.  2. 


CHAPTEIt   VIII. 
Powers   of   Boards   of   Conservators. 

I. —  ]l'hcrc  Appointed  under  the  Salmon  Fishery  Acts,  I8G0  and  1873. 

A  I50ARU  of  conservators  appointed  under  the  Salmon  Fishery 
Acts  of  1865  and  1873  have  power  witliin  their  districts  to  do  the 
following : — 

1.  To  appoint  water  bailiffs  and  other  officers,  and  to  assign  to 
them  their  duties  and  salaries  (a). 

2.  To  issue  such  licenses  for  fishing  as  are  pi'ovided  hy  sects.  33 
and  34  of  the  Salmon  Fishery  Act,  1865  (h). 

3.  To  purchase  by  agreement,  for  the  purpose  only  of  removal, 
dams,  fishing  weirs,  fishing  mill-dams,  or  fixed  engines,  that  it  is 
expedient  to  remove  for  the  benefit  of  the  fisheries  in  their 
district  (<■). 

4.  To  take  legal  proceedings  against  persons  violating  the 
provisions  of  the  Salmon  Fishery  Acts,  1861  and  1865,  or  for  the 
removal  of  such  weirs  or  otlier  fixed  engines  as  they  may  be 
advised  are  illegal  (rf). 

5.  Generally  to  execute  such  works,  do  such  acts  and  incur  such 
exj)enses  as  are  expedient  for  the  protection  and  improvement  of 
the  salmon  fisheries,  the  increase  of  salmon  and  the  stocking  of 
waters  therewith.  Provided  that  the  exercise  of  the  above  powers 
(1  to  5)  does  not  injuriousl}'  affect  any  navigable  river,  canal,  or 
inland  water  (e). 

6.  AVith  the  consent  of  the  Board  of  Trade  to  mortgage  the 
license  duties  (/). 

7.  To  report  to  the  Board  of  Trade  that  any  fish-pass  or  free  gap 
in  their  district  is  capable  of  impi'ovement,  and  to  pay  for  the  cost 
of  altering  it,  if  the  Board  so  orders  (</). 


(a)  The  Salmon  Fislicry  Act,  1865,  s.  27  (i.). 
(6)  Ibid.,  s.  27  (ii.). 

(c)  Ibid.,  8.  27  (iii.). 

(d)  Ibid.,  s.  27  (iv.). 

(e)  Ibid.,  8.  27  (v.). 
(/)  Ibid.,  8.  2S. 
(3)  Ibid.,  s.  32. 


POWERS  OF  BOARDS  OF  CONSERVATORS.        207 

8.  To  apply  to  the  Board  of  Trade  to  alter  districts  (h), 

9.  To  grant  licenses  in  accordance  with  the  provisions  of  sect.  21 
of  the  Salmon  Fishery  Act,  1873. 

10.  To  expend  moneys  in  their  liixnds  in  any  manner — ^not  being 
illegal — they  may  think  most  conducive  to  the  improvement  of  the 
salmon  fisheries  (/). 

11.  With  approval  of  the  Board  of  Trade  to  vary  license  duties  (k). 

12.  To  make  bye-laws  to  the  following  purposes  for  the  better 
execution  of  the  Salmon  Fishery  Acts,  1861  to  1873  (l)  :— (a)  To 
alter  the  annual  and  weekly  close  seasons  for  salmon  ;  (b)  to  make 
bye-laws  regulating  the  size  of  nets  for  salmon,  not  being  fixed 
engines ;  (c)  to  determine  the  minimum  size  of  nets  for  catching 
salmon ;  (d)  to  determine  the  rate  and  form  of  licenses ;  (e)  the 
marking  of  nets  and  boats,  &c. ;  (f)  to  prohibit  the  use  of  nets  in 
certain  localities  ;  (g)  to  determine  when  the  gafi'  may  be  used  in 
connection  with  rod  and  line  ;  (h)  to  regulate  the  use  of  gratings  ; 
(i)  to  regulate  during  the  annual  and  weekly  close  seasons  the  use  of 
nets  for  fish  other  than  salmon.  This  power  only  extends  to  regulating 
or  prohibiting  the  use  of  nets  prejudicial  to  thesalinin  fis'ia  ries. 
The  board  have  no  power  to  absolutely  prohibit  the  use  of  every  net 
without  regard  to  the  question  whether  the  use  of  such  net  was  pre- 
judicial or  not  (m) .  (j)  To  prohibit  the  use  in  inland  waters  of  any  net, 
except  a  landing-net  or  a  net  for  taking  eels,  between  the  expiration 
of  the  first  hour  after  sunset  and  the  last  hour  before  sunrise  (n). 

13.  To  petition  in  certain  events  the  Board  of  Trade  for  powers  to 
compulsorily  acquire  a  weir  or  obstruction,  the  removal  of  which  will 
benefit  the  fishery  (o), 

14.  To  acquire  riparian  land  (p),  and  to  remove  ancient  weirs  in 
certain  cases  (q). 

15.  To  levy  additional  duties  for  permanent  improvements  (r). 

16.  To  make  orders  as  to  gratings  (s). 

17.  To  alter  the  period  during  which  it  is  illegal  to  take  or  kill 
trout  or  char  (t). 

{h)  Salmon  Fishery  Act,  1873,  s.  5. 
{{)  Ibid.,  s.  23. 
(k)  Ibid.,  s.  25. 

(/)  Ibid.,  s.  39.  A  .summary  of  many  of  the  bye-laws  is  set  out  in  tlie  annual  report 
of  the  Inspectors  of  Fisheries. 

(m)  I'idler  v.  Berry,  (1883)  59  L.  T.  23  ;    Wood  v.   Ycnto.i,  (1890)  54  .1.  P.  662. 

(n)  Salmon  Fishery  Act,  1873,  s.  39,  sulj-s.  12. 

(o)  Ibid.,  s.  49. 

(p)  Ibid.,  s.  50. 

(q)  Ibid.,  K  51. 

(r)  Ibid.,  s.  57. 

(s)  Ibid.,  ss.  58,  60. 

(0  Salmon  Fishery  Act,  1876,  s.  4  ;  Fresliwater  Fisheries  Act,  1878,  s.  10. 
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18.  To  issue  licenses  for  trout  and  chnr  ((()• 

19.  With  the  consent  of  the  Board  of  Trade  to  exempt  the  wlmle 
or  any  part  of  their  district  from  tlie  operation  of  sub-sects,  i.,  ii., 
iii.  of  sect.  11  of  the  Freshwater  Fisheries  Act,  1878. 

20.  To  make  byedaws  as  to  the  size  of  nets  for  catching  freshwater 
fish,  and  to  proliibit  the  use  of  any  mode  or  instrument  of  fishing 
for  freshwater  fish  when  such  appears  to  be  prejudicial  to  the 
fisheries ;  but  such  bye-laws  are  not  to  apply  to  fixed  nets  for 
taking  eels  or  to  a  landing-net  used  as  auxiliary  to  angling  (x). 

ir. —  IVlicrc  Appointed  undrr  the  Freshwuter  Fisheries  Act,  1878. 

The  Freshwater  Fisheries  Act,  1878,  s.  G,  provides  for  the  forma- 
tion of  boards  of  conservators  and  fishery  districts  for  waters 
frequented  by  trout  and  char.  These  boards  have  all  the  powers 
of  a  board  formed  under  the  Sulinoii  Fisliory  Arts,  1865  and  1873. 

III. —  Where  Appinnted  under  tJie  Freshwater  Fisheries  Aet,   1884. 

The  Freshwater  Fisheries  Aet,  1884,  provides  for  the  appointment 
of  conservancy  boards  for  waters  frequented  by  any  fisli  living  per- 
manently or  temporarily  in  fresh  water,  exclusive  of  salmon.  They 
are  to  be  appointed  according  to  the  provisions  of  the  Salmon 
Fishery  Acts,  1865  and  1873,  and  are  to  have  the  powers  conferred 
by  the  27th  section  of  the  Salmon  Fishery  Act,  1865,  as  though  tlie 
words  "  freshwater  fish  "  were  therein  substituted  for  "  salmon."' 
They  have  also  the  powers  conferred  on  conservators  by  the  Salmon 
Fishery  Act,  187(i,  and  the  Freshwater  Fisheries  Act,  1884  {z). 

(k)  Freslnvater  Fisheries  Act,  1878,  s.  7. 
(x)  Fiesliwnter  Fislu'iics  Act,  1884,  a.  1. 
(i)  Tlie  FitsUwutei-  Fisheries  Act,  1884,  ss.  1,  2. 


CHAPTEFv    IX. 

Watf.ii    Bailiffs. 

A  wATF.u  bailiff  to  a  board  of  consci'vatovs  is  appointed  by 
writing  under  the  hand  of  the  acting  chairman  for  the  time  being  (a). 
Before  he  can  do  any  act  as  a  water  bailiff,  he  must  produce  the 
instrument  of  his  appointment  and  offer  it  for  inspection,  but  he  is 
not  bound  to  read  it  (h).  A  bailiff  appointed  under  the  Salmon 
Fishery  Acts,  1861  to  1873,  or  the  Fi-eshwater  Fisheries  Acts,  1878 
and  1884,  may  within  the  limits  of  liis  district — (1)  examine  any  weir, 
dam,  fisliing  weir,  fishing  mill-dam,  fixed  engine,  or  obstruction,  or 
any  artificial  watercourse  connected  witli  any  salmon  river  or  waters 
frequented  b}'  freshwater  fish  ;  (2)  stop  and  search  on  any  salmon 
river  or  waters  frequented  b}'  fresliwater  fish  any  vessel  used  in  fisli- 
ing, or  which  there  is  reasonable  cause  to  suspect  contains  sahiKni 
iir  freshwater  fish,  and  seize  any  fish,  instrument  of  fishing,  or  other 
articles  forfeited  by  the  Salmon  Fishery  Acts,  1861  to  1873,  or  the 
Freshwater  Fisheries  Acts,  1878  and  1884;  (3)  searcli  and  examine  all 
nets  or  other  instruments  used  in  fishing  or  in  carrying  fish  by 
persons  whom  there  is  reasonable  cause  to  suspect  of  having  fish 
illegally  caught,  and  seize  the  fish  and  articles  ;  (4)  he  has  all  the 
powers  and  privileges  of  a  constable  ;  (5)  he  may  seize  and  appre- 
hend without  warrant  any  person  at  night  illegally  taking  or  killing 
salmon  or  freshwater  fish,  or  who  is  found  on  or  near  any  salmon 
river  or  waters  frequented  by  freshwater  fish  with  intent  illegally  to 
take  or  kill  such  fish,  or  having  in  his  possession  any  instrument 
prohibited  by  the  Salmon  Fishery  Acts,  1861  to  1873,  or  the 
Freshwater  Fisheries  Acts,  1878  and  1884  (c). 

If  a  water  bailiff  suspects  that  acts  in  contravention  of  the  Salmon 
Fishery  Acts,  1861  and  186.5,  or  the  Freshwater  Fisheries  Act,  1878 
and  1884,  are  being,  or  are  likely  to  be  done,  on  any  land  situate  on 
or  near  a  salmon  river  or  waters  frequented  by  freshwater  fish,  he 
may  obtain  an  order  from  a  justice  of  the  peace  to  remain  on  such  land 


{a)  Salmon  Fisheiy  Act,  1865,  s.  27. 

(b)  Barnacott  v.  Passmore,  (1887)  19  Q.  13.  D.  75  ;  CowUr  v,  Jones,  (1890)  51  J.  1'. 
660  ;  Salmon  Fisheiy  Act,  1873,  s.  36  (5). 

(o)  Salmon  Fishery  Act,  1873,  ss.  36,  38  ;  Freshwater  Fisheries  Act,  1881,  s.  3. 
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for  n  period  not  exceeding  twenty-four  liours  for  the  purpose  of  detect- 
ing the  persons  guilty  (d).  The  justices  appear  to  hiive  no  power  to 
grant  a  like  order  for  breaches  of  the  Salmon  Fishery  Act,  1873. 
Under  a  special  ordei'  from  a  board  of  conservators  a  water  bailiff 
niaj'  at  all  reasonable  times  enter  upon  and  traverse  any  lands,  not 
being  a  dwelling-house  or  the  curtilage  thereof,  adjoining  or  near  to 
any  salmon  river  or  waters  fre(iuented  by  freshwater  fish,  not  being 
a  decoy  ponil  or  lands  used  exclusively  for  the  preservation  of  wild 
fowl,  for  the  purpose  of  preventing  anj'  breach  of  the  Salmon 
Fishery  Acts,  18G1  to  1873,  or  the  Freshwater  Fisheries  Acts, 
1878  and  1884  (e).     Such  an  order  is  oidy  in  force  for  two  months. 

Justices  of  the  peace  may  grant  warrants  enabling  certain  persons, 
including  a  water  bailiff,  to  enter  places  for  the  purpose  of  detecting 
breaclies  of  the  jirovisions  of  the  Salmon  Fisiiery  Act,  18G1,  or  of 
the  Freshwater  Fisheries  Act,  1878 ;  such  an  order  remains  in  force 
for  one  week  (/). 

Owners  of  pi'ivate  fisheries  nniy  apjjoint  water  bailiffs,  but  they 
cainiot  do  any  acts  which  inigiit  nt)t  be  done  by  any  other  servant  of 
the  (iwncr.  Tlii-y  may,  Imwever,  be  authorised  to  dcniiUid  ami  t.-ilic 
implements  used  for  taking  fish  by  poachers  {;i),  but  they  can  never 
act  outside  their  owner's  jiroperty,  and  must,  before  acting,  make  a 
reasonable  demand  and  use  no  more  force  than  is  necessary  (/(). 

(d)  Salmon  Fisiiery  Act,  1865,  s.  31  ;  Freshwater  Fisheries  Act,  1884,  s.  3. 

(e)  Salmon  Fit^lieiy  Act,  1873,  s.  37  ;  Freshwiitii-  Fisheries  Act,  1884,  s.  3. 
(/)  Salmon  Fishery  Act,  1861,  s.  34  ;  Freshwater  Fisheries  Act,  1878,  s.  9. 
(f/)  Larceny  Act,  1861,  ss.  25,  103. 

(/.)  ffugliea  v.  liuckland,  (184C)  15  JI.  &  W.  346. 


CHAPTER   X. 

Statutory  Provisions  as  to  the  Capture  axd  Destruction  of 
Salmon  and  Fiseshwater  Fish. 

Besides  the  bye-laws  which  may  be  made  by  boards  of  con- 
servators to  prohibit  the  capture  of  fish,  there  are  also  certain 
statutoi'v  provisions,  which  render  certain  methods  of  capture 
or  destruction  of  fish  unlawful,  or  which  limit  the  use  of  certain 
fishing  implements.  An  attempt  is  here  made  to  set  them  out 
under  the  following  headings  : — 

Explosives. — It  is  illegal  to  use  dynamite  or  other  explosive 
substance  to  catch  or  destroy  fish  in  a  public  fishery  within  the 
United  Kingdom,  or  in  a  public  or  private  fishery  within  the  limits 
of  the  Freshwater  Fisheries  Act,  1878  (a). 

Pollution  and  Poison. — No  one  niaj-  unlawfully  or  maliciously 
put  any  lime  or  other  noxious  material  into  any  pond  or  water  in 
which  there  is  any  private  right  of  fisher}',  or  into  anj'  salmon 
river  with  intent  to  destroy  the  fish  that  maj'  be  there  {h).  No  one 
shall  cause  or  knowingly  permit  to  flow  or  put  or  knowingly  permit 
to  be  put  any  liquid  or  solid  matter  into  any  water  containing 
salmon,  or  any  tributaries  tliereof,  wlietlier  containing  salmon  or 
not,  to  such  an  extent  as  to  poison  or  kill  fish  {<■).  It  is  not  necessary 
to  prove  that  fish  were  actually  killed,  when  prosecuting  tor  an 
offence  against  this  provision,  but  only  that  a  sufficient  quantity  as 
might  be  reasonably  calculated  to  kill  was  put  into  the  water  or  its 
tributary  ((/).  Tliis  provision  as  to  j)ollution  does  not  apply  to  any 
act  done  in  exercise  of  a  legal  right,  provided  it  is  shown  that  the 
best  practicable  means,  within  a  reasonal>le  cost,  have  been  used  to 
render  the  obnoxious  matter  harmless  {<').  In  waters  frequented 
by    any    fish    living   permanently    or   temporarily    in    fresh    water, 


(a)  Fisheries  {Dynitniite)  Act,  1877,  s.  2  ;  Freshwater  Fisheries  Act,  1878,  s.  li. 

(Ij)  Malicious  Damage  Act,  1861,  s.  32  ;  Salinou  Fishery  Act,  1873,  s.  13.  For 
tletinitionof  siilinon  river,  see  post,  Salmon  Fishery  Act,  1865,  s.  3,  and  cases  there  cited. 

(c)  Salmon  Fishery  Act,  1861,  s.  5 

(rf)  Cf.  Reff.  V.  Bradford,  (1860)  24  ,T.  P.  374. 

(e)  Salmon  Fishery  Act,  1861,  s.  5  ;  as  to  the  inetlunl  by  which  reasonable  cost  is  to  be 
determined,  see  sects.  6  and  7. 

p  2 
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exclusive  of  salmon,  lime  poison  or  other  noxious  material  may  not 

be  introduced  witli  intent  to  destroy  fish  {/). 

Tlie  above  2)rovisions  are  all  directed  to  the  protection  of  fish. 
There  are,  however,  numerous  provisions  for  preventing  tlie  fouling 
of  watfr  wliich  may  contain  fish,  such  as  the  Rivers  Pollution  Pre- 
vention Acts,  187(3  and  18'J8,  the  Waterworks  Clauses  Act,  1847, 
the  Gas  Works  Clauses  Act,  1847,  the  PuliHc  Health  Act,  1875, 
and  the  Land  Drainage  Act,  18G1. 

A  local  sea  fislieries  committee  liave  incidentally  jjower  to  prevent 
the  polhition  of  waters  frequented  by  salmon,  as  they  can  make  bj'e- 
laws  prohibiting  or  regulating  the  deposit  or  discharge  of  any  solid  or 
liquid  substance  detrimental  to  sea  fish  or  sea  fishing.  This  power 
is,  however,  subject  to  the  qualification  that  it  shall  not  afi'ect  any 
power  of  a  sanitary'  or  local  authority  to  discharge  sewage  in 
pursuance  of  any  general  or  local  Act  of  Parliament  (.('/').    • 

Lights,  Si'f.aks,  IIoe,  i^c. — No  one  may  use  any  light,  otter, 
lath  or  jack,  wire  or  snare,  spear,  gaff,  strokehall,  snatch,  or  other 
like  instrument  for  the  purpose  of  catching  or  killing  salmon,  and 
no  one  niaj'  possess  any  of  the  above  things  unless  he  can  show 
that  he  did  not  intend  to  catch  or  kill  salmon  (_(/). 

Otter,  lath  or  jack  mean  and  include  any  small  boat  or  vessel, 
board  or  stick  used  for  the  purpose  of  running  out  artificial  or  other 
baits  or  otherwise  across  any  portion  of  a  lake  or  river,  whether 
used  with  a  hand-line  (U-  as  auxiliary  to  a  rod  and  line,  or  in  any 
other  wa}-.  Strokehall  or  siuitch  mean  and  include  any  instru- 
ment or  device,  whether  used  with  a  rod  and  line  or  otherwise,  for 
the  purpose  of  foul-hooking  any  fish  (/().  A  net  with  an  illegally 
small  mesh  is  not  a  like  instrument  to  a  snare  (?').  A  gaff  nuiy  be 
used  as  an  auxiliary  to  angling  with  a  rod  and  line,  provided  its 
use  is  not  prohibited  by  any  local  bye-law  (k). 

Roe. — The  roe  of  any  species  of  fish  nniy  not  be  used  for  tlie  pur- 
pose of  fishing,  and  it  is  illegal  to  possess  salmon  roe  or  to  sell  or 
expose  it  for  sale,  unless  for  the  purpose  of  artificial  propagation  or 
other  scientific  purposes  (/).  In  districts  which  are  subject  to  a 
board  of  conservators,  a  person  may  not  possess  salmon  roe  without 
the  written  consent  of  the  board  (in). 


(/)  Fii'shw.ilcr  Fisheries  Act,  1884,  s.  7. 

(/)  Sea  Fisheries  Keguhitioii  Act,  1888,  ss.  2  (c),  13  (c). 

{g)  Salmon  I'isliery  Act,  1861,  s.  8  ;  Salmon  Fishery  Act,  1873,  s.  18. 

(A)  Saliiiou  Fisliery  Act,  1873,  s.  4. 

(i)  Jones  v.  Daries,  [1898]  1  Q.  B.  405. 

(i)  Salmon  Fishery  .\ct,  1861,  s.  8  ;  Salmon  Fishery  Act,  1873,  s.  39,  sub-s.  9. 

ll)  Salmun  Fishery  Act,  1861,  s.  9. 

{vi)  Salmon  Fishery  Act,  1865,  s.  60. 


PROVISIONS  AS  TO  THE  CAPTURE  OF  FRESHWATER  FISH.       '21il 

Ongiriiilly  tlu'  above  iirovisions  sis  to  light,  spoars,  roc,  Sec,.,  only 
applied  to  salmon  in  a  salmon  river,  l)ut  they  have  now  been 
extended  to  trout  in  a  salmon  river  in  districts  subject  to  boards  of 
conservators  appointed  under  the  Salmon  Fishery  Act,  1865,  and 
to  trout  and  char  in  all  waters  within  the  limits  of  the  Freshwater 
Fisheries  Act,  1878  (»). 

Nets. — Nets  for  the  purpose  of  catching  salmon  must  not  have  a 
mesh  of  less  dimensions  than  two  inches  from  knot  to  knot,  or  eight 
inches  when  measured  round  eacli  mesh  when  wet,  and  no  artifice  may 
be  used  to  make  the  meshes  smaller  (o).  Boards  of  conservators  have 
power  by  bye-law  to  vaiy  the  size  of  mesh  so  that  it  be  not  less  than 
one  and  a  half  inches  or  more  than  two  and  a  half  inches  {})).  The 
only  restrictions  on  the  length,  size  and  description  of  nets  that 
may  be  used  for  catching  salmon  are  those  which  a  board  of  con- 
servators can  make  by  bj'e-law  under  sect.  39  of  the  Salmon  Fishery 
Act,  1873. 

Seine  and  draft  nets  wh?ch  reach  more  than  three-fourths  of  the  way 
across  a  river  may  not  be  shot  for  salmon  within  one  hundred  yards 
of  the  line  of  shot  of  any  other  seine  or  draft  net  already  shot  or 
being  worked,  until  such  net  is  fully  drawn  in  and  landed  ((/).  Nets 
may  not  be  used  during  the  close  seasons,  and  if  used  during  the 
annual  close  season,  are  on  conviction  forfeited,  and  may  be 
destroyed  or  sold  ;  and  if  sold  the  proceeds  go  to  the  conservators 
of  the  district  (;•)• 

It  is  provided  by  the  Salmon  Fishery  Act,  18G1,  s.  12,  that  net 
fishing  iov  salmon  shall  not  take  place  in  the  head  or  tail  race  iif  any 
mill,  or  within  fifty  yards  below  any  dam,  unless  the  mill  or  dam 
has  an  approved  fish-pass  attached  to  it,  and  which  has  constantly 
running  through  it  such  a  flow  of  water  as  will  enable  salmon 
to  pass  up  or  down,  and  nets  so  used  may  be  forfeited.  By  the 
Salmon  Fishery  Act,  1873,  s.  17,  it  is  forbidden  to  fish  with  a  net  for 
salmon  within  fifty  yards  above  or  one  lumdred  yards  below  any 
weir(s),  dam  t)r  artificial  obstruction  which  hinders  or  retards  the 
passage  of  salmon,  or  in  any  water  under  or  appurtenant  to  any 
mill,  or  in  the  head  race  or  tail  race,  or  waste  race,  or  pool 
connnunicating   with  such   mill  race,   or   in  any  artificial   channel 


(»)  Sect.  5,  and  Salmon  Fishery  Act,  186.5,  s.  64. 

(o)  Salmon  Fishery  Act,  1861,  s.  10. 

{p)  .Salmon  Fishery  Act,  1873,  s.  30,  sub-s.  4. 

(j)  //<;</.,  s.  14. 

(»•)  Salmon  Fishery  Act,  1S65,  s.  ')8. 

(s)  It  wonhl  seem  that  tlie  weirs  heie  veferreil  to  do  r.ot  mean  fishin"  weirs,  hut 
fishing  mill-dams  ;  hecause  tlie  proviso  in  the  section  refers  to  tish-iiasses,  which  ai'c  an 
iidiunct  of  tishiiig  mill-dams,  ami  not  of  lishinf!  weirs. 
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connected  witli  such  weir  or  obstruction.  This  provision  does 
not  apply  to  certain  legal  fishing  mill-dams,  or  to  weirs  or  other 
obstructions  which  have  attached  to  them  a  legal  fish-pass  ;  and 
then  only  if  the  conservators  of  the  district  have  compensated 
the  persons  entitled  to  tish  for  their  right  of  fishing. 

The  only  provisions  as  to  nets  for  catching  fish,  other  tlian 
salmon,  are  those  which  enable  a  board  of  conservators  to  deter- 
mine the  length,  size  and  description  of  net  to  be  xised  in  their 
district  to  catch  fish  living  permanently  or  temporarily  in  fresh 
water,  exclusive  of  salmon  ;  but  this  power  does  not  extend  to  fixed 
nets  for  taking  eels,  or  to  a  landing-net  used  as  an  auxiliary  to 
angling  (0-  Boards  of  conservators  nniy  prohibit  the  use  of 
nets  altogether  within  a  certain  distance  of  the  mouth  of  a  river,  or 
of  the  ])oint  of  confiuence  of  rivers  (not  being  a  several  fishery),  or 
in  any  inland  water  the  use  of  any  net,  except  a  landing-net,  or  a 
net  for  taking  eels,  between  the  expiration  of  the  first  hour  after 
siniset  and  the  last  hour  before  sunrise  ((().' 

The  i)ro]iibition  of  net-fishing  for  a  special  class  of  fish  does  not 
prevent  fishing  for  other  classes  of  fish  witii  a  net  not  i>arti(,idarly 
iidapted  for  catching  the  protected  fish,  and  not  used  with  that 
intent.  In  sucli  a  case,  the  intention  is  to  be  gathered  from  the 
facts  and  the  conduct  of  the  person  using  such  a  nel(r). 

Roi>  AND  Line. — The  reference  to  rod  and  line  in  the  Salmon 
Fishery  Acts,  18()1  to  1873,  means  a  single  rod  and  line  (.i).  In  con- 
nection with  this  method  of  fishing,  it  is  illegal  to  use  any  otter, 
lath  or  jack,  strokehall  or  snatch  (.(/).  During  the  ainiual  close  season 
for  rod  and  line  for  salmon,  and  during  t/he  close  season  for  trout 
and  char,  tlie  use  of  a  rod  and  line  is  forbidden  (~).  In  waters 
fre(|Uented  by  freshwater  fish,  a  rod  and  line  may  not  be  used 
for  catching  eels  or  otlier  freshwater  fish  during  the  close  season 
from  15th  March  to  15th  .Iiuie,  except  by  tiie  owner,  or  with 
the  leave  of  the  owner  of  a  several  tisiiery,  or  in  a  public  fishery 
with  tlie  consent  of  a  board  of  conservators  (a). 

In  districts  subject  to  a  board  of  conservators,  a  license  must  be 
obtained  before  a  rod  and  line  may  be  used  for  fishing  (b) ;  and  it 

(0  Freshwater  Fisheries  Act,  1884,  s.  1. 

(«)  Salmon  Fishery  Act,  1873,  s.  39,  sub-ss.  8,  12. 

(v)  Walls  V.  Lucas,  (1871)  L.  1{.  6  Q.  \i.,->i6  ;  Short  v.  Boslard,  (1881)  46  .1.  P.  580  ; 
Jjuvics  V.  Erana,  The  Times,  Feb.  22u(l,  1902  ;  iind  41st  Kcport  of  Inspectore  of  Salmua 
Fisheries,  p.  63. 

{x)  Salmon  Fishoiy  Act,  1873,  s.  4.     See  Comhritlg,-  v.  Harrisoit,  (1895)  72  L.  T.  592. 

(i/)  Salmon  Fisherj'  Act,  1861,  s.  8  ;  Salmon  Fishery  Act,  1873,  s.  4. 

(i)  Salmon  Fisliery  Act,  1861,  s.  17  ;  Salmon  Fishery  Act,  1865,  s.  64. 

(a)  Freshwater  Fislieries  Act,  1878,  s.  11  ;  Freshwater  Fisheries  Act,  1886,  s.  1.  For 
cxeinptions  to  this  provision  sec  Reports  of  Inspector  of  Salmon  Fisheiies. 

(A)  Salmon  Fishery  Act,  1865,  s.  35  :  Ihifl.,  s.  15. 
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must  not  lie  uscil  to  catch  tlio  young  of  sahnou.  No  one  nnty  so 
use  a  rod  and  line  near  any  weir  or  obstruction  in  such  a  manner 
or  such  a  place  as  to  wilfully  scare  or  liinder  salmon  from  passing 
through  an}'  tish-pass,  or  over  any  jjart  of  sucli  weir  or  obstruction 
usually  available  to  salmon  for  the  purposes  of  a  passage  (c). 

Weies,  Dams,  Fishing  Weirs,  Fishing  Mill-dajis,  Fixkd 
Engines. — Before  1861  there  had  been  numerous  statutes  dealing 
with  the  erection  of  weii's  and  other  fixed  engines  of  fishing,  com- 
mencing with  Magna  Cliarta,  c.  2G.  All  these  statutes,  witii  the 
exception  of  ^lagna  Charta,  c.  26,  were  repealed  by  the  Salmon 
Fishery  Act,  18()1,  which,  w'ith  the  subseiiueut  Acts,  has  made  fi'esh 
regulations  on  this  subject.  It  appears,  therefore,  that  at  the  present 
time  no  weirs  for  catching  salmon  can  be  erected  in  any  waters  of 
the  king<loin.  AVeirs  for  catching  all  other  forms  of  fish  m-ay  be 
erected  on  the  sea  coast  with  the  consent  of  the  Board  of  Trade, 
and  in  non-navigable  waters,  because  Chapter  26  of  Magna  Charta 
only  applies  to  weirs  in  navigable  waters  (d). 

The  term  "weir"  is  frequently  used  throughout  the  Salmon 
Fishery  Acts,  but  no  exact  definition  of  it  is  given,  and  its  meaning 
can  only  be  gathered  from  the  context  of  the  sections  in  which  this 
term  is  used.  It  appears  from  the  context  of  such  sections  that  it 
may  mean  a  dam,  fishing  weir,  fishing  mill-dam,  or  a  fixed  engine. 
These  latter  terms  have  been  defined  as  folhnvs  : — 

"  D.un"  means  all  weirs  and  other  fixed  obstructions  used  for  the 
IJurpose  of  damming  up  water  (<•).  "Fishing  weir"  means  any 
erection,  structure  or  obstruction  fixed  to  the  soil,  either  temporarily 
or  permanenth-  across,  or  partly  across,  a  river  or  branch  of  a  river, 
and  which  is  used  for  the  exclusive  purpose  of  catching  or  facilitating 
the  catching  of  fish  (/}.  "  Fishing  mill-dam  "  means  a  dam  used,  or 
intended  to  be  used,  for  the  purpose  of  catching  or  facilitating  the 
catching  of  fish,  and  partly  for  the  purpose  of  supplying  water  for 
milling  or  other  purposes  (//).  "  Fixed  engine  "  means  any  net,  i.e., 
stake  nets,  bag  nets,  putts,  putchers,  or  other  implement  for  taking 
fish  fixed  to  the  soil,  or  made  stationary  in  any  other  wa}',  not  being 
a  fishing  weir  or  fishing  mill-dam  (//)  ;  and  any  net  placed  or  sus- 
pended in  any  inland  or  tidal  waters  unattended  by  the  owner,  or  any 
person  duly  authorised  by  the  owner  to  use  the  same  for  catching 


(c)  Salinou  Fishery  Act,  1873,  ss.  16,  17  ;  Salmon  Fisheiy  Act,  1861,  ss.  23,  28  (4). 

(d)  Lecoiijidd  v.  Lonsdale,  (1870)  L.  R.  5  C.  V.  57. 

(r)  Salmon  Fishery  Act,    1861,    s.    4.     See    Garnrtl  v.    Btickhouse,    (1S6S)   L.    R.   3 
Q.  li.  30. 

(/)   Salmou  Fishery  Act,  1873,  s.  •!. 

((/)  Ibid.,  1861,  s.  4. 

(A)   Ibid.,  1861,  s.  4  ;  Ibid.,  1865,  s.  39  ;  Ibid.,  1873,  s.  4. 
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salmon  ;  ami  all  engines,  devices,  machines,  or  contrivances,  whether 
filiating  or  otherwise,  for  placing  or  suspending  such  nets  or  maiu- 
tiiining  them  in  working  ordi'r,  or  making  them  stationary.  The 
temporary-  fixing  of  a  net  to  the  soil  Ijy  an  anchor  or  pole  brings  it 
within  tills  definition  (i). 

By  the  Salmon  Fishery  Act,  18()1,  s.  12,  it  was  enacted  that  only 
such  fishing  weirs  and  fishing  mill-dams  as  were  lawfully  in  use- at 
the  time  of  the  passing  of  the  Act  by  virtue  of  a  grant  or  charter  or 
innnemoi'ial  usage,  were  to  be  used  for  the  purpose  of  catching  or 
facilitating  the  catching  of  salmon. 

In  1865  Connnissioners  were  appointed  to  see  that  this  provision  was 
carried  out.  Thc^y  lield  inquiries  all  over  the  kingdom,  and  caused  to 
be  removed  such  fishing  weirs,  and  rendered  incapable  of  catching  fish 
such  fishing  mill-dams  as  did  not  comply  with  this  provision  (/.). 

With  regard  to  fishing  weirs,  the  Salmon  Fishery  Act,  1861,  s.  12, 
provided  tlnit  those  fishing  weirs  which  were  legal  were  to  have  in 
tliciii  a  tree  gap  wliich  must  bo  maintained  by  the  owner.  Weirs 
that  extend  more  than  hall-way  across  any  stream  at  its  lowest  state 
of  water  must  have  the  free  gap  in  the  deepest  part  of  the  stream 
between  the  points  where  it  is  intercepted  by  the  weir.  The  sides 
of  the  gap  must  be  in  a  line  with  and  parallel  to  the  direction  of  the 
stream,  and  the  bottom  of  the  gap  level  with  the  natural  bed  of  the 
stream,  and  the  gap  must  be  not  less  than  one-tenth  the  width  of  the 
stream;  but  it  need  never  be  more  than  forty  feet  wide,  and  must 
never  be  less  than  three  feet  (0.  The  Act  also  pi'ovides  for  the 
construction  of  cribs,  boxes,  and  spur  walls  to  such  weirs  (»«)•  1"he 
free  gaps  in  fishing  weirs  must  not  be  obstructed  in  any  way,  nor 
may  the  fish  be  scared  or  prevented  in  an}'  way  from  freely  passing 
through  at  all  periods  of  the  year.  A  temporary  bridge  may,  how- 
ever, be  used  to  cross  the  gap  provided  it  is  immediately  removed 
when  a  ])erson  has  crossed  it  (ii). 

By  direction  of  the  Board  of  Trade  for  tlie  imi)rovement  of  the 
fishei'}'  a  free  gap  may  be  altered  or  a  new  one  madi',  at  the  expense 
of  a  board  of  conservators  (a).  In  some  cases  the  entire  fishing 
weir  may  be  removed,  but  compensation  must  be  made  to  the 
owner  (j)).     In  districts  subject  to  boards  of  conservators  in  wliicii 


((■)  OMimj  V.   IIVW,  (IStiC))  11  1,.  T.  lil>  ;  Tlwmas  v.  Junes,  (1864)  5  li.  &  S.  910. 

[h)  S:iliiii)ii  I'isliery  Act,  1865,  s.  42. 

(I)  Salimiii  Fi.sliery  Act,  1861,  s.  27. 

(hi)  Salmon  Kisheiy  Ait,  1861,  ss.  29,  30. 

(h)  Salinoii  l-'isluiT-  Act,  1861,  s.  28. 

(o)  Suliiioii  Kisliciy  Act,  1S6S,  s.  .32. 

(p)  Salmon  Kisliciy  Act,  ISrS,  s.  49. 
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licenses  are  pajiible,  fishing  weirs  aiul  f'lsliiiig  mill-dams  may  not  be 
used  unless  a  license  has  been  obtained  for  them  (q). 

A  fishin<f  mill-dam  must  not  now  be  used  to  catch  salmon  unless 
it  has  attaclicd  to  it  a  fisli-pass  approved  b}'  the  Hoard  of  'I'rade. 
For  the  improvement  of  the  fishery  the  fish-pass  may  be  altered  or 
remade  at  the  expense  of  a  board  of  conservators,  or  it  may  be 
compulsorily  acquired  b}'  that  board  (;■).  A  dam  which  is  built 
solely  for  milling  purposes,  and  without  any  contrivance  for  catching 
fish,  is  not  a  fishing  mill-dam,  though  it  may  render  their  capture 
nacre  easy,  and  it  must  not  be  used  for  that  purpose  (s).  The  owners 
of  a  dam  in  existence  in  1861,  and  wliich  is  solely  used  for  the  pur- 
pose of  holding  up  water,  are  not  bound  by  the  Salmon  Fishery  Acts 
to  make  a  fish-pass  thereto  ;  but  the  proprietor  of  tlie  fishery  or  a 
hoard  of  conservators  may,  with  the  consent  of  the  lioard  of  Trade, 
attach  a  tish-pass,  provided  it  does  no  injury  to  tlie  milling  power, 
or  to  the  supply  of  water  to  or  of  any  navigable  river,  canal,  or 
inland  navigation.  They  must  do  it  at  their  own  expense,  and  must 
make  compensation  for  any  injury  done  to  the  dam  (t).  When  a  fish- 
pass  has  been  attached,  no  one  may  do  any  act  for  the  purpose  of 
l^reventing  the  passage  of  salmon  through  the  pass  or  for  taking  any 
salmon  in  its  passage.  In  waters  where  salmon  are  found  no  one 
may  construct  a  new  dam  or  raise  or  alter  one  so  as  to  create 
increased  obstruction  to  fish  without  attaching  and  maintaining  in 
an  efficient  state  a  fish-pass,  unless  the  fish-pass  would  injuriously 
affect  a  navigable  river,  canal,  or  inland  navigation  (.r).  A  weir,  not 
being  a  fishing  weir  or  dam,  which  from  any  cause  has  been  destroyed 
or  taken  down  to  the  extent  of  one-lialf  its  length,  must  if  rebuilt, 
have  a  fish-pass  attached  to  it  (jj).  Fish-passes  may  not  be  altered 
or  obstructed  so  as  to  make  them  less  efficient,  and  no  one  shall  do 
anytliing  which  may  scare,  hinder  or  prevent  fish  from  passing 
through  a  fish-pass  (,-). 

Dams  which  are  fitted  with  sluices  for  drawing  oft"  water,  whicli 
would  otherwise  How  over  them,  nnist  have  the  sluices  shut  on 
Sundays,  and  at  all  times  wlien  the  water  is  not  required  for  milling 
purposes,  so  as  to  cause  the  water  to  flow  through  the  tish-pass,  if 
there  is  one,  or  over  the  dam.     This  provision  does  not  apply  in 


(j)  Salmon  Fishfiy  Act,  1865,  ss.  33.  36  ;  Ibid.,  1873,  s.  22. 

(r)  Salmon  Fishery  Act,  ISe.''),  s.  32  ;  Ihld.,  1873,  s.  49. 

(i)  aai-nclt  V.  UnrUiuusi;  (1868)  L.  K.  3  t).  li.  30. 

(/)  Salmon  Fislit-iy  Act,  1S61,  s.  23. 

{x)  Ibid.,  s.  25. 

{!/)  Salmon  Fishery  Act,  1S73,  s.  46. 

(=)  Salmon  Fishery  Act,  1S73,  s.  48. 
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flood-time,  or  wlun  it  is  necessarj'  for  the  purposes  of  navigation  or 
for  repairs  ((()• 

Eod  and  line  fishing  is  the  onlj'  mode  of  catching  fisli  that  is 
permitted  within  fifty  yards  above  or  one  liundred  yards  below  any 
weir  (not  being  a  fishing  weir)  (aa)  or  dam  which  hinders  or  retards  the 
passage  of  salmon,  or  in  any  waters  under  or  appurtenant  to  any 
mill,  or  in  the  head  race  or  tail  race  of  any  mill,  or  in  any  waste 
race  or  pool  connected  with  a  mill  race,  or  in  any  artificial  channel 
connected  witli  the  weir ;  and  a  rod  and  lino  must  not  be  used  so  as 
to  wilfully  scare  or  hinder  salmon  from  passing  through  any  fish- 
pass,  or  over  any  part  of  such  weir  usually  available  to  salmon. 
Tliese  provisions  do  not  apply  to  any  legal  fishing  mill-dam  not 
having  a  crib,  box  or  cruive,  or  to  any  fishing  box,  coop,  apparatus, 
or  net  or  mode  of  fishing  in  connection  with  and  forming  part  of 
such  weir,  for  the  purpose  of  fishing  ;  or  if  an  approved  fish-pass 
is  attached  to  the  weir,  ilam,  or  artificial  obstruction,  unless 
compensation  has  been  made  by  the  conservators  of  the  district 
to  the  person  entitled  to  fish  in  such  waters  (h).  liy  the  Salmon 
Fishery  Act,  18G1,  s.  12,  sub-s.  2,  no  one  may  fish  except  with 
rod  and  line  for  salmon  in  the  head  race  or  tail  race  of  auy  mill,  or 
within  fifty  yards  below  any  dam,  unless  such  mill  or  dam  has 
attached  to  it  an  approved  fish-pass  which  has  constantly  running 
through  it  sufiicient  water  to  allow  salmon  to  pass  up  and  down. 

Fishing  weirs  and  fishing  mill-dams  must  be  so  constructed  that 
the  boxes  and  cribs  have  the  upper  surface  of  tlie  sill  level  with  the 
bed  of  the  river,  and  tlie  bars  lU'  inscales  of  the  heck  or  upstream 
side  not  nearer  than  two  inches  from  each  other,  placed  perpen- 
dicularly and  capable  of  being  removed;  the  spur  or  tail  wall, 
leader,  or  outrigger  must  not  extend  more  than  twenty  feet  from 
the  boxes  and  cribs  (c) . 

Fixed  engines  nniy  not  be  used  for  catching  salmon  or  for  the 
purpose  of  facilitating  the  catching  of  salmon  or  for  detaining  or 
obstructing  their  free  jnissage,  unless  they  were  lawfully  in  use 
at  the  time  of  the  passing  of  the  Salmon  Fishery  Act,  ISCJl,  or 
within  four  years  of  that  day  (</).  Any  person  may  take  and 
destroy   illegal   fixed  engines,   and   they  are  deemed   to   be  in  the 


(a)  Kaliiioii  Fisliery  Act,  1S61,  s.  26  ;  .Salmon  Fishery  Act,  1873,  s.  53. 

(aa)  It  would  seem  that  lisliiiii^  weirs  are  not  iin-lmUHl  in  the  term  "  weir"  as  used  in 
.s.  17  of  the  Salmon  Fishery  Aet,  1873.     See  note  (v),  auli:,  p.  213. 

(4)  Salmon  Fisliery  Aet,  1873,  s.  17. 

(c)  Salmon  Fishery  Act,  ISBl,  ss.  29,  30 

[li)  Salmon  Fisliery  Act,  IStil,  s.  11  ;  Salmon  Fishery  Aet,  1873,  s.  18;  Salmou 
Fisliery  .\ct,  1865,  s.  39.  Fixed  engines  used  hy  nunilicrs  of  the  puMie  in  tidal  waters 
(or  salmon  are  not  lawful,  Hit-ins  v.  A'li-'',  (1S.65)  12  L.  T.  304. 
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ownership  of  the  person  in  wliose  possession  they  are  foiniil  (r). 
The  Commissioners  appointed  in  18G5  inquired  into  the  legiilit_y  of 
nil  fixed  engines  for  sahnon,  and  granted  certificates  to  tliose  wliich 
were  proved  to  be  legal  (./).  P'ixed  engines  may  be  acquiied  by 
boards  of  conservators  under  the  same  conditions  as  fishing 
weirs,  &c.  (r/).  In  districts  where  licenses  are  required  a  fixed 
engine  may  not  be  used  unless  a  license  has  been  taken  out  (/(). 

Geatings. — A  grating  is  defined  to  be  any  device  approved  by 
the  Board  of  Trade  for  preventing  the  passage  of  fish  through  any 
channel  (().  The  Salmon  Fisliery  Act,  1861,  s.  13,  made  it  com- 
pulsory that  gratings  should  be  placed  and  maintained  across  any 
artificial  channel  used  for  the  supply  of  towns,  or  navigable  canals 
whereby  salmon,  or  the  young  of  sahnon,  might  be  led  out  of  the 
main  stream.  A  board  of  conservators  at  their  own  expense  may 
order  that  at  certain  times  of  the  year  gratings  shall  be  placed  in 
any  watercourse,  mill  race,  cut,  leaf,  or  other  channel  for  conveying 
water  for  any  jiurpose  from  any  salmon  river,  i)rovided  that  it  does 
not  obstruct  navigation  or  interfere  with  the  effective  working  of 
any  mill  (A).  If  there  is  any  diminution  of  the  ilow  caused  by  a 
grating  the  Board  of  Trade  may  cause  the  channel  in  which  the 
grating  is  placed  to  be  widened,  or  shall  take  some  other  means  to 
obviate  the  loss  of  water  power  (/).  The  owner  or  occupier  of  the 
lands  adjoining  an}'  grating  must  take  steps  to  preserve  the  grating 
from  injury  or  to  prevent  its  removal  (in).  If  injury  is  caused  by 
the  erection  of  a  grating,  the  owner  of  the  property  affected  may  be 
compensated  («)• 

(f)   WUlianu  V.  Blachcall,  (1863)  2  H.  &  C.  33 ;   Vance  v.  FrusI,  (1894)  58  J.  P.  398. 

(/)  Salmon  Fisliery  Act,  1865,  ss.  40,  41. 

(f/)  Salmon  Fisliery  Act,  1873,  s.  49. 

(/()  Salmon  Fishery  Act,  1865,  ss.  33,  36  ;  Salmon  Fishery  Act,  1873,  s.  22. 

((■)  Salmon  Fishery  Act,  1873,  s.  4. 

(i-)  Salmon  Fishery  Act,  1873,  ss.  39  (10),  58 

(/)  Salmon  Fishery  Act,  1873,  s.  59. 

(m)  Salmon  Fishery  Act,  1873,  s.  61. 

(«.)  Salmon  Fishery  Act,  1873,  s.  51. 


CHAPTER   XI. 
Close  Seasons. 

Salmon. — Tlie  ydiiiif:!  of  suliiion  (a)  and  nnclean  iiiul  unseasonable 
salmon  are  at  all  times  of  the  year  protected.  No  one  may  wilfully 
take  or  destroy  them,  or  disturb  any  spawning  bed  on  whioh  the 
spawn  of  salmon  may  be.  Salmon  when  spawning,  or  when  on  or 
near  their  spawning  beds,  may  not  be  disturbed  or  <iiught  except 
by  persons  lawfully  entitled  to  take  salmon  or  the  young  of  salmon 
for  artificial  propagation  or  other  scientific  )Hirposes  (/<}.  When  the 
spawning  beds  in  streams  are  from  their  nature  liable  to  be  destroyed, 
a  board  of  conservators  may  take  steps,  with  the  consent  of  the 
Eoard  of  Trade,  to  prevent  salmon  entering  such  streams  (c).  The 
annual  close  season  for  salmon  is  fixed  by  the  Salmon  Fishery  Act, 
1861,  s.  17,  to  be  from  1st  September  to  1st  February  inclusive, 
except  that  a  rod  and  line  may  be  used  from  1st  September  to 
1st  November.  In  districts  under  the  control  of  a  board  of  con- 
servators this  season  may  be  varied,  but  it  must  not  be  less  than  one 
hundred  and  fifty- four  days  for  all  modes  of  fishing,  except  rod  and 
line,  and  must  not  commence  later  than  1st  November.  In  such 
districts  the  close  season  for  roil  and  line  fisliing  must  not  commence 
later  than  1st  December,  and  must  not  be  less  than  ninety-two 
days  ((/).  The  close  season  for  jiutts  and  putchers  is  from  1st 
September  to  1st  May,  but  the  regulations  in  the  Salmon  Fisheiy 
Acts,  1861  to  187(),  as  to  weekly  close  time  do  not  apply  to  this  iiio(h' 
of  fishing  (f).  louring  tlic  annual  and  weekly  close  seasons,  notliiiig 
must  be  done  to  deter  salmon  IVoiii  passing  up  rivers  (/).  From  1st 
January  to  24th  June  no  devices  are  to  be  placed  in  non-tidal  waters 
to  catch  or  obstruct  fish  descending  the  stream,  and  at  no  time  of 
the  year  may  any  contrivance  be  placed  on  the  apron  of  a  weir,  except 
wheels  or  leajis  for  taking  lamperns,  between  1st  August  and 
1st  March  {(/).     The  inscales,  hecks,  hatches,  tops  and  rails  of  all 

(o)  Definition,  Snlnioii  Fishery  Act,  1861,  8.  4. 

(i)  Salinon   Fislieiy    Act,   1861,   ss.    15,    16.     As  to  wilfully  takiii-;,  see  Hopton  v. 
ThinmU,  (1863)  9  L.  T.  327. 

(r)  Salmon  Kisliory  Act,  1873,  s.  60. 

(d)  S;ilnion   Fislieiy   Act,    1873,  s.   30.     For  closi;  seasons,   sec   Animal  Reports  of 
Inspectors  of  Salinon  Fislierics. 

(e)  Salmon  fislieiy  Law  Aniemlinent  Act,  1879,  s.  2. 
{/)  Salmon  Fishery  Act,  1873,  s.  16. 

(U)  JOi'l.,  s.  1.5. 


CLOSE    SEASONS.  221 

cruives,  boxes,  or  cribs,  and  all  planks  and  temi)orary  fixtures  used 
for  taking  or  killing  salmon,  and  all  obstruction  to  the  free  passage 
of  fish  in  or  through  the  cruives,  boxes,  or  cribs,  must  be  removed 
during  the  annual  close  season  (/(). 

The  weekly  close  season  for  salmon  for  all  modes  of  fishing, 
exce])t  rod  and  line,  or  putts  and  putchers,  is  from  noon  on  Saturday 
until  six  o'clock  on  Monday  morning  ((')•  In  districts  under  the 
jurisdiction  of  boards  of  conservators  this  time  may  be  varied  ;  but 
it  must  not  commence  earlier  than  six  o'clock  on  Friday  after- 
noon, or  terminate  earlier  than  nudnight  on  Sunday  following, 
nor  continue  later  than  noon  on  the  Monday  following,  and  in  no 
case  is  to  exceed  forty-eight  hours  (A).  During  this  close  time  all 
cribs,  boxes,  or  cruives,  whether  used  for  taking  salmon  or  not,  must 
have  a  clear  opening  of  not  less  than  four  feet  in  width  from  the  bottom 
to  the  top,  and  the  inscales  and  rails  of  all  boxes,  cruives,  or  cribs 
must  be  removed  (l). 

Tkout  and  Char. — The  close  time  for  these  fish  in  salmon  rivers 
and  in  waters  within  the  limits  of  the  Freshwater  Fisheries  Act, 
1878,  is  from  2nd  October  to  1st  February  inclusive  ("()•  This  time 
may  be  varied  by  boards  of  conservators,  but  must  not  commence 
earlier  than  2nd  September  nor  later  than  2nd  November,  and  must 
not  be  less  than  one  hundred  and  t\vent3*-three  days  (»)• 

Freshwater  Fish. — The  close  season  for  freshwater  fish,  other 
than  poUan,  trout,  char,  eels,  and  those  kinds  of  fish  which  migrate  to 
and  from  the  open  sea,  is  from  lath  March  to  loth  June  inclusive  (o). 

Boards  of  conservators  appointed  under  the  Salmon  Fisheries 
Act,  1876,  or  the  Freshwater  Fisheries  Act,  1878,  may,  with  the 
consent  of  the  Board  of  Trade,  exempt  the  whole  or  any  part  of 
their  district  from  the  above  close  season  (p). 

Eels  and  Pollax. — There  is  no  close  season  for  thes«  fish ;  but 
angling  for  eels  is  not  allowed  during  the  close  season  for  freshwater 
fish  (q).  In  salmon  rivei-s  baskets  and  traps  or  devices  [r)  for  catching 
eels  may  not  be  used  between  1st  January  and  2J;th  June  (s). 

(h)  Salmou  Fishery  Act,  1S61,  s.  20.  As  to  hatches,  see  Hudijson  v.  Little,  (1863) 
8  L.  T.  358. 

((■)  Salmon  Fishery  Act,  1861,  s.  21  ;  Salmon  Fishery  Law  AmenJiueut  Act,  1879,  s.  2. 

(k)  Sahnou  Fishery  Act,  1873,  s.  39,  sub-s.  2. 

(0  Ibid.,  1861,  s.  22. 

(m)  Salmon  Fishery  Act,  1865,  s.  61 ;  Freshwater  Fisheries  Act,  1878,  s.  5. 

(a)  Salmou  Fishery  Act,  1S65,  ».  64  ;  Salmon  Fishery  Act,  1876,  s.  4  ;  Freshwater 
Fisheries  Act,  1878,  s.  10. 

(o)  Freshwater  Fisheries  Act,  1878,  s.  11  ;  Freshwater  Fisheries  Act,  1886,  s.  1. 

{p)  Freshwater  Fisheries  Act,  1878,  s.  11,  sub-s.  7.     See  note  (a),  ante,  p.  214. 

(?)  Ibid.,  1886,  s.  1. 

(r)  See  Briggs  v.  Swanwick,  (1883)  10  Q.  P..  D.  510. 

(s)  Salmon  Fishery  Act,  1S73,  s.  15. 
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Licenses. 

In  all  waters?  subject  to  the  control  of"  a  board  of  conservators 
licenses  must  be  granted  to  all  persons  using  a  rod  and  line  for 
salmon,  and  in  respect  of  all  tisliing  weirs,  fishing  dams,  putts, 
putchers,  nets,  or  instruments,  or  devices  whereby  salmon  are 
caught  (<i)-  A  i)erson  can  fish  with  a  rod  and  line  for  fish  other 
tlian  salmon  without  a  license,  but  may  not  use  any  other  device  by 
which  salmon  are  caught,  although  sucli  device  is  only  used  for 
catching  fish  other  than  salmon  (W.  A  license  must  be  granted 
to  any  person  who  demands  one  and  tenders  the  amount  of  the 
duty,  but  a  license  does  not  confer  anj'  right  to  fish  in  any  place  or 
at  any  time,  and  does  not  legalise  the  instrument  licensed  (c),  and  a 
license  for  rod  and  line  is  only  available  for  a  single  rod  and  lint'  (rl)  and 
is  not  triinsf'erable  (c).  They  arc  only  available  in  the  fishery  district, 
and  for  the  fishing  season  of  the  year  for  wliicli  thej'are  granted.  A 
jjerson  who  takes  fish  witlmut  a  license  is  liable  to  a  fine,  but  the 
fisii  must  be  alive  ( /).  Holders  of  licenses  granted  inider  the  Salmon 
Fishery  Act,  18G1,  must  produce  them  to  any  licensee  under  that 
Act,  or  to  any  conservator  or  water  bailift'(//)-  A  licensee  forfeits 
his  license  on  being  convicted  a  second  time  of  an  ofi'ence  against 
the  Salmon  Fishery  Acts,  1861  and  18(55  (/(). 

Any  person  entitled  to  an  exclusive  right  of  fishing  for  salmon 
may  obtain  a  general  license  which  will  enable  him  and  any  person 
authorised  by  him  in  writing  to  fish  for  salmon  in  any  legal  manner 
ill  such  fishery  {(')•     Licenses  gi-anted  for  public  or  common  fisheries 


(a)  Salmon  Fislieiy  Act,  1865,  s.  33. 

(/-)  MarshttU  v.  liichardsmi,  (1889)  60  L.  T.  60.5  ;  Lifiie  v.  Leonard,  Lym  v.  Pennetl, 
(1868)  L.  R.  3  Q.  H.  \:>6.  See  cases  eited  in  notes  to  s.  36,  S.ilnion  Fishery  Act,  1865, 
po''',  Appemlix. 

(c)  Salmon  Fishery  Act,  1865,  s.  34  ;  Salmon  Fishery  Act,  1873,  s.  21. 

(</)   Co/iibndgc  v.  Ilnrrisou,  (1895)  72  L.  T.  592. 

(e)  Salmon  Fishery  Act,  1873,  s.  21  (5). 

(/)  Gaznrd  v.  Cooke,  (1890)  55  J.  P.  102  ;  Salmon  Fishery  Act,  1865,  ss.  35,  36  ; 
Salmon  Fisliciy  Act,  1873,  s.  21. 

((/)  Salmon  Fishery  Act,  1865,  8.  37. 

(A)  Ibid.,  s.  56. 

(i)  Salmon  Fisheiy  Act,  1865,  s.  34  (4). 
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are  only  available  in  sucli  fisheries,  but  licenses  granted  for  rod  and 
line  tisliing  in  a  private  tishery  are  available  in  a  public  or  common 
tislicry  (A).  Licenses  for  tisbinjr  weirs,  iishing  mill-dams,  putts, 
jjutchers,  fixed  nets  and  otlu-r  fixed  engines,  can  only  be  used  by  the 
pei'sons  to  whom  they  are  granted,  but  licenses  for  movable  nets, 
&c.,  may  be  used  by  the  person  to  whom  they  are  granted  or 
his  agents  or  servants,  in  which  case  their  names  must  be  endorsed 
on  the  license,  but  not  more  names  than  twice  the  number  of  persons 
required  to  work  the  nets  may  be  so  endorsed.  'J'lie  niaxinmm 
duty  payable  in  respect  of  licenses  is  set  out  in  the  third  schedule  of 
the  Salmon  Fishery  Act,  1873.  A  board  of  conservators  may  vary 
the  license  duties  witli  the  consent  of  the  Board  of  Trade  (/). 

A  conservancy  board  nnij-  also,  with  the  consent  of  the  Board  of 
Trade,  levy  additional  duties,  not  exceeding  25  per  cent.,  to  pay  for 
improvements  to  be  made  to  facilitate  the  passage  of  salmon  (in). 

The  scale  of  licenses  is  proved  bj'  a  copy  certified  in  jHirsuance 
of  the  Documentary'  Evidence  Act,  1868  («)• 

By  the  Fresliwater  Fisheries  Act,  1873,  s.  7,  power  was  given 
to  boards  of  conservators  to  grant  licenses  for  the  day,  week  or 
season  to  persons  fishing  for  trout  or  char,  and  for  that  purpose  the 
provisions  of  sects.  33,  34,  35,  36,  37  of  the  Salmon  Fisliery 
Act,  1865,  and  sects.  21,  22,  24,  25  of  the  Salmon  Fishery  Act, 
1873,  are  to  apply  as  though  the  words  "trout"  and  '"char" 
were  inserted  thi-oughout  after  the  word  "  salmon." 

A  license  to  fish  for  salmon  is  available  for  trout  and  char, 
and  the  trout  and  char  licenses  are  not  to  cost  more  than  one-third 
the  amount  chargeable  for  salmon  under  the  provisions  of  the  21st 
section  of  the  Salmon  Fishery  Act,  1873  (o).  Freshwater  fishery 
boards  of  conservators  appear  to  have  power  to  grant  licenses 
because  they  have  similar  j^owers  to  those  conferred  on  boards  of 
conservators  by  sect.  27  of  the  Salmon  Fishery  Act,  1865  (^). 

(*•)  Salm.m  Fisliery  Act,  1S73,  s.  21. 

(I)  Snlniou  Fishery  Act,  1873,  ss.  25,  39  (6). 

(m)  Ibid.,  s.  nl. 

{n)  Ibid.,  s.  64. 
^  (o)  Freshwater  Fisheries  Act,  1S78,  s.  7. 

'  (i))  Ibid.,  1884,  3.  2. 
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Sale  and  Exportation  of  Fish. 

I.  Sale. — No  license  is  required  for  selling  fish  under  the 
Pedlars  Act,  1871,  oi-  tlie  Hawkers  Act,  1888  («),  and  it  is  not 
necessary  to  take  out  a  license  as  an  auctioneer  to  sell  fish  by 
auction  upon  the  sea-shore  where  tlie  same  shall  have  been  first 
landed  (/^). 

Young  salmon  and  unclean  or  unseasonable  salmon,  trout  and 
cliiir  may  not  be  bought,  sold,  exposed  for  sale,  or  even  held  in 
possession  (r),  uidess  they  have  been  obtained  for  the  purjjose  of 
artificial  propagation  or  other  scientific  purposes  ('/). 

No  one  may  buy,  sell,  or  expose  for  sale,  or  have  in  his  possession 
for  sale  any  salmon  between  the  3rd  day  of  September  and  tlie 
1st  day  of  February,  unless  the  salmon  were  cured,  salted,  pickled 
or  dried  beyond  the  limits  of  the  United  Kingdom  ;  or,  if  in  the 
United  Kingdom,  they  were  cured  between  1st  day  of  February  and 
the  3rd  day  of  November ;  or  unless  tliey  are  clean  fresh  salmon 
caught  in  the  United  Kingdom  in  districts  where  their  capture  was 
at  tlie  time  lawful ;  or  unless  they  are  clean  fresh  salmon  caught 
beyond  the  limits  of  the  United  Kingdom.  The  burden  of  proving 
these  exceptions  lies  on  tlie  person  in  whose  possession  the  fish  are 
found.  Salmon  caught  by  rod  and  line  after  1st  Septembt'r  in 
the  United  Kingdom  may  not  be  sold  or  exposed  for  sale  (c), 
although  their  capture  may  be  lawful. 

Trout  and  char  may  not  be  sold,  bought,  exposed  for  sale,  or  held 
in  possession  for  sale  between  the  2nd  day  of  October  and  the 
1st  day  of  February  (/),  and  this  provision  applies  although  the  fish 
were  caught  elsewhere  than  in  England  and  Wales  0/).  It  would 
seem  that  trout  and  char  caught  in  a  district  for  which  the  close 
season  does  not  begin  till  November,  may  not  be  bouglit  or  sold  ; 

(o)  84  &  35  Vict.  c.  96,  s.  23  (2) ;  51  &  52  Vict.  c.  33,  s.  3  (c). 
(i)  Customs  ami  Inland  Revenue  Act,  1870,  s.  5. 

(c)  Siiliuon  Fislieiy  Act,  1861,  ss.  14,  15  ;  Biilmou  Fishery  Act,  1873,  s.  18,  sub-s.  8. 

(d)  Salmon  Fishery  Aet,  1861,  s.  15. 
(c)  Salmon  Fishery  Act,  1873,  s.  19. 
(/)  IbUL,  s.  -20. 

(jr)  Per  ilathew,  J.,  in  I'lice  v.  Bradky,  (1885)  16  Q.  13.  D.  148, 
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because  tlie  20th  section  of  tlie  Salmon  Fishorv  Act,  1873,  contains 
no  provisions  similar  to  tliose  in  tiie  l!)th  section  of  tliat  Act 
relatinji  to  salmon.  I'resliwater  fish  (other  than  pollan,  trout, 
char,  and  eels),  which  live  in  fresh  water  and  do  not  migrate  to  tlir 
sea,  may  not  be  bought  or  sold  during  the  close  season  from  the 
15th  day  of  March  to  the  15th  day  of  June,  ulthough  they  may  in 
some  districts  be  lawfully  captured  (//).  This  provision  applies  to 
tish  caught  outside  the  limits  of  England  and  Wales  (()•  I'ish 
nnlit  for  human  food  may  not  be  exposed  for  sale,  and  fish  of  that 
description  may  be  seized  by  any  medical  officer  of  health  or 
sanitary  inspector.  It  is  equally  an  offence  to  have  fish  deposited 
in  any  place  for  sale,  or  place  of  preparation  for  sale,  which  is  unfit 
for  food.  In  London  the  oflence  is  punishable  by  a  fine  of  50/.,  or 
imprisonment  with  or  without  hard  labour  for  six  months.  Else- 
where the  extreme  penalty  is  20/.,  or  iniiu-isonnient  for  three 
months  (/.).  Oysters,  crabs,  and  lobsters,  which  are  prohibited 
from  being  sold  by  the  Fisheries  (Oyster,  Crab  and  Lobster)  Act, 
1877,  may  be  seized  as  if  they  were  diseased  or  unfit  for  the  food 
of  man  (/). 

II.  Exportation. — Unclean  or  unseasonable  salmon,  or  salmon 
caught  duiing  the  close  season,  may  not  be  exported  or  entered  for 
that  purpose  at  the  Custom  House  (»() ;  and  at  no  time  may  salmon 
be  exported  without  being  entered  at  the  Custom  House.  If  salmon 
are  shipped  or  exported,  or  brought  to  any  place  for  exportation, 
between  the  3rd  day  of  September  and  the  SOtli  day  of  April, 
without  being  entered  at  the  Customs,  they  are  forfeited.  During 
that  period  any  officer  of  Customs  may  open  any  box  which  he 
suspects  to  contain  salmon,  and  may  detain  the  salmon  until  proof 
is  given  that  they  may  be  lawfuUj'  exported  ;  and  if  while  in  his 
custody  they  become  unfit  for  food,  he  may  destroy  them  (n). 

Between  the  3rd  day  of  September  and  the  1st  day  of  February 
no  one  may  send  bj'  anj'  carrier  salmon,  trout,  or  char,  unless  the 
package  in  •which  they  are  placed  has  a  descriiotion  on  the  outside 
of  its  contents  (o). 

By  the  Customs  and  Inland  Revenue  Act,  1881,  s.  9,  fresh 
salmon,  caught  by  British  subjects  and  imported  in  British  ships, 
may  be  imported  into  the  United  Kingdom  without  report  of  entry. 

(A)  The   Freshwater  Fisheries  Act,  1878,  s.  11,  sub-s.  ■!.     For  districts  see  annual 
reports  of  Inspectors  of  Salmon  Fisheries. 
(i)  Price  v.  Bradley,  (18S5)  16  Q.  B.  D.  148. 

(k)  Public  Health  (London)  Act,  1891,  s.  47  ;  Public  Health  Act,  1875,  ss.  116,  117. 
(/)  Fisheries  (Oyster,  Crab  and  Lobster)  Act,  1877,  s.  12. 
(m)  Salmon  Acts  Amendment  Act,  1863. 
(d)  Salmon  Fishery  Act,  186.5,  s.  65. 
(o)  Salmon  and  Freshwater  Fisheries  Act,  1S92,  s.  3. 

F.  Q 
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STATUTES. 

[Note. — The  black  figures  in  the  mart/in   indicate  the  2'a(jcs  on  which  thr 
})articiilar  section  is  referred  to.  ] 

9  Hex.  III.     Magna  Charta.     a.d.  122-t. 

C.  16. — Nulla  riparia  decetero  defendatur  nisi  ille  que  fuerunt  in    7—10, 15,  17, 

18   33 
defenso  tempore  Regis  Heurici  avi  nostri  per  eadem  loca  et  eosdeni  ' 

tenninos  siout  esse  consucverunt  tempore  sue. 

No  banks  (rivers)  shall  V)e  defended  from  henceforth  but  such  as 

were  in  defence  in  the  time  of  King  Henrj'  our  grandfather,  by  the 

same    places  and    the    same    bounds   as  they   were   wont   to   be   in 

his  time. 

C.  26. — Omnes  kidelli  decetero  deponantur  penitus  per  Tamisiam    171,  17S,  215. 
et  Medeweyam  et  per  totam  Angliam  nisi  per  costeram  maris. 

All  weirs  from  henceforth  shall  be  utterly  put  down  through 
Thames  and  Med  way,  and  through  all  England,  except  by  the  sea- 
coasts. 


17  Edw.  II.,  Stat.  1,  c.  11. 

Item  habet  warectum  maris  (a)  per  tottnn  regnuni ;  wallenas  et       173,  191. 
sturgiones  captos  in  mari  vel  alibi  infra  regnum,  exceptis  quibusdam 
locis  privilegiatis  per  Regis. 

Also  the  King  shall  have  wreck  of  the  sea  (a)  throughout  the 
realm  ;  whales  and  sturgeons  taken  in  the  sea  or  elsewhere  within 
the  realm,  except  in  certain  places  privileged  by  the  King. 


1  James  I.  c.  23. 

A}i  Act  for   the    better  Preservation   of  Fishing    in    the   Counties  of    94.  97,  178. 
Somerset,  Devon  and  Cornwall,  atid  for  tlie  Relief  of  Balker^.  ^^'^' 

Condors  and  Fishermen,  against  }falicious  Suits. 

[a.d.  1G03.] 

Whereas  the  trade  of  fishing  for  Herrings,  Pilcliards  and  Sean- 
hsh  within  the  counties   of  Somerset,  Devon  and  Cornwall,  is  and  of 

(rt)  The  words  "wreck  of  the  sea"  are  repealed  by  the  Merchant  Shipping  Act, 
lS9t,  sdi.  22. 

Q  2 


228  1  .TAs.  I.  c.  23. 

kite  time  liatli  been  veiy  ^reat  and  jnolitable,  as  well  to  divers  of 
the  Fishermeu  and  iuhabitauts  which  dwell  near  the  sea-coasts  within 
the  said  counties,  as  in  the  cities  of  London  and  Exetci',  and  else- 
where within  the  Realm  of  England  and  the  dominions  tliereof  : 
And  whereas  also  for  the  necessary  use  of  tlie  taking  of  the  said 
Herrings,  Pilchards  and  other  Sean-fish,  divers  persons  witiiin  the 
said  counties  called  lialkers,  Huors,  Condors,  Directors  or  (iiiidors  at 
the  fishing  times  for  the  said  Herrings,  I'iiciiards  and  other  Sean-fish 
within  the  said  counties,  time  out  of  mind  liave  used  to  watch  and 
attend  upon  the  high  hills  and  grounds  near  adjoining  to  the  sea- 
coasts  witiiin  tlie  said  counties,  for  the  discovery  and  giving  notice  to 
the  Fishermen  and  inhabitants  near  adjoining,  when  the  said  Herrings 
Pilchards  and  Sean-fish  cume  towards  or  near  the  sea-coasts  there, 
and  for  the  guiding  and  directing  of  the  Fishermen  in  their  l)oats 
upon  the  sea-coasts  for  the  taking  of  the  said  Herrings,  Pilchards  and 
other  Sean-fish. 

II.  .\nd  whereas  also  now  of  late  divers  persons  having  lands, 
tenements  and  horeditamonts  near  or  adjoining  to  the  sea-coasts 
within  the  said  counties  wlierc  the  fishing  places  for  the  taking  of 
the  said  Herrings,  Pilchards  and  other  Span-fish  are,  have  brought 
their  actions  of  tresi>ass  at  the  common  law,  as  well  in  the  Iligli 
Courts  of  Record  at  Westminster,  as  in  the  inferior  Courts  within  the 
said  counties,  not  only  against  such  Balkcre,  Huors,  Condoi-s,  Directoi-s 
and  Guidors,  but  also  against  such  Fishermen  and  other  persons,  for 
breaking  of  their  close,  as  liave  attended  their  scans  or  nets  for  the 
drawing  and  canning  of  the  said  fish  on  land  or  shore,  and  have 
recovered  against  them  costs  and  damages,  to  their  great  loss  and 
e.xpences;  by  reason  whereof,  such  Watchmen,  13alkers,  Huors,  Condore, 
Directors  and  (Juidors,  and  siich  other  ])ersons  as  heretofore  have 
attended  the  said  scans  and  fisiiing,  have  forborn  to  enter  into  or  go" 
upon  the  lands,  tenements  and  hereditaments,  near  adjoining  to  such 
fishing  places  within  the  said  counties,  for  the  watching  or  discovery 
of  the  said  Herrings,  Pilchards  and  other  Sean-fish,  or  to  balk,  hue, 
cond  or  direct,  or  to  attend  the  scans  or  nets  as  heretofore  they  have 
done,  and  will  likewise  forbear  tiie  same  hereafter,  if  provision  be 
not  had  and  made  that  they  may  lawfully  enter  into  and  upon  such 
lands,  tenements  and  hereditaments,  as  do  lie  near  or  adjoining  ti> 
the  said  sea-coasts  and  jilaccs  of  fishing  as  aforesaid,  for  tlie 
watching,  balking,  directing  and  attending  of  the  seans,  as  is 
aforesaid. 

Balkcrs,  &c.,         HI-  Vor  remedy  whereof,   and  for  the  maintenance  of  the   said 

inay  enter         trade  of  fishing,  which  doth  so  greatly  tend  to  the  profit  of  many  of 

of  others  to       the  inhabitants  within  the  said  counties,  and  others,  Be  it  tliereforc 

take  or  (lis.       cnact'd  liv  our  Sovereign   Lord  tlie  King,  the   Lords  Spiritual  and 
COVIT  hsli.  _  "        .     .        ,  .        .  .       .  ... 


94  97         Temporal,  and  the  Commons,  in  tiiis  present  Parliament  asseni 
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that  it  sliiiU  ami  may  be  lawful  at  all  tiiiio  and  times  hereafter,  tn 
and  for  all  and  every  sueh  Watehmaii,  iJalkers,  Ihiors,  ( 'dudors, 
Directors  and  Gnidors,  and  all  sueh  Fishermen  and  all  other  persons 
as  shall  necessarily  attend  the  said  scans  or  nets,  as  aforesaid,  at  the 
times  of  fishing  for  Herrings,  I'ilchards  and  other  Sean-fish  within  the 
said  counties  where  sucli  fish  shall  hereafter  be  taken,  to  enter  and 
go  into  and  aj)on  any  lands,  tenements  and  hereditaments,  which  do 
lie  or  adjoin  near  luito  any  sueh  fishing  places,  and  sit,  convenient 
and  necessary  to  watch  and  balk  in,  or  to  draw  and  carry  the  said 
fish  on  shore,  and  there  to  watch  for  the  said  fish,  and  to  balk,  hue, 
cond,  direct  and  guide  the  Fishermen  which  shall  be  upon  the  said  sea 
and  sea-coasts  for  the  taking  of  the  said  fish,  and  to  draw  and  carry 
the  said  fish  on  land  or  shore,  any  law,  usage  or  custom  to  the 
contrary  in  anywise  notwithstanding. 

I\'.   And  be  it  further  enacted  by  the  authority  aforesaid,  that  if   Plea  fur 
any  action  of  trespass  or  other  suit  shall    at  any  time   hereafter   j^ '.[ct^ou  oi' 
happen  to  be  attempted  and  brought  against  any  person  or  persons    trespass. 
for  entering  and  going  on  the  land  for  watching  of  the  said  fish,  or 
for  balking,  huing,  conding,  directing  or  guiding  of  the  said  Fisher 
men  in  their  boats  upon  sea  or  sea-coasts  for  taking  of  the  said  fish, 
or  for  the  landing  of  the  said  fish,  as  aforesaid,  by  authority  of  this 
present  Act,  the  defendant  or  defendants  in  any  such  action  or  suit 
shall  and  may  plead  not  guilty  for  any  thing  doing  by  virtue  of  this 
Act  :  And  upon  the  trial  of  that  issue,  the  whole  matter  to  be  given 
on  both  parties  in  evidence,  according  to  the  very  truth  of  the  same  ; 
And  after  such  issue  tried  for  the  defendant  or  defendants,  or  uon-   Cnst.s. 
suit  of  the  plaiutitf  or  jilaintiffs  after  appearance,  the  same  defendant      ■''"'^f;*'' 
or  defendants  to  recover  his  or  their  damages,  by  reason  of  his  or 
their  wrongful  ve.\ation  in  that  behalf,  with  costs  also  in  that  behalf 
sustained  ;  and  that  to  be  assessed  by  the  same  jury  that  shall  try 
the  said  issue  :  or  else  by  writ  to  enquire  of  the  damages,  as  the  case 
shall  require  ;  for  which  costs  and  damages  such  defendant  shall  and 
uiay  by  virtue  of  this  Act  take  and  sue  forth  such  execution  as  the 
defendant  in  a  i-eplevin  may  do. 


11   Ckm.  hi.  ,:.   ;il. 

Ati" Act  tor  tin:  Enc<nir((!i<'iia-nt  nt  tlw   Wliiti:  J/eiiiiii/  Fixhery.      [1771. J 

Whereas  the  carrying  on  and  inijirovement  of  the  British  White 
Herring  Fisheries  are  of  great  importance  to  these  kingdoms,  by 
increasing  the  trade  and  navigation  thereof,  and  being  a  nursery  for 
seamen,  and  otherwise  a  means  of  emi)loying  and  providing  for  great 
numbers  of  industrious  poor,  provided  that  reasonable  encouragement 
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rersons 
I'liiployoil  ill 
tlie  saiil 
Fisheries  to 
liave  the  fiuu 
use  of  all 
ports,  liar- 
liours,  &c. ,  ill 
Britain  and 
the  islands 
thereto 
lieloni,'iiii,'. 

94,  97,  181, 
196. 


Olleiiders  to 
forfeit  100/. 


Savinj^  as  to 
dues  for 
artificial  liar- 
Ijours  or  piers. 

181. 


I'eiialty  to  l)u 
determined  liy 
liill  or  iiifor- 
iiiatioii. 

181. 


be  given   to    such    ]iers<)iis   as   are   williuf:   to   carry   on    the   said 
Fisheries  :  .  .  . 

1—10.     [Repealed  hy   M  A-  .12  Vict.  c.  4.5.] 

11.  And  .  .  .  all  and  every  iiorson  or  jierson.s  omiiloycd  in  the  said 
Fisheiies  (6)  may  fish  in  any  part  of  the  ISritish  seas,  and  shall  have  and 
exercise  the  free  use  of  all  ports,  harbours,  sliores  and  forelands  in  Great 
Britain,  or  the  islamls  bclongiiif,' to  the  Crown  of  (ireat  T.ritain,  liclow 
the  highest  liigh-water  mark,  and  for  the  space  of  100  yards  on  any 
waste  or  uncultivated  land  beyond  such  mark,  within  the  land,  for 
landing  tiieir  nets,  casks,  and  other  materials,  utensils,  and  stores, 
and  for  erecting  tents,  liuts  and  stages,  and  for  the  landing,  pickling, 
curing,  and  reloading  their  fisli,  and  in  drying  their  nets,  without 
jiaying  any  foreland  or  otlier  dues,  or  any  other  sum  or  sums  of 
money,  or  other  consideration  whatsoever,  for  such  liberty  (e-xcejit 
as  hereinafter  is  excepted),  any  law,  statute,  or  custom  to  the 
contrary  notwithstanding  :  .\nd  if  any  person  or  pei^sons  shall  pre- 
sume to  demand  or  receive  any  dues,  svnns  of  money,  or  otlier 
consideration  whatsoever,  for  the  use  of  any  such  ports,  harbours, 
shores,  or  forelands  within  the  limits  aforesaid,  or  shall  obstnict  the 
fishermen,  or  other  persons  emiiloycd  in  the  taking  or  curing  of 
tish,  or  drying  their  nets,  in  the  use  of  the  same,  every  person  so 
offending  shall,  for  every  such  offence,  forfeit  the  sum  of  one  hundred 
pounds,  to  be  recovered  and  levied  in  manner  hereinafter  directed. 

IS.  Provided  always,  that  nothing  in  this  Act  contained  shall 
extend  to  exempt  the  vessels  or  boats  employed  in  the  said  fisheries 
from  the  payment  of  such  harbour  or  pier  dues  as  are,  and  by  the 
law  ought  to  be,  demanded  for  shijis,  vessels,  or  boats,  in  piers  or 
harbours,  which  are  built  or  artificially  made,  but  that  such  harbour 
or  pier  dues  shall  be  paid  in  like  manner  as  the  same  was  liable  to  be 
paid  before  the  passing  of  this  .\ct. 

3.  And  .  .  .  the  ijciially  licrcinbefore  mentioned  sliall  and  may  bo 
prosecuted  and  determined  l>y  liill,  ]iiaiiit,  or  information,  in  any  of  His 
.Majesty's  Courtsof  I'ecord  at  Westminster,  or  in  the  Court  of  Kxehe(|uer 
in  Scotland  respectively  :  wherein  no  essoin,  protection,  juivilege, 
wager  of  law,  or  more  than  one  imparlance,  shall  be  allowed,  and 
one  moietj-  of  such  [lenalty  shall  be  to  the  use  of  his  Majesty,  and 
the  other  moiety  to  such  person  or  persons  as  will  sue  for  and 
prosecute  the  same. 


(i)  Biitish  Wliite  Hcrrjiig  Kisherics,  sec  preamble  of  Act. 
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All  Act  to  carri/  into  efict  a  Conrentlon  fx-tircoi   J/ir  M,tj,sti/  mid  the        95^  i82. 
King  of  the  French  concernin;!  the  Fix/tcrii'.^  in   the  Seas  between 
the  British  Islauih  and  France  (c).  [I'l'iid  August,  1843.] 

[Short  tit/e. — The  Sea  Fisheries  Act,  It*  1:5,  given  by  Short  Titles 
Act,  1892.] 

WiiEHEAS  a  Convention  was  concluded  between  Her  Majesty  and 
the  King  of  the  French  on  the  second  day  of  August  in  the  year  one 
thousand  eiglit  hundred  and  thirty-nine  defining  the  limits  of  the  oyster 
fishery  between  the  island  of  Jersey  and  the  neighbouring  coast  of 
France,  and  also  dctiuing  the  limits  of  the  exclusive  right  of  fishery  on 
all  other  parts  of  the  coasts  of  the  British  Islands  and  France  :  And 
whereas  by  the  eleventh  Article  of  the  said  Convention  it  is  stipulated 
and  agreed,  that  "  with  a  view  to  prevent  the  collisions  which  now  from 
time  to  time  take  place  on  the  seas  lying  between  the  coasts  of  Great 
Britain  and  of  France  between  the  trawlers  and  the  line  and  long  net 
tishers  of  the  two  countries,  the  high  contracting  parties  agree  to 
a])point,  witliin  two  months  after  the  exchange  of  the  ratifications  of 
the  present  Convention,  a  Commission,  consisting  of  an  equal  number 
of  individuals  of  each  nation,  who  shall  prepare  a  set  of  Regulations 
for  the  guidance  of  the  fishermen  of  the  two  countries  in  the  seas 
above-mentioned  ;  the  Regulations  so  drawn  u\)  shall  be  submitted  by 
the  said  Commissioners  to  the  two  Covernnients  respectively  for 
approval  and  confirmation  ;  and  the  high  contracting  parties  engage 
to  propose  to  the  Legislatures  of  their  respective  countries  such 
measures  as  may  be  necessary  for  the  purpose  of  carrying  into  effect 
the  regulations  which  may  be  thus  approved  and  confirmed  " :  And 
whereas,  pursuant  to  the  said  Convention,  Commissioners  duly 
appointed  and  authorized  by  Her  Majesty  and  His  Majesty  the 
King  of  the  French  respectively  have  agreed  upon  certain  articles 
set  forth  in  the  Schedule  annexed  to  this  Act  for  the  guidance  of  the 
fishermen  of  the  two  countries  in  the  seas  lying  between  the  coasts  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  and  those  of  the 
Kingdom  of  France,  which  Articles,  in  fvu'ther  fulfilment  of  the  said 
Convention,  have  been  approved  and  confirmed  on  the  part  of  Her 

(c)  This  Act  is  repealed  by  the  Sea  Fisheries  Act,  1868,  s.  71  ;  but  by  the 
Fisheries  (Oyster,  Cmb  and  Lobster)  Act.  1877,  s.  l,i,  it  is  enacted,  that  notwith- 
standing .inythinj;  contained  in  the  Sea  Fisheries  Act,  18ti8,  this  Act,  so  far  as 
regards  French  fisliernien  and  French  sea  lisliing  boats,  shall  be  in  force  until  the 
day  when  the  Convention  set  out  in  the  first  schedule  to  the  Sea  Fisheries  Act, 
1868,  comes  into  operation  ;  and  by  the  Sea  Fisheries  Act,  1883,  s.  24,  it  is  pro- 
vided that  on  certain  conditions  this  Act  may  be  repealed  by  Order  in  Council 
from  a  date  fixed  by  tlie  order  ;  and  sect.  30  and  sched.  11,  Part  I.  of  that  Act 
repeals  so  much  of  the  schedule  of  this  Act  as  prohibits  any  Fieneh  fishing  boat 
from  approaching  nearer  to  any  part  of  the  coast  of  the  United  Kingdom  than  the 
limit  of  three  miles,  and  so  much  of  the  rest  of  this  Act  as  relates  to  the  portion 
of  the  scliedule  thereby  repealed. 
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Majesty  by  one  of  Her  Majesty's  Principal  Secretaries  of  State,  and 

iMi  the  part  of  His  Majesty  the  King  of  the  French  by  the  Ambassador 

Kxtraordinary  of  His  said  Majesty  to  the  Court  of  London  :  Be  it 

tlicrcfore  enacted  b}-  the  Queen's  most  Kxcollent  Majesty,  by  and 

with  tlic  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 

(  \)mmons,  in  this  present  Parliament  assembled,  and  by  the  authority 

Confinii;iti"ii     of  the  same,  that  the  s:iid  Articles  shall  be  bindini:  on  all  persons,  and 
of  Aiticlis.        ^i^.^jj  jj.^^,^  j.j^^,  f^j.^^,  yC  j.^^^.^  ,^^  j-jjjj^  j^jj  jj-  jIjp^.  ^^.pj.p  i,p,.(,i„  severally 

and  specially  enacted. 

AiiieiKliiunt  II.  And  whereas  by  the  said  Convention  and  Articles  French  fisher- 

of  13  k  li         ,„pjj  ,yyf,  forbidden  to  fish  in  the  seas  between  the  British  Islands  and 
Car.  '■i,  ''■  "iS. 

I  France  within  the  distance  of  three  miles  from  low-water  mark,  as 

(Ictined  in  the  said  Convention  and  Articles,  but  are  not  forbidden  to 
tish  anywhere  beyond  the  said  distance  of  three  miles  :  And  whereas 
by  an  Act  ]>.assed  in  the  reign  of  King  Charles  the  Second,  intituled 
.■\n  Act  for  the  Pegulation  of  the  Pilchard  Fishery  in  the  counties  of 
Devon  and  Cornwall,  the  taking  of  fish  in  the  manner  therein 
mentioned  is  forbidden,  unless  it  be  at  the  distance  of  one  league 
and  a  half  at  least  from  the  shores  of  Devon  and  Cornwall  respec- 
tively ;  be  it  enacted,  that  after  the  passing  of  this  .Vet  the  Siiid  .\ct 
(if  the  reign  of  King  Chai'les  the  Second  shall  be  construed  as  if 
instead  of  tiio  distance  of  one  league  and  a  half  the  distance  specified 
in  the  said  Convention  and  Articles  had  been  therein  inserted  and 
specified  as  the  distance  within  wliich  such  taking  of  fish  as  is  therein 
mentioned  is  forbidden,  that  is  to  say,  the  distance  of  the  geogi-apical 
miles  (of  wliich  sixty  make  a  degree  of  latitude),  which  distance  shall 
be  reckoned  from  low  water  mark,  e.xcept  in  bays,  the  mouths  of 
which  do  not  exceed  ten  such  geographical  miles  in  widtii  ;  and  for 
sncli  bays  shall  be  reckoned  from  a  straight  line  drawn  from  low- 
water  mark  otf  one  headland  to  lnw-water  mark  off  the  other  headland 
(if  such  bays  rcspectiveh'. 

For  ciifdixiiif!  III.  .  .  .  It  shall  be  lawful  for  the  Lords  of  the  Committee  of  Her 
C(jiiv^i(ti(m  Majesty's  Privy  Council  appointed  for  trade  and  foreign  plantations, 
if  and  when  they  shall  think  fit,  to  appoint  so  many  jiersons  a.s  tliey 
shall  think  necessary  to  ensure  the  due  execution  of  the  said  Conven- 
tion and  Articles,  and  it  shall  be  lawful  for  every  person  so  authorized, 
at  all  reasonable  times,  upon  producing  his  autliority,  if  recjuired, 
to  board  or  enter  upon  and  examine  every  British  vessel,  and  to 
examine  the  nets,  instruments,  and  implements  of  fishing  thereunto 
belonging  or  used  tlierewitii  ;  and  if  any  of  the  said  nets,  instruments 
or  implements  of  fishing  shall  be  found  in  contravention  of  tiic  said 
Convention  and  Articles  they  shall  be  forfeited  to  Her  Majesty,  and 
the  person  in  whose  possession  the  same  sliall  be  found  shall,  on  con 
viction,  be  liable  to  a  penalty  of  not  less  than  eight  shillings  or  more 
than  three  pounds,  or  to  be  imprisoned,  with  or  without  hard  labour 
for  any  time  not  less  than  two  days  and  not  longer  than  ten  days,  or 
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if  convicted  more  thiiii  oiiceof  havinji-sncli  uiihiwiiil  nets,  instruments, 
<ii-  iniplcments  in  liis  possession,  shall  be  liable  to  a  penalty  not  more 
than  six  pounds,  or  to  be  imprisoned,  with  or  without  hard  labour, 
for  any  time  not  longer  than  twenty  days. 

IV.  ...   It  shall  be  lawful  for  the  Lords  of  tlie  ('(ininiittee  of  Her    Hoard  of 
JMajesty's  I'rivy  Council  apjiointed  for  trade  and  foreign  plantations,    ,m,verLMl  to 
from  time  to  time  as  may  become  necessary,  to  make  and  ordain  such    laaki.' liyi'-laws 

I  1,1  ,      ii  1     11         '  J-      i.    r       ii  for  iiroteclioii 

rules  and  bye-laws  as  to   them  shall  seem  expedient  lor  the  more    ,,f  f,s]||.|ii.s. 

effectual  performance  of  the  said  Convention  and  Articles,  and  from 

time  to  time  to  annul  or  alter  the  same,  and  substitute  others  instead 

thereof;  and  it  shall  be  lawful  for  the  Lords  of  the  said  Committee  to 

impose  any  penalty  not  exceeding  five  pounds  in  all  cases  where  any 

penalty  is  not  fixed  by  this  Act  or  by  the  said  Articles  for  any  breach 

of  the  said  rules  and  bye-laws,  and  to  direct  that  all  nets,  instruments, 

or  implements  of  fishing  whatsoever  used  contrary  to  any  of  sucli 

rules  and  bj-e-laws  shall  be  forfeited,  destroyed,  or  removed,  as  the 

case  may  require  :  Pnn-ided  always,  that  all  such  rules  and  bye-laws 

shall  be  approved  by  Her  Majesty,  with  the  advice  of  Her  Privy 

Council,  and  all  the  said  rules  and  bye-laws,  when  so  approved  and 

confirmed,  and  until  annulled  or  altered  by  the   like   authority,  shall 

be  binding  on  all  persons  as  if  the  same  had  been  herein  enacted. 

V.  .  .  .  The  .said  rules  and  bye-laws,  when  approved  as  aforesaid,    Publiiatiou  of 
shall  be  printed,  and  a  copy  of  the  same  shall  be  deposited  with  the    '^'''  ''"**' 
clerk  of  the  peace  for  each  county  adjoining  the  seas  in  which  such 

rules  and  bye  laws  are  proposed  to  be  enforced,  and  in  the  islands  of 
Guernsey,  Jersey,  Sark,  Alderney,  and  Man,  and  with  all  the  collec- 
tors of  the  Customs  and  coast-guard  officers  at  the  different  stations, 
and  in  such  and  so  many  places  as  to  the  liords  of  tiie  said  Committee 
shall  seem  fit  ;  and  printed  copies  of  the  said  rules  and  bye-laws 
shall  be  provided  by  the  Lords  of  the  said  Conunittee,  and  sold  at  a 
j)rice  not  exceeding  one  shilling  for  each  copy  ;  and  notice,  Ijoth  of 
the  publication  of  the  same,  and  the  place  or  places  where  the  same 
may  be  bought,  shall  be  given  for  three  calendar  months  subsequent 
to  the  publication  thereof  in  such  of  the  metropolitan  and  jirovincial 
newspapers  as  the  Lords  of  the  said  Committee  shall  appoint  ;  and  for 
the  purpose  of  convicting  any  ]iei-son  offending  against  the  said  rules 
and  bye  laws,  a  printed  copy  of  such  rules  and  bye-laws  obtained 
from  the  office  of  any  clerk  of  the  peace  with  whom  the  same  mav 
be  lodged,  and  certified  by  him  to  be  a  true  cojiy  thereof,  sh;ill  be 
taken  as  evidence  of  such  rules  and  bye-laws,  and  the  due  publication 
thereof. 

VL    [lierita/.l      It  shall  be  lawful  for  the  Lords  of  the  said  Com-  Articles  may 

mittee,  by  a  rule  or  rules  to  be  made  by  them  from  time  to  time,  and  |je  susiiemled 

approved  of  by  Her  Majesty  with  the  advice  of  Her  Privy  Council,  to  while  th.n: 

suspend  the  operation  of  the  said  Articles  and  of  this  Act,  or  such  part  '"*  ""  ""'''''' 
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fisheiy  tlieic.  of  them  as  to  them  shall  seem  fit  with  respect  to  the  fisheries  on  the 
c  lo'u  "^  '  coast  of  Ireland,  or  on  any  part  thereof,  so  long  as  such  fisheries  shall 
be  carried  on  exclusively  by  the  subjects  of  Her  Majesty,  and  also, 
with  the  like  approval,  to  make  such  bye- laws  as  to  them  shall  seem  fit 
for  enforcing  the  said  Articles  and  this  Act  on  the  said  coast  of  Ireland 
or  on  any  part  thereof,  as  soon  as  the  same  shall  be  frequented  for 
the  purpose  of  fishery  by  French  fishermen. 

Euk's  and  VH.  .  .  .   All  rides  and  bye-laws  made  by  the  Lords  of  the  said 

lai(i  before  Committee  in  pursuance  of  this  Act  shall  be  laid  before  Parliament 
railiiunent.       within  six  weeks  next  after  the  approval  thereof  by  Her  Majesty,  if 

Parliament  be  then  sitting,  or  if  not,  then  witiiiu  six  weeks  next 

after  the  next  meeting  of  Parliament. 

Repeal  of  pint  VIII.  [Repeal  of  part  of  5  i  G  Vict.  c.  lOG.]  The  several  col- 
c  10«  "^  lectorships  of  Customs  on  the  coast  of  Ireland  shall  be  substituted 
for  the  districts  established  under  the  authority  of  the  said  Act :  and 
that  the  numbers,  marks,  and  lettei-s  by  which  all  British  vessels 
engaged  in  fishing  between  the  coasts  of  the  I'nited  Kingdom  and 
France  shall  be  distinguished  shall  be  in  conformity  with  the  said 
Convention  and  Articles  ;  and  the  registry  of  all  such  vessels  shall 
be  kept  under  the  superintendence  of  the  Commissioners  of  Her 
Majesty's  Customs,  and  in  conformity  with  the  said  Convention  and 
Articles. 

Dllieers  and  IX.  ...  It  shall  be  lawful  for  such  officers  and  petty  officers  belong- 

Maiestv'b  '"o  '•'^  ■^'-''  ^I'lj^sty's  Navy  or  revenue  service,  and  forsucii  officers  and 

cniisers,  and  men  of  the  coast-guard  stations  as  shall  be  theretuito  authorized  by 

officers  and  ^i      /«  -     •  t-   n       -\r   ■     ^   >     ^i     i.  i  i 

meuofrevenue  '-"^  t  onimissioners  oi   Her  Majesty  s  (  ustonis,  and  sucli  persons  as 

and  coast-  shall  he  appointed  as  aforesaid  by  tlie  Lords  of  the  said  Committee, 

euiiiowered'to  subject  to  such  directions  as  the  Lords  of  the  said  Committee  shall 
enforce  the  from  time  to  time  think  fit  to  prescribe,  to  go  on  board  any  I'ritish 
this  Act  vessel  employed  in  fishing,  and  examine  the  certificate  of  registry, 

and  nets,  instruments,  and  implements  of  fishing  belonging  to  or 
used  with  such  vessel,  and  whether  the  regulations  of  this  Act  have 
been  complied  with,  and  wlu'ther  tiie  master  or  otiier  pcrsinis  on 
board  such  vessel  are  carrying  on  the  said  fi.shery  in  the  manner 
hereby  required,  and  to  seize  any  nets,  instruments,  or  imiilements 
of  fishing  which  are  illegal  or  used  contrary  to  the  provisions  of  this 
Act,  or  any  of  the  rules  or  bye-laws  made  by  the  Lords  of  the  said 
Committee  ;  and  it  shall  be  lawful  for  the  officers  and  men  employed 
in  Her  Majest3''s  Navy  or  revenue  service,  and  in  the  coast-guard 
service,  and  stich  other  persons  as  shall  be  apjiointed  for  that 
piu'pose  by  the  Lords  of  the  said  Committee,  to  execute  for  the 
purj)oses  of  this  Act,  on  sea  or  on  land,  the  warrants  of  any  justice 
or  justices  of  the  peace  as  fully  as  any  person  authorized  to  execute 
warrants  of  any  justice  of  the  peace  may  now  execute  the  same  on 
laud  within  their  respective  districts,  and  also  to  do  all  such  other 
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iiots  on  sea  or  liiml,  in  relation  to  tlic  preservation  of  the  peace 
among  ]iersons  engaged  in  fisliing,  and  the  enforcement  of  tlie  pro- 
visions of  tliis  Act,  as  any  constable  may  lawfully  do  within  the 
limits  of  his  jurisdiction. 

X.  .  .  .  i-;vory  person  assaulting,  resisting,  or  wilfully  obstructing   Penalty  lor 

any  other  i)erson,  duly  authorized  under  the  provisions  of  this  Act  to   ol«tractiug 
•'  ,1,-,  .  <.,•      liersous  oil 

enforce  the  execution  of  the  said  Articles,  ni  the  pcrtormance  of  his   ,ij,ty. 

duty,  on  conviction  before  any  magistrate  or  justice  of  the  peace  by 

the  oath  of  any  credible  witness,  or  upon  his  own  confession,  shall  be 

liable  to  a  penalty  not  more  than  five  pounds,  or  may  be  imprisoned, 

with  or  witiiinil  hard  labour,  for  any  time  not  longer  than  twenty-one 

days. 

XI ^11  offences  against  the  said  Articles,  or  against  any  rule    Who  sluill 

or  bye-law  made  in  pursuance  of  this  Act,  committed  by  any  of  Her        '^  cogni- 

,  ,  ^  J        .;  zaTice  oi 

-Majesty's  subjects  may  be  heard  and  determined  upon  the  oath  of  oHences  by 

any   credible   witness    or   witnesses,  or   upon  the   confession   of  the    ""5"'' 

'  saibjects. 

party  accused,  by  any  magistrate  or  justice  of  the  peace  having 
jurisdiction  in  the  county  or  place  in  which  or  in  the  water.s 
adjacent  to  which  the  offence  shall  be  conmiitted  or  to  which  the 
offender  siiall  be  lirought  ;  and  every  such  magistrate  or  justice  of 
the  peace  shall  have  power  to  award  the  penalties  provided  by  the 
said  Articles,  or  by  any  such  rule  or  bye-law  respectively,  for  the 
offence  of  which  the  offender  shall  be  convicted  ;  and  whenever  any 
])ecuniary  penalty  and  forfeiture  shall  be  imposed  on  any  such 
offender,  and  shall  not  be  forthwith  paid,  with  the  reasonable  costs 
and  charges  attending  the  conviction,  the  same  shall  be  levied  by 
distress  and  sale  of  the  goods  of  the  offender  by  warrant  under  the 
hand  and  seal  of  such  magistrate  or  justice  of  the  peace  {J). 

Xll.(e)   .   .   .   All  offences  against  the  said  Articles,  or  against  any    Who  .slmll 

rule  or  bve-law  made  in  pursuance  of  this  Act,  connnitted  by  any     '^^'''  ^■°p"'" 
»  ^  J        J    zance  oi 

subject   of  the  King  of  the  French,  or  any  person  serving  on  board    "irences  by 
anv  French  fishing  boat  or  vessel,  witiiin  the  limits  within  which  tiie    ■  '^'"-' '.*>"'" 

"  '  jccts  Wltlllll 

general  right  of  fishery  is  by  the  said  Articles  exclusively  reserved  to  tlie  ISritisli 
the  subjects  of  Her  Majesty,  may  lie  heard  and  determined  ujion  the 
oath  of  any  credible  witness  or  witnesses,  or  upon  tlie  confession  of 
the  party  accused,  by  any  magistrate  or  justice  of  the  peace  having 
jurisdiction  in  the  county  or  place  in  which  or  in  the  waters 
adjacent  to  which  the  offence  shall  have  been  committed  or  to  which 
the  offender  shall  be  brought ;  and  the  offender,  upon  conviction, 
shall  pay  such  penalty  not  exceeding  ten  pounds  as  the  magistrate 


(il)  Xo  action  can  be  bionglit  for  daniaj,'os  laii.sccl  by  breach  (?f  this  Act  in  the 
Hiyh  Court,  but  ili-sputes  nnust  be  settled  by  the  tribunals  ajiiiointeil  by  the  Act  : 
MurshaU  v.  Mcholh,  (1852)  IS  Q.  li.  8S2. " 

(f)  See  Sea  Fisheries  Act,  1883,  2n(l  Siheilule,  Part  I.,  as  to  repeiil  of  sonic  of 
the  luovisions  of  this  Act. 


230  (')  &  7  VICT.  c.  79. 

ov  justice  of  the  peace  shall  awai'd,  or  instead  of  awarding  a  pecuniary 
jienaltj',  and  also  in  case  of  the  non-payment  of  any  jjecuuiarv 
|)enalt}'  awarded,  it  shall  be  lawful  for  the  magistrate  or  justice  of 
the  peace  to  order  that  the  vessel  to  which  the  offender  belong-s  shall 
he  detained  for  any  jjeriod  not  exceeding  three  calendar  months. 

I'rocL'udings  XIII.  .  .  .  Whenever  any  subject  of  the  King  of  the  Freuch,  or  any 

in  case  of  person  serving  on  board  any  French  fishinn;  boat  or  vessel,  charged 

oneiices  by  .  .  .  '  o 

French  sub-       with  any  transgression    against  the   said   Convention  and   Articles, 

the'BriUsr'      '^'''^^^  '"^  brought  into  any  liritish  port,  pursuant  to  the  sixty-fifth 

lishery  limit-..     -Vrticle,  in  order  that  the  offence  may  be  duly  established,  it  shall  be 

lawful  for  the  person  by  whom  such  supposed  offender  sh;ill  be  so 

brought,  or  for  any  person  acting  under  his  autlioritj',  to  take  such 

supposed  offender  forthwith   before   a  magistrate  or  justice   of  the 

l)eace,   and    all    constables    and    peace    officers   and   otiiers  shall  bo 

required,  if  necessary,  to  give  their  assistance  for  that  purpose  ;  and 

it  shall  be  lawful  for  the  magistrate  or  justice  of  the  peace  liefore 

whom  any  such  su])posed  offender  shall  be  brought  to  inquire  by  all 

lawful  ways  and  means  into  the  case  ;  and  a  copy  of  the  depositions 

minutes    of   proceedings,   and  all  other  documents   concerning  the 

transgression  shall  be  authenticated  mider  the  hand  of  the  collector 

of  Custom.s,  and  shall  be  sent  by  him  to  the  British  consular  agent 

residing  in  the  port  to  which  the  offender's  boat  or  vessel  belongs. 

Cnmpciisatinn  XIV.  .  .  .  in  all  cases  where  the  breach  of  any  of  the  said  Articles, 
'"  ■  or  of  any  such  rules  or  bye-laws,  by  any  of  the  subjects  of  the  King 
of  the  French  within  the  limits  within  which  the  general  right  of 
fishery  is  by  the  said  Articles  exclusively  reserved  to  the  subjects  of 
Her  Majesty,  or  by  any  of  Her  Majesty's  subjects,  whether  or  not 
within  the  said  limits,  shall  have  caused  any  lo.ss  or  damage  to  any 
other  jjarty  or  parties,  it  shall  be  lawful  for  anj'  magistrate  or 
justice  of  the  peace  before  whom  the  offence  shall  be  inquired  into 
to  take  evidence  of  such  loss  or  damage,  and  to  award  comjiensation 
to  the  injured  party,  and  to  enforce  payment  of  such  compensation, 
in  like  manner  as  the  payment  of  any  pecuniary  penalty  for  any 
offence  against  the  said  Articles  mav  be  enforced. 


picked  un  at 
sen. 


Salvage  for  XV.   .   .   .   Whenever  any  fishing  boat,  rigging,  gear,  or  any  other 

boats,  &c.,  appurtenance  of  anv  fishing  boat,  or  anv  net,  buoy,  float,  or  other 
fishing  implement,  shall  have  been  found  or  picked  up  at  sea  and 
brought  into  a  British  i)ort,  and  shall  not  lie  forthwith  delivered  to 
the  collector  of  Customs,  jjursuaut  to  the  .Si.xty-first  Article,  it  shall 
be  lawful  for  any  magistrate  or  justice  of  the  peace,  on  application 
of  the  said  collector,  to  issue  his  warrant  for  delivering  of  the  said 
articles  to  sucIT  collector,  wiio  shall  take  [lossessiou  of  tlie  same,  and 
deliver  the  same  to  the  owner  thereof  or  his  representative,  on 
)iayment  to  him,  for  behoof  of  the  salvors,  of  such  compensation  as 
tlie  said  collector  shall  award  pursuant  to  the  Sixty-second  Article. 
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XVI..   .   .  No  conviction  under  this  Act  shall  be  quashed,  .set  iusidc,    Conviction 
or  adjudged  void  or  insutticient  for  want  of  form  only,  or  liable  to  be    ,,„aslicil  lor 
removed,   by  certiorari   or  otherwise,   into   Her  Majesty's   Court  of  want  of  Ibvm. 
Queen's  Bench,  or  any  other  of  Her  Majesty's  Courts  of  Record,  but 
every  such  conviction  shall  be  final  to  all  intents  and  purposes  unless 
the  same   shall   be   reversed  on   appeal    as    herein-after   provided  ; 
Provided  always,   that  no  person   shall  be  convicted  of  any  offence 
conmiitted  against  the  provisions  of  this  Act  unless  the  prosecution 
for  the  same  shall  be  commenced  within  three  calendar  mouths  from 
the  time  of  the  commission  of  such  offence. 

XVII.  (/■)  In  any  case  of  a  summary  conviction  before  any  AppMl. 
magistrate  or  justice  of  the  peace,  any  person  who  shall  think 
himself  aggrieved  by  the  conviction  may  appeal  to  the  Court  of 
general  or  cpiarter  sessions  of  the  peace  ;  and  it  shall  be  lawful 
for  the  magistrate  or  justice  of  the  peace  by  whom  such  con- 
viction shall  have  been  made  to  bind  over  the  witnesses  who  shall 
have  been  examined  in  sufficient  recognizances  to  attend  and  be 
examined  at  the  hearing  of  such  appeal,  and  that  every  such  witness, 
(in  producing  a  certificate  of  his  being  so  bound,  under  the  hand  of 
the  said  magistrate  or  justice  of  the  peace,  shall  be  allowed  compen- 
sation for  his  time,  trouble,  and  expenses  in  attending  the  appeal, 
which  compensation  shall  be  paid,  in  the  first  instance,  by  the 
treasurer  of  the  county  or  borough,  in  like  manner  as  in  cases  of 
misdemeanour,  under  the  provisions  of  an  Act  passed  in  the  seventh 
year  of  the  reign  of  King  George  the  Fourth,  intituled  Au  Act  for  7  CI.  4,  c.  6J. 
improving  the  Administration  of  Criminal  .Justice  in  Eugland  ;  and 
in  case  the  appeal  shall  be  dismissed,  and  the  conviction  affirmed, 
the  reasonable  expenses  of  all  such  witnesses  attending  as  aforesaid, 
to  be  ascertained  by  the  Court,  shall  be  repaid  to  the  treasury  of  the 
county  or  borough  by  the  appellant. 

XMII.   ...   In   this    Act  the    words    "British    vessel"  shall  be    Meanins  of 

"  British 
construed   t(j   mean   every  British  or  Irish  fishing  vessel  or  fishnig    vessel,"  &c. 

boat,  and  also    every  fishing   vessel  or  fishing  boat  belonging   to 

any  of  the  islands  of  Guernsey,  Jersey,  Sark,  Alderney,  or  Man,  or 

any   island   thereunto   belonging,    and   the   words    "  British   port " 

shall  be  construed  to  mean  any  port  of  (Jreat  Britain  or  Ireland, 

or  of  any  of  the  said  islands. 

XIX.  [Repealed  by  Stat.  Law  Rer.,  1891.] 

(/)  Printed  as  amended  by  Stat.  Law  Rev,,  ISiH. 
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Schedule  to  -n-nKii  the  foregoing  Act  eefees. 

[The  whole  of  this  schedule  is  repealed  except  as  to  French  vessels.     The  part 
relating  to  British  vessels  has  not  been  printed  ;  see  note  (c),  anlc,  p.  231.] 

Regulations  for  the  guidance  of  the  Fishermen  of  France,  in  the  seas  lying 
between  the  coasts  of  the  two  countries  ;  prejiarcd  in  pursuance  of  the 
provisions  of  the  Eleventh  Article  of  the  Convention  concluded  at  Paris 
on  the  2nd  (f  August,  1839,  hdivein  Her  Mujesig  and  the  King  of 
the  French. 
Article  I. — French  subjects  fishing  in  the  seas  lying  between  the  coasts 
of  the  United  Kingdom  of  Great  liritain  and  Irel.ind  and  those  of 
the  Kingdom  of  Prance  shall  conform  to  the  following  regulations. 
Article  II. — The  limits  within  which  the  general  right  of  fi.shery  is 
exclusively  reserved  to  the  subjects  of  the  two  kingdoms  respectively 
are  fixed  (with  the  exception  of  those  in  Grau\ilk'  liay)  at  three  miles 
distance  fi-om  low-water  mark. 

"With  respect  to  bays,  the  mouths  of  which  do  not  exceed  ten  miles 
in  width,  the  three  mile  distance  is  moasuied  from  a  straight  line 
drawn  from  headland  to  headland. 
Article  III. — The  miles   mentioned   in   the  present  regulations  are 

geographical  miles,  of  which  sixty  make  a  degree  of  latitude. 
Article  IY.— The  fishery  limits  of  Granville  Bay,  established  upon 
special  principles,  are  defined  in  the  first  Article  of  the  (_'c>n\ention  of 
the  second  of  August,  one  thousand  eight  hundred  and  tliirty-nine, 
as  follow  : 

The  lines  drawn  between  the  points  as  designated  by  the  letters  A., 
B.,  C,  D.,  E.,  F.,  G.,  II.,  I.,  K.  on  the  chart  annexed  to  the  Con- 
vention are  acknowledged  as  defining  the  limits  between  which  and 
the  French  shore  the  oyster  fishery  shall  be  reserved  exclusively  to 
French  subjects  ;  and  these  lines  are  as  follow ;  that  is  to  say  : — 
The   first  line  runs  from  the  point  A.,thi-ee  miles  from  low- 
water  mark  (Point  Meinga   bearing  south),  to  the  point  B.,  of 
which  the  land-marks  are  Agon  Tower  on  with  the  clump  of  trees 
upon  Mount  lluchon,  and  the  sunmiit  of  Gros  Mont  in  a  line  with 
tho  signal  post  on  Grand  Isle. 

The  second  fine  runs  from  the  said  point  B.,  towards  Agon  Tower 
and  the  clump  of  trees  upon  Mount  Huchon  in  the  direction  north, 
sixty-four  degrees  east,  until  at  the  point  C.  it  brings  the  windmill 
of  Lingreville  to  bear  due  east. 

Tlic  third  line  runs  from  point  C.  due  east  towards  Lingreville 
Windmill  until  the  Grande  Iluguenant  is  brought  to  bear  on  the 
Etat  Bock  at  point  D. 

The  fourth  line  runs  from  point  D.  northward,  and  keeping  the 
the  Grand  Iluguenant  in  one  with  the  Etat  Eock,  luitil  it  intersects 
atE.  a  line  whose  land-nuu-ks  are  Agon  Tower  on  with  Constances 
Cathedral. 

The  fifth  line  runs  eastward  from  point  E.  to  point  V.  wlieri- 
the  Steeple  of  Pirou  is  brought  to  bear  in  a  line  with  the 
Senequet  Rock. 

The  sixth  line  runs  from  point  P.,  due  north,  to  point  G., 
where  the  steeple  of  Blainville  is  brought  in  a  line  with  tho 
Senequet  Eock. 
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The  seventh  lino  runs  from  point  G.  (in  the  direction  of  Pirou 
stpoplo)  to  point  11.,  where  the  lighthouse  on  Capo  Carteret  bears 
north,  twenty-four  dogi-ees  west. 

The  t'ifjhth  line  runs  from  jxiiiit  TI.  to  point  I.  nearly  .ibreast  of 
Port  Tiail :  jioint  I.  having  for  land-marks  the  Fort  of  Port  Bail 
in  a  line  with  the  steeple  of  Port  ISail. 

And  finally,  the  ninth  line  runs  from  ])oint  I .  to  the  Throe  Grunes 
at  point  K.,  where  Cape  Carteret  bears  east,  ten  degrees  north,  in 
a  line  with  Barneville  Church. 

All  the  bearings  specified  in  the  present  Article  are  to  be  taken 
according  to  the  true  meridian,  and  not  according  to  the  magnetic 
meridian. 
Article  YI. — French  fishing  boats  shall  be  numbered. 

There  shall  be  a  series  of  numbers  for  the  fishing  boats  belonging 
to  each  district  of  maritime  registry  in  France  ;  and  to  these  numbers 
shall  be  prefixed  the  initial  letters  of  the  names  of  the  respective 
districts. 
AuTKT.K  YII. — Whereas  there  are  in  the  United  Kingdom  several 
colloctorships  of  Customs,  and  in  France  several  districts  of  maritime 
registry,  the  names  of  which  begin  with  the  same  letter,  in  which 
case  the  initial  letter  alone  would  not  suffice ;  the  distinguishing 
letter  or  letters  for  the  boats  of  each  collectorship  or  district  shall  be 
designated  by  the  Board  of  Customs  in  the  United  Kingdom,  and  by 
the  Ministry  of  !Maiine  in  France. 
AiiTicLE  VIII. — The  letters  and  nmnbers  .shall  be  placed  on  each  bow 
of  the  boat,  three  or  four  inches  (eight  or  ten  centimetres  French) 
below  the  gunnel,  and  they  shall  be  painted  in  white  oil  colour  on  a 
black  groimd. 

For  boats  of  fifteen  tons  burthen  ai\d  ujiwards,  the  dimensions  of 
these  letters  and  numbers  .shall  be  eighteen  inches  (forty-five 
centimetres  French)  in  height,  and  two  and  a  half  inches  (six 
centimetres  French)  in  breadth. 

For  boats  of  less  than  fifteen  tons  burthen,  the  dimensions  shall 
be  ten  inches  (twenty-five  centimetres  French)  in  height,  and  one 
and  three-quarter  inch  (four  centimetres  French)  in  breadth. 

The  same  letters  and  numbers  shall  also  bo  painted  on  each  side 
of  the  main  sail  of  the  boat  in  black  oil  colour  on  white  sails,  and 
in  white  oil  colour  on  tanned  or  black  sails. 

These  letters  and  numbers  on  the  sails  shall  be  one  third  larger 
in  every  way  than  those  placed  ou  the  bows  of  the  boat. 
Article  X. — ^All  the  buoys,    barrels,  and  principal  floats  of    each  194. 

net,  and  all  other  implements  of  fi.shery,  shall  be  marked  with  the 
same  letters  and  luimbers  as  those  of  the  boats  to  which  they  belong. 
These   letters  and   luimbers  shall   be   large  enough  to  be  easily 
distinguished.     The  owners  of  nets  or  other  fishing  implements  may 
further  distinguish  them  by  any  private  marks  they  judge  proper. 
Article  XI. — The  letters  and  numbers  of  French  fishing  boats  shall 
be  inserted  on  the  muster  rolls  of  those  boats,  after  being  entered  in 
the  registry  book  kept  at  the  Maiitime  Eegistry  Office. 
Article  XII. — The  muster  rolls  of  Fi-ench  fishitig  boats  shall  contain 
the  (lescrijition  and  tonnage  of  each  boat,  as  well  as  the  names  of  its 
owner  and  of  its  master. 
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Article  XITI. — Tho  fishfriiipu  shall,  wlion  required,  exhibit  their 
muster  rcills  to  the  coiinnandors  of  tho  fishing  cruisers,  anil  to  all 
other  persons  of  either  counfi'v,  apjiointed  to  superintend  tho 
fisheries. 

Article  XIV. — The  name  of  each  fishing  lioat,  and  that  of  tho  port  to 
which  she  belongs,  shall  be  painted  in  white  oil  colour  on  a  black 
ground  on  the  stern  of  the  said  lioat,  in  letters  which  shall  beat  least 
three  inches  (eight  centimetres  French)  in  height,  and  half  an  inch 
(twelve  millimetres  French)  in  breadth. 

Article  XV. — It  is  forbidden  to  efface,  cover,  or  conceal,  in  any 
manner  whatsoever,  the  letters,  numbers,  and  names  placed  on  the 
boats  and  on  their  sails. 

196.  .ARTICLE  XVI. — Trawl  fishing  may  be  carried  on  during  all  seasons  in 

the  seas  lying  between  the  fishery  limits  which  have  been  fixed  for 
the  two  countries. 

197.  Article  XVII. — Trawls  shall  be  made  with  nets,  tho  meshes  of  which 

shall  bo  at  least  one  inch  and  three-quarters  (forty-five  millimetres 
French)  square,  from  knot  to  knot,  along  tho  line. 

197.  Article  XVIII. — The  length  of  the  wooden  yard  or  beam  to  which 

tho  upper  part  of  the  mouth  of  each  trawl-net  shall  be  fasteneil 
shall  not  exceed  thirty-eight  feet  (eleven  metres  five  hundred  milli- 
metres French). 

197.  Article  XIX. — The  under  part  of  the  trawl-net,  to  a  length  of  ten 

feet  (three  metres  French)  fronr  its  extremity,  may  be  strengthened 
by  rubbing  pieces  made  of  old  nets  ;  but  these  rubbing  pieces  shall 
be  so  fastened  that  they  shall  not  cross  or  narrow  tho  meshes  of  the 
trawl-net,  which  must  always  remain  at  least  one  inch  and  three- 
quarters  (forty-five  millimetres  French)  from  knot  to  knot,  along  the 
line,  open  and  unobstnicted. 

197.  Article  XX. — The  size  of   the  meshes   of    any  supplementary  nets 

which  may  be  added  to  trawls  shall  bo  at  least  two  inches  (fifty 
millimetres  French)  sipiare,  from  knot  to  knot,  along  the  line. 

197.  Article  XXI. — Such  supjilementary  nets  shall  be  so  fitted  as  not  to 

cross  or  narrow  the  meshes  of  the  trawl-net,  which  must  always 
remain  at  least  one  inch  and  three-quarters  (forty-five  millimetres 
French)  from  knot  to  knot,  along  tho  line,  open  and  unobstructed. 

197.  Article  XXII. — Tho  total  weight  of  the  two  irons  or  headpieces  of  a 

trawl  shall  not  exceed  two  hundred  and  eighty-seven  pounds  (one 
hundred  and  thirty  kilogrammes  French). 

197.  Article  XXIII. — The  total  weight  of   iron  chains  or  leads  used  for 

loading  the  ground  rope  of  a  trawl  shall  not  exceed  one  hundred 
and  ten  pounds  (fifty  kilogrammes  French). 

197,  iVuTicLE  XXIV. — Trawl  fishing  is  forbidden  in  all  places  where  there 

aro  boats  engaged  in  herring  or  mackerel  drift-net  fishing. 
196,  197.  Ai;ticle  XXA''. — Trawl  boats  shall  always  keep  at  a  distance  of  at  least 

three  miles  from  all  boats  fishing  for  herrings  or  mackerel  with 
drift-nets. 

197.  Article  XXVI. — Whenever  herring  or   mackerel  boats  shall  com- 

mence drift-net  fishing  in  anj'  place  whatever,  tho  trawl  boats  which 
may  be  already  fishing  in  such  place  shall  depart  therefrom,  and  shall 
keep  at  a  distance  of  at  least  three  milos  from  tho  said  drift-net 
herring  or  mackerel  boats. 
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Airncr.E  XXVII. — llemnj?  fishing  is  froe  all  the  year  round. 

Aktici.E  XXYIII. — Tho  mt'slie.s  of    all  nets  vised  for  lierring  fishing       194,  195, 

shall  not  be  less  than  one  inch  (twonty-fivo    millimetres  French)  196 

square,  from  knot  to  knot  along  the  line. 
Akthle  XXIX. — Whenever  decked  lierring  boatsand  undecked  herring  195 

boats  shall  eommonco  shooting  their  nets    at    the   same  time,   tho 

undecked  boats  shall  shoot  their  nets  to  windward  of  the  decked 

boats,  except  they  should  prefer  going  to  leeward,  to  a  distance  of  at 

least  half  a  mile,  to  shoot  their  nets. 
AlU'lCLE  XXX. — The  decked  boats  on  their  parts  shall  shoot  their  nets  195 

to  leeward  of  the  undecked  boats,  unless  they  prefer  going  to  wind- 
ward, to  a  distance  of  at  least  half  a  mile,  to  shoot  their  nets. 
AirrU'LE  XXXI. — When  decked  boats  shall  arrive  on  grounds  where  195 

fishing  is  already   begun  by  other    boats,  amongst  which  shall  be 

undecked  boats,    the   decked   boats    so   arriving   shall   shoot    their 

nets  to  leeward  of  tho  undecked  boats,  except  they  should  prefer 

going  to  windward,  to  a  distance  of  at  least  half  a  mile,  to  shoot 

their  nets. 
ARTiir,E  XXXII. — When  undecked  boats  shall  arrive  on  grounds  where  195 

fishing   is  already  begun  by  other    boats,   amongst  which  shall  be 

decked  boats,  the  iindecked  boats  so  arriving  shall  shoot  their  nets 

to  windward  of  the  decked  boats,  e.xcept  they  prefer  going  to  leeward, 

to  a  distance  of  at  least  half  a  mile,  to  shoot  their  nets. 
Article  XXXV. — Whenever  set  nets  are  employed  for  the  purpose  of        195,  196 

taking  herrings,  the  boats  engaged  in  this  fislierj-  shall  always  remain 

over  their  nets. 
These  boats  shall  moreover  be  bound  to  observe  the  prohibition 

contained  in  Article  LVTI.  in  favoiu'  of  drift-net  fishing. 
Article  XXXVI. — Mackerel  fishing  is  free  all  the  year  round.  194 

Article  XXXVII. — The  nieshes  of  all  nets  used  for  mackerel  fishing  195 

shall  not  be  less  than  one  inch   and  one-sixth  (thirt3'  millimetres 

French)  square,  from  knot  to  knot,  along  tho  line. 
Aui'iCLE  XXXVIII. — It  is  forbidden  to  all  fishenuen  to  load  the  lower  195 

parts  of  mackerel  drift-nets  with  leads  or  stones. 
Article  XXXIX. — Boats  going  to  fish  for  mackerel  with  drift-nets  195 

are  required,  when  they  shall  arrive  on  the  fishing  ground,  to  lower 

all  sails,  to  show  that  they  have  taken  their  berths. 
Article  XL. — The  boats  mentioned  in  the  preceding  Article  shall  keep  195 

three-quarters  of  a  mile  at  least  apart  from  one  another  when  they 

shoot  their  nets. 
Article  XLI. — The  meshes  of  nets  known  by  the  name  of  bratt  nets  196 

shall  not  be  less  than  foui'  inches  and  one-third  (eleven  centimetres 

French)  square,  from  knot  to  knot,  along  the  line. 
Article  XLII. — The  meshes  of  the  middle  nets  of  trammels  shall  be  196 

at  least  two  inches  (five  centimetres  French)  square,  from  knot  to 

knot,  along  the  line. 

The  meshes  of  both  of  the  outer  nets  of  trammels  shall  be  at  least 

six  inches  (fifteen  centimetres  French)  square,  from  knot  to  knot, 

along  the  line. 
Article  XLIII. — Fishermen  using  bratt  nets,  trammels,  and  other  196 

set  or  anchored  nets  shall  place  buoys  on  such  nets,  in  order  that 

vessels  sailing  in  those  places  may  avoid  them. 
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196  Article  XLIV. — Such  bratt  nets,  ti-ammels,  or  other  set  or  anchored 

nets  shall  not,  except  in  iiuavoiilable  cases,  remain  more  than  twenty- 
four  houis  in  the  sea  without  being  taken  up. 
201  Article  XLV. — Oyster  fishing  shall  open  on  the  first  of  September, 

and  shall  close  on  the  thirtieth  of  April  (</). 
AuTlCLE  XLM;.— From  the  first  of  May  to  the  thirty-first  of  August 
no  boat  shall  have  on  board  any  dredge  or  other  implement  whatso- 
ever for  catching  oysters. 
199  Article  XTjVII. — It  is  forbidden  to  dredge  for  oysters  l.ietween  sunset 

and  sunrise. 
199  Article  XL'N'III. — The  fishermen  shall  cull  the  oysters  on  the  fishing 

ground,  and  shall  immediately  throw  back  into  the  sea  all  oysters  less 
than  two  and  a  half  inches  (six  centimetres  French)  in  the  greatest 
diameter  of  the  shell,  and  also  all  sand,  gravel,  and  fragments  of 
shells. 
199  Article  XLIX. — It  is  forbidden  to  throw  into  the  sea  on  oyster  fishing 

grounds  the  ballast  of  boats,  or  any  other  thing  whatsoever  which 
might  be  detrimental  to  the  oyster  fisher}'. 
195,  197  Article  L. — For  the  piu-pose  of  distinguishing  by  day  drift-net  fishing 

boats  from   trawl  boats,  both  shall  carrj-  at  the  mast-head  vanes, 
which  shall  be  at  least  eight  inches  (twenty  centimetres  French)  in 
height,  and  two  feet  (sixty-one  centimetres)  in  length. 
The  colours  of  these  vanes  shall  be,  for — 
French  trawl  boats,  blue. 
French  drift  bgate,  white  and  blue. 
It  is  understood  that  the  vanes  of  di'ift  boats  shall  be  di\  ided  verti- 
cally into  two  equal  parts,  of  which  the  white  shall  be  nearest  to  the 
mast. 
Article  LI. — It  is  forbidden  to  all  other  fishing  boats  to  carry  vanes 
similar  to  those  mentioned  in  the  preceding  Article. 
94.  196  Article  LII. — It  is  forbidden  to  all  boats  to  anchor  between  sunset 

and  sunrise  on  grounds  whei'e  herring  or  mackerel  drift-net  fishing 
is  going  on. 

This  prohibition  does  not  apply  to  anchorages  which  may  take 
place  in  consequence  of  accidents  or  any  other  comjnilsoiy  circum- 
stances, but  in  such  case  the  master  of  the  boat  thus  obliged  to 
anchor  .shall  hoist,  so  that  they  shall  be  seen  from  a  distance,  two 
lights  jdaced  horizontally  about  three  feet  (one  metro  French)  apart, 
and  shall  keep  these  lights  up  all  the  time  the  boat  shall  remain  at 
anchor. 
194,  195  Article  LIII. — In  order  that  boats  fishing  with   drift-nets  may  bo 

easily  recognised  at  night,  the  masters  of  these  boats  shall  hoist  on 
one  of  their  masts  two  lights,  one  over  the  other,  three  feet  (one 
metre  French)  apart. 

Those  lights  shall  be  kept  up  during  all  the  time  their  nets  shall  be 
in  the  sea  between  sunset  and  sunrise. 
194  Article  LIV. — All  fishermen  are  forbidden,  except  in  cases  of  absolute 

necessity,  to  show  lights  under  any  other  circumstances  than  those 
mentioned  in  the  present  regulations. 

{(j)  It  is  annually  agreed  with  France  tliat  this  close  season  shall  not  commence 
before  the  15tli  June  ;  see  Report  of  Fishery  Inspectors,  1901. 
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Artiolk  LV. — The  inoshos  of  tlio  various  nets  beforo  iiiontioncd  shall 
be  of  the  pvesonbed  <liini'iisi(ms,  iiieasm-ed  when  the  net  is  wet. 

Aitrici.K  TA'I. — It  is  foibiddi'n  to  iiso  nets  for  any  other  kind  of  fishing 
than  tliut  for  which  each  of  those  nets  may  be  lawfully  employed, 
with  respect  to  the  size  of  its  meshes,  or  of  its  fittings. 

AllTlCLE  IjVII. — It  is  forbidden  to  set  or  anchor  nets,  or  any  other        195,  196, 
fishing  implement,  in  any  place  where  herring  or  mackerel  drift-net 
fishing  is  going  on. 

AuTicLE  IvVIII. — No  boat  shall  be  made  fast  or  held  on  to  the  nets,  194 

buoys,  floats,  or  to  any  part  of  the  fishing  tackle,  belonging  to 
another  boat. 

Article  LIX.— It  is  forbidden  to  all  persons  to  hook  or  lift  up  the  194 

nets,  lines,  or  other  fishing  implements  belonging  to  others,  under 
an}-  pretence  whatsoever. 

AuTU'LE  IvX.— When  nets  of  different  boats  get  foul  of  each  other,  the  193 

masters  6{  the  said  boats  shall  not  cut  them,  except  by  mutual  con- 
sent, unless  it  shall  have  been  found  impossible  to  clear  them  by  other 
means. 

Article  LXI. — All  fishing  boats,  all  rigging,  gear,  or  other  appurte-  194 

nances  of  fishing  lioats,  all  nets,  buoys,  floats,  or  other  fishing 
iinjilemcnts  whatsoever,  found  or  jiicked  up  at  sea,  shall,  as  soon  as 
possible,  be  delivered  to  the  collector  of  Customs,  if  the  article  saved 
bo  taken  into  England,  and  to  the  Commissary  of  Mai-ine,  if  the 
article  saved  is  taken  into  France. 

Article   LXII. — The   collector  of   Customs,    or   the   Commissary   of  194 

Marine,  as  the  case  may  be,  shall  restore  the  articles  saved  to  the 
owners  thereof,  or  to  their  representatives. 

These  functionai'ies  may,  when  the  cii-cumstances  are  such  as  to 
call  for  it,  award  to  the  salvoi's  a  suitable  compensation  for  their 
trouble  and  care.  This  compensation,  which  shall  in  no  case  exceed 
one-fourth  of  the  actual  value  of  the  articles  saved,  shall  bo  paid  by 
the  owners. 

Article  IjXIII. — The  execution  of  the  regulations  concerning  the 
fittings  of  nets  and  the  size  of  their  meshes,  the  weight  and  dimensions 
of  fishing  instruments,  and,  in  short,  concerning  every  thing  con- 
nected with  the  implements  of  fishing,  is  placed,  with  respect  to 
the  fishennen  of  each  of  the  two  nations,  under  the  exclusive 
superintendence  of  the  cruisers  and  agents  of  their  own  nation. 

Xevertheless,  the  commanders  of  the  cruisers  of  each  nation 
shall  mutually  aceiuaint  the  commanders  of  the  other  nation  with 
any  transgressions  of  the  above-mentioned  regidations,  committed 
by  the  fi.shermen  of  the  other  nation,  which  may  come  to  theii' 
knowledge. 

Article  LXI V.— Infractions  of  regidations  concerning  the  placing  of 
boats,  the  distances  to  be  observed,  the  prohibition  of  certain  fisheries 
by  day  or  by  night,  or  during  certain  periods  of  the  year,  and  con- 
corning  e\ory  other  operation  connected  with  the  act  of  fishing,  and 
more  particidarly  as  to  circiunstances  likely  to  cause  damage,  shall  be 
taken  cognizance  of  by  the  cniisers  of  both  nations,  whichever  may 
be  the  nation  to  which  the  fishermen  guilty  of  such  infractions  may 
belong. 

Article  LXV. — The  commanders  of  criiisers  of  both  countries  shall 
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exercise  tlieir  judj^ment  as  to  the  causes  of  any  transgressions  com- 
mitted by  Frencli  fishing  boats  iu  the  seas  where  the  said  boats  have 
the  right  to  fish  in  common  ;  and  when  the  said  commanders  shall 
be  satisfied  of  the  fact  of  the  transgression,  they  shall  detain  the 
boats  having  thus  infringed  the  established  regulations,  and  maj' 
take  tliom  into  the  port  nearest  to  the  scone  of  the  occiuronce, 
in  order  that  the  offence  may  be  duly  established,  as  well  by 
comparing  the  declai'ations  and  counter  declarations  of  parties 
interested,  as  by  the  testimony  of  those  who  may  have  witnessed 
the  facts. 

Aktic'LE  IjXVI. — When  the  offence  shall  not  lie  such  as  to  require 
exemplary  punishment,  but  shall,  nevertheless,  have  caused  injury 
to  any  fishennan,  the  commanders  of  cruisers  shall  be  at  libcrt}-, 
should  the  circumstances  admit  of  it,  to  arbitrate  at  sea  between 
the  parties  concerned,  and  on  refusal  of  the  offenders  to  defer  to 
their  arbitration,  the  said  commanders  shall  take  both  them  and 
their  boats  into  the  nearest  port,  to  be  dealt  with  as  stated  in  the 
preceding  Article. 

Article  LXVII. — Every  fishing  boat  which  shall  have  been  taken 
into  a  foreign  port,  under  either  of  the  two  preceding  Articles,  shall 
be  sent  back  to  her  own  country  for  trial  as  soon  as  the  transgi-ession 
for  which  she  may  have  been  detained  shall  have  been  duly  established. 
Neither  the  boat  nor  her  crew  shall,  however,  be  detained  in  the 
foreign  port  more  than  four  days. 

Article  LXVIII. — The  depositions,  minutes  of  proceedings,  and  all 
other  documents  concerning  the  transgression,  after  being  autlienti- 
cated  by  the  collector  of  Customs,  or  by  the  Commissary  of  Marine, 
according  to  the  country  into  which  the  boat  may  have  been  taken, 
shall  be  transmitted  by  that  functionary  to  the  consular  agent  of  his 
nation  residing  in  the  jiort  where  the  trial  is  to  take  place. 

This  consular  agent  shall  communicate  these  documents  to  the 
collector  of  Customs,  if  in  the  United  Kingdom,  or  to  the  Commissary 
of  Marine,  if  in  France ;  and  if,  after  having  confened  with  that 
functionarj",  it  shall  be  necessary  for  the  interest  of  his  countiymen, 
he  shall  proceed  with  the  affair  before  the  competent  tribunal  or 
magistrates. 

Article  LXIX. — All  transgressions  of  these  regulations  established 
for  the  protection  of  fisheries  in  the  seas  lying  between  the  coasts  of 
the  British  Islands  and  those  of  France  shall,  in  both  countries,  be 
submitted  to  the  exclusive  jurisdiction  of  the  tribunal  or  the 
magistrates  which  shall  be  designated  by  law. 

This  tribunal,  or  these  magistrates,  shall  also  settle  all  differences, 
and  decide  all  contentions,  whether  arising  between  fishermen  of  the 
same  country,  or  between  fishennen  of  the  two  countries,  and  which 
cannot  have  been  settled  by  the  commanders  of  cruisers,  or  by  the 
consulai-  agents  and  the  collectors  of  Customs,  or  Commissaries  of 
Maiine,  accoi'ding  to  the  country. 

The  above-mentioned  jiu-isdiction  shall  not,  however,  be  under- 
stood to  apply  to  murder,  felony,  or  any  other  grave  crime  ;  all  such 
crimes  remaining  subject  to  the  ordinary  laws  of  each  coimtry 
respectively. 

Article    TjXX. — The    trial    and    judgment    of    the    transgressions 
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mciitionoil  in  tlio  prpooding  Ai'ti<'lo  sIimII  always  tako  place  in  a 
siiinniaiT  niannt'i',  and  at  as  little  oxpons(>  as  jiossil)]]'. 
AUTICI.E  LXXI. — In  both  conntries  tho  competent  tribunal  or  magis- 
trates shall  be  empowered  to  adjudjje  tho  following  penalties  for 
offences  against  the  regulations  committed  by  fishermen  subject  to 
their  jurisdiction  : — 

First.     Forfeiture   and   destruction    of    nets    or    other    fishing 
implements  which  arc  not  conformable  to  tho  regulations. 

Secondly.     Fines  from  eight  .sliillinjjs  (ten  francs)  to  ten  pounds 
sterling  (two  hinidred  and  fiftj'  fi'ancs),  or  imjirisonment  for  not 
less  than  two  days,  and  not  more  than  one  month. 
Article  LXXII. — The  use  of  nets  or   other  fishing  imiilenionts  of 
which  the  fittings,  size  of  meshes,  dimensions,  or  weight  .shall  not  be 
conformable  to  the  regidatioiis  establi.shed  for  each  kind  of  fishery- 
shall  subject  the  said  nets  or  implements  to  seizure  and  destruction, 
and  the  offenders  to  a  fine  <if  not  less  than  eight  shillings  (ten  francs, 
nor   more  than  three  poxmds  sterling  (seventy-five  francs),   or   to 
imprisonment  from  two  to  ten  days. 

In  cases  of  repetition  of  the  offence,  the  fine  or  imprisonment  may 
be  doubled. 
Article   LXXIII. — All  persons  shall  be  condemned  to  a  fine  of  from 
eight  shillings  to  five  po;inds  sterling  (ten  francs  to  one  hundred  and 
t-wenty-five  francs),  or  to  imprisonment  from  five  to  fifteen  days,  who 
either  by  night  or  by  day,  conjointl}'  or  separately,  shall  offend  against 
the  measm-es  established  by  the  regulations  for  the  preservation  of 
peace  and  good  order,  and  specifically  against  those  concerning — 
First.     The   letters,  numbers,  and   names  to  be  jilaced  on  the 
boats  and  their  sails,  and  on  nets,  buoys,  &c. 

Secondly.     The  vanes  to  bo  carried  by  the  boats. 
Thirdly.     The  distances  to  be  observed  between  the  boats. 
Fourthly.     The  placing  and  anchoring  of  boats. 
Fifthly.     The  jilacing  or  shooting  of  nets,  and  taking  them  up. 
Sixthly.     The  clearing  of  nets. 
Seventhly.     The  jjlacing  of  buoys  upon  nets. 
Eighthly.     T/astly,  the  lights  to  be  sliown. 
In  cases  of  rejietition  of  any  of  these  offences,  the  fine  or  imjirison- 
ment may  be  doubled. 
Article  LXXH'.     In  all  cases  of  assault  committed  at  sea  hj  fisher- 
men on   other  fishermen,  or  whenever  they  shall  have  intentionally 
caused  damages  or  loss,  the  competent  tiibunal  or  magistrates  may 
condemn  the  delinquents  to  a  term  of  imprisonment  not  exceetling 
twenty  days,  or  to  a  fine  not  exceeding  five  pounds  sterling  (one 
hundred  and  twenty-five  francs). 

Should  there  have  been  at  the  same  time  anj-  infringement  of  the 
regulations,  the  imprisonment  or  fine  above  mentioned  maj-  be 
awarded  over  and  above  the  penalties  to  which  the  said  infringement 
shall  have  given  rise. 
Article  IyXX^'. — The  competent  ti-ibunal  or  magistrates  shall,  when 
the  circumstances  are  such  as  to  call  for  it,  award,  over  and  above 
all  penalties  inflicted  for  offences  against  the  regulations,  the  pay- 
ment of  damages  to  the  injured  parties,  and  shall  determine  the 
amount  of  siidi  damages. 
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195  Article  LXXXVII. — It  is  forbidden  to  hen-in;;  drift-iift  fisliiiifj  boats 

to  shoot  theii'  nets  earlier  in  the  day  than  half  an  hour  before  smiset, 
except  in  places  where  it  is  customary  to  carry  on  this  drift-net 
fishing  by  daylight. 
AltTlC'LE  LXXXVIII. — Herring  fishennen,  being  within  the  fishery 
limits  of  either  country,  shall  comply  with  the  laws  and  regulations 
of  the  said  country  respecting  the  prohiljition  of  fishing  on  the 
Sabbath  Day. 
Article  LXXXIX. — The  commanders  of  the  cruisers  of  each  of 
the  two  countries,  and  all  officers  or  other  agents  whatsoever 
appointed  to  superintend  the  fisheries,  shall  exercise  their  judgment 
as  to  the  causes  of  any  transgressions  committed  by  the  fishing  boats 
of  the  other  country,  and  when  they  shall  be  satisfied  of  the  fact  of 
the  transgression,  they  shall  detain  or  cause  to  be  detained  the  boats 
having  thus  transgressed  the  preceding  regulations  (from  Article 
LXXVI.),  and  shall  take  them  or  cause  them  to  be  taken  into  port, 
where,  upon  clear  prcjof  of  the  transgi'ession  being  brought  by  the 
detaining  party  before  the  competent  tribunal  or  magistrates,  the 
said  boats  so  transgressing  may  be  condemned  to  be  kept  for  a  period 
not  exceeding  three  months,  or  to  a  fine  not  exceeding  ten  pounds 
sterling  (two  hundred  and  fiftj-  francs). 

In  testimony  whereof  the  respective  Commissioners  have  signed  the 

present  regulations,  and  have  thereto  affixed  theu-  seals. 
Done  in  London,  the  twenty-foiu'th  day  of  May  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fortj^-three. 

(L..S.)    Anthony  PEiuaER. 
(L.s.)    F.  Lange. 
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The  Larceny  Act,  1-SOl.     [Gth  August,  18fil.] 

24.  Whosoever  shall  luilawfully  and  wilfully  take  or  destroy  any 
fish  (A)  in  any  water  wliicli  shall  run  thnmgli  or  be  ou  any  land 
adjoining  (/)  or  belonging  to  tlie  dwelling-house  of  any  person  being 
the  owner  of  such  water,  or  liaving  a  right  of  fishery  therein,  shall 
1)0  guilty  of  a  misdemeanour  ;  and  whosoever  shall  unlawfidly  and 
wilfully  take  or  destroy,  or  attempt  to  take  or  destroy,  any  fisii  in 
an}'  water  not  being  such  as  herein-before  mentioned,  but  which 
shall  be  ]irivate  property,  or  in  which  there  shall  be  any  private 
right  of  fishery,  shall,  ou  conviction  thereof  before  a  justice  of  the 
peace,  forfeit  and  pay,  over  and  above  the  value  of  tlie  fish  taken  or 
destroyed  (if  any),  such  sum  of  money,  not  exceeding  five  pounds,  as 
to  the  justice  shall  seem  meet ;  Provided  that  uctliiug  herein-before 


(A)  Caygill  v.  Thwaitc,  (1885)  33  W.  K.  oSI.  Ciaylisli  are  fish  widiia  the 
meaning  of  this  section. 

(/)  Adjoining  iinpUes  actual  contact  ;  see  H.  v.  Hnihjrs,  (ISiOi  MmoiI.  &  JIal. 
3-11  ;  f-3  K.  K.  2.V2. 
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contained  shall  extend  to  any  person  an<;ling  l)et\veen  the  heginniivu' 

of  the  last  hour  before  sunrise  and  the  expiration  of  the  tirst  hour 

after  sunset  ;  hut  whosoever  shall  by  anglinif  between  the  beginning 

of  the  last  hour  before  stmrise  and   the  expiration  of  the  first  hour 

after  sunset  unlawfully  and  wilfully  take  or  destroy,  or  attempt  to 

take  or  destroy,  any  fish  in  any  such  water  as  first  mentioned,  shall, 

on  conviction  before  a  justice  of  the  peace,  forfeit  and  jtay  any  sum 

not  exceeding  five  pounds,  and  if  in  any  such  water  as  last  mentioned, 

he  shall,  on  the  like  conviction,  forfeit  and  pay  any  sum  not  exceeding 

two  pounds  as  to  the  justice  shall  seem  meet ;  and  if  the  boundary    I'lovisions  as 

of  any  parish,  township,  or  vill  shall  happen  to  be  in  or  by  the  side   ^f  ,|a,^i,l,es. 

of  any  such  water  as  is  in  this  section  before  mentioned,  it  shall  be 

sufficient  to  prove   that  the  offence  was  committed  either  in  the 

parish,  township,  or  vill  named  in  the  indictment  or  information,  or 

in  any  parish,  township,  or  vill  adjoining  thereto. 

25.  If  any  person  shall  at  any  time  be  found  fishing  against  the   The  tackle  of 
provisions  of  this  Act,  the  owner  of  the  ground,  water,  or  fishery  ije  seized. 
where  such   offender  shall  be  so  found,  his  servant,  or  any  person        jgi  21O 
authorized  by  him,  may  demand  from   such  offender  any  rod,   line, 

hook,  net,  or  other  implement  for  taking  or  destroying  fish  which 

shall  then  be   in   his   possession,   and    in    case   such    offender    shall 

not  immediately  deliver  np  the  same,  may  seize  and  take  (X)  the 

same  from   him  for  the   use   of   such  owner ;  Provided,  that   any  Angler,  on 

person   angling   against   the   provisions   of   this   Act,   between    the  seizure  ot  his 

r  0      a       !~  f  )  tackle,  e.vemjit 

beginning  of  the  last  hour  before  sunrise  and  the  expiration  of  the   from  penalty. 

first  hour  after  sunset,  from  whom  any  implement  used  by  anglers 

shall  be  taken,  or  by  whom  the  same  shall  be  so  delivered  up,  shall 

by  the  taking  or  delivering  thereof  be  exem[)ted  from  the  payment 

of  any  damages  or  penalty  for  such  angling. 

26.  Whosoever  shall  steal  any  oysters  or  oyster  bruod  from  any   Stealing  or 
oyster   bed,  laying,   or   fishery,  being   the  property   of  any   other  ^'gl"'.'"^.  '"' 
person,  and  suftieiently  marked  out  or  known  as  such,  shall  be  guilty   oyster 

of  felony,  and  being  convicted  thereof  shall  be  liable  to  be  puuished  *"^'''l*' 
as  in  the  case  of  simple  larceny  ;  and  whosoever  shall  unlawfully 
and  wilfully  use  anj'  dredge,  or  any  net,  instrument,  or  engine 
whatsoever,  within  the  limits  of  any  oyster  bed,  laying,  or  fisher\', 
being  the  property  of  any  other  person,  and  sufficiently  marked  out 
or  known  as  such,  for  the  pur[iose  of  taking  oysters  or  oyster  brood, 
although  none  shall  be  actually  taken,  or  shall  unlawfully  and  wilfully, 
with  any  net,  instrument,  or  engine,  drag  upon  the  ground  or  soil  of 
any  such  fishery,  shall  be  guilty  of  a  misdemeanour,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Coiu't,  to  be 
imprisoned  for  any  term  not  exceeding  three  months,  witii  or  witlijut 

(A)  This  can  only  be  done  on  the  ground,  water,  or  fishery  of  the  owner ;  see 
ffugltesv.  Buckland.  (1846)  1.5  XI.  &  W.  316. 
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Form  of 

indictment. 


Proviso  as  to 
floatint;  fish. 


A  person  in 
the  act  of 

committiuf; 
any  otfenc-e 
may  be  appre- 
liended  with- 
out a  warrant. 
192,  210 

A  justice  npon 
good  grounds 
of  suspicion 
proved  on 
oath  may 
gi'ant  a  search 
warrant. 


Any  person  to 
wliom  stok^n 
])roperty  is 
offered  may 
seize  the  party 
offering  it. 


hard  labour  ;  and  it  shall  be  sufficient  in  any  indictment  to  describe 
either  by  name  or  otherwise  the  bed,  laying,  or  fishery  in  which  any 
of  the  said  offences  shall  have  been  conunitted,  without  stating  the 
same  to  be  in  any  particular  parish,  township,  or  vill ;  Provided  that 
nothing  in  this  section  contained  shall  prevent  any  person  from 
catching  or  fishing  for  any  floating  fish  within  the  limits  of  any 
oyster  fishery  with  any  net,  instrument,  or  engine  adapted  for  taking 
floating  fish  only. 

103.  Any  person  found  committing  anj'  offence  punishable  either 
upon  indictment  or  upon  sunnmary  conviction,  liy  virtue  of  this  Act, 
except  only  the  offence  of  angling  in  the  daytime,  n\a.y  be  imme- 
diately apprehended  without  a  warrant  by  any  person,  and  forthwith 
taken,  together  with  such  property,  if  anj',  before  some  neighbouring 
justice  of  the  peace,  to  be  dealt  with  according  to  law  ;  and  if  any 
credible  witness  shall  prove  upon  oath  before  a  justice  of  the  peace 
a  reasonable  cause  to  suspect  that  any  person  has  in  his  possession 
or  on  his  premises  any  property  whatsoever  on  or  with  respect  to 
which  any  offence,  punishable  either  upon  indictment  or  upon 
summary  conviction  by  virtue  of  this  Act,  shall  have  been  committed, 
the  justice  may  grant  a  warrant  to  search  for  such  property  as  in  the 
case  of  stolen  goods  ;  and  any  person  to  whom  any  property  shall  be 
offered  to  be  sold,  pawned,  or  delivered,  if  he  shall  have  reasonable 
cause  to  suspect  that  any  such  offence  has  been  committed  on  or 
with  respect  to  such  property,  is  hereby  authorized,  and,  if  in  his 
power,  is  required,  to  apprehend  and  forthwith  to  take  before  a 
justice  of  the  jjcace  the  party  offering  the  same,  together  with  such 
property,  to  be  dealt  with  according  to  law. 


24  &  2.5  Vict. 


97. 


Malicioris  Damitye  Act,  1861. 


Breaking 
down  the  dam 
of  a  fishery, 
kc,  or  mill 
dam,  or 
poisonint;  fish. 

192,  203, 
211 


Injuries  to  Ponds. 

32.  Whosoever  shall  unlawfully  and  maliciously  cut  through, 
break  down,  or  otherwise  destroy  the  dam,  floodgate,  or  sluice  of  any 
fish  jjond,  or  of  any  water  which  shall  be  private  property,  or  in 
which  there  shall  be  any  private  right  of  fisher}-,  with  intent  thereby 
to  take  or  destroy  any  of  the  fish  in  such  pond  or  water,  or  so  as 
thereby  to  cause  the  loss  or  destruction  of  any  of  the  fish,  or  shall 
unlawfully  and  maliciously  ptit  any  lime  or  other  noxious  material 
in  any  such  pond  or  water,  with  intent  thereby  to  destroy'  any  of  the 
fish  that  may  then  be  or  that  may  thereafter  be  put  therein,  or  shall 
unlawfully  and  maliciously  cut  through,  break  down,  or  otherwise 
destroy  the  dam  or  floodgate  of  any  mill  pond,  reservoir,  or  pool, 
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shall  lie  guilty  of  a  misiloinciiiiour,  and  liciuj;-  convicted  thereof  shall  bo 
liable,  at  the  discretion  of  the  Court,  to  liu  kept  in  penal  servitude  for 
any  term  not  exceeding  seven  years,  .  .  .  or  to  be  inipi'isoned,  .  .  .  and, 
if  a  male  under  the  age  of  sixteen  years,  with  or  without  \vhipping(/). 


V 
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Ah  Act  to  amend  the  Laws  relating  iu  Fisheries  of  Salmon  in  Enc/land. 

[Gth  August,  18G1.] 

[Note. — Tln'oii<!liout  this  Aet  the  VmawX  of  Trmle  has  Viei-n  Bubstitutod  for  the 
Home  Ollice  ami  Secretiiiy  of  State  in  accordance  with  the  iirovisions  of 
the  Salmon  and  Fieslavatcr  Fisheries  Act,  1886.] 

\I'tvambh'.     Repealed  by  Stat.  Law  Rev.  Act,  1892.] 

Prelinihiary. 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Salmon  Fishery   Short  title. 
Act,  1861. 

2.  This  Act  shall   not   extend   to  Scotland  or  Ireland,  or  to  the    Apiilication  of 
river    Tweed,    as    defined    by    the    Tweed    Fisheries    Amendment 

Act,  18.59. 

3.  [Repealed   by   Stat.  Law  Rev.   Act,   1892.     Act   was  enforced   Commence- 
1st  October,  18G1.]  ment  of  Act. 

4.  \i\    this   Act,   unless    tiiere  is  something  inconsistent  in  the   Deiinition  of 
context,    the    words    and    expressions    herein-after    mentioned    shall 

have  respectively  the  meanings  hereby  assigned   to  them  ;  that  is 

to  sa}', 

"  Person  "  shall   include  any  body  of    ))ersons,  corporate  or   unin- 

corporate : 
"  Salmon  "  shall  include  all  migratory  tish  of  the  genus  salmon, 
whether  known  by  the  names  herein-after  mentioned,  that  is  to 
say,  salmon,  cock  or  ki]iper,  kclt,  laurel,  girling,  grilse,  botcher, 
blue  cock,  blue  pole,  fork  tail,  mort,  peal,  herring  peal,  May 
peal,  pugg  peal,  harvest  cock,  sea  trout,  white  trout,  sewin, 
bnntling,  guiniad,  tubs,  yellow  fin,  sprod,  herling,  whiting,  l)ull 
trout,  whitliug,  scurf,  liurn  tail,  fry,  samlet,  smoult,  smelt, 
skirling  or  scarling,  parr,  spawn,  pink,  last  spring,  hepper,  last 
brood,  gravelling,  shed,  scad,  blue  fin,  black  tip,  tingerling, 
brandling,  brondling,  or  by  any  other  local  name  : 
"  Young  of  salmon  "  shall  include  all  young  of  the  salmon  species,  220 

whether   known   by  the   names   of   fry,   samlet,   smolt,   smelt, 
skirling  or  skarling,  par,  spawn,  pink,  last   spring,  hepper,  last 

(/)  The  provisions  of  this  section  as  to  poisoning  any  water  apply  to  salmon 
rivers  ;  see  Salmon  Fisliery  Act,  1873,  s.  13. 
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brood,   gravelling,   shed,   scad,   blue    fin,  black    tip,  fingerling, 

brandling,  brondling,  or  by  any  other  name,  local  or  otherwise  : 
'Court"  shall    include    two   or   more  magistrates   assembled   in 

petty  sessions : 
'  Tidal  waters  "  shall  include  the  sea,  and  all  rivers,  creeks,  streams, 

and  other  water  as  far  as  the  tide  flows  and  reflows  : 
'  Inland  waters  "  shall  mean  all  waters  that  are  not  tidal  waters  : 
'Dam"  shall  mean  all  weirs  and  other  fixed  obstructions  nscd  for 

the  purpose  of  damming  up  water  : 
'  Fishing  weir  "  (in)  : 
'  Fishing  mill  dam  "  shall  mean  a  dam  used  or  intended  to  be  used 

partly  for  the  purpose  of  catcliing  or  facilitating  the  catching  of 

fish,  and  partly  for  tiie  purpose  of  supplying  water  for  milling 

or  other  purposes  (»)  : 
'  Fixed  engine  "  shall  include  stake  nets,  bag  nets,  putts,  putchers, 

and  all  fixed  im])lemeuts  or  engines  for  catching  or  for  facilitating 

the  catching  of  fish  (o). 


Penalty  on 
mixing 
lioisonous 
substances 
iu  rivers. 
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Law  of  Fishing. 
Proliihition  of  certain  Jfodes  iif  destroi/i>if/  Fish. 

5  (j').  Every  person  who  causes  or  knowingly  permits  to  flow,  or 
puts  or  knowingly  permits  to  lie  put,  into  any  waters  containing 
salmon,  or  into  any  tributaries  thereof,  any  liipiid  or  solid  matter  to 
such  an  extent  as  to  cause  the  waters  to  poison  or  kill  fish,  shall  incur 
tlie  following  penalties  ;  (that  is  to  say,) 

(1.)  Upon  the  first  conviction  a  penalty  not  e.\ceeding  five  pounds  : 


(m)  This  definition  is  repealed  by  the  S.ilnion  Fishery  Act,  187-3,  s.  4.  q.r., 
and  the  term  is  defined  now  to  mean  any  erection,  stnictnie,  or  obstruction  fixed 
to  tlie  soil  eitlier  temi>oiarily  or  jiermanently  across,  or  partly  across,  a  river  or 
branch  of  a  river,  and  which  is  used  for  the  exclusive  purpose  of  catchinj;  or 
facilitating  the  catching  of  fish. 

()i)  A  <lam  built  solely  for  milling  pur[ioses,  and  without  any  contrivances  for 
catching  fish,  is  not  a  fishing  mill-dam  as  above  defined,  although  it  does  iu 
fact  render  it  more  easy  to  catch  fish  than  would  luive  been  the  case  if  there  had 
been  )io  such  dam,  and  althougli  the  owners  of  tlie  dam  have  occasionally  taken 
advantage  of  tlie  facility  so  alforded  for  catching  fish  :  Garnnli.  v.  BuMiuitsc, 
(1807)  L.  R.  .3  Q.  B.  30. 

(o)  See  TkoiiuiH  v.  Jonex,  jmit,  p.  254.  The  Salmon  Fishery  Act,  1865,  s.  39, 
and  the  Salmon  Fishery  Act,  1873,  s.  4,  have  extended  the  meaning  to  include  any 
net  or  other  instrument  for  taking  fish  fixed  to  the  soil  or  made  stationary  iu  any 
other  way,  not  being  a  fishing  weir  or  fishing  inill-dam,  or  any  net  placed  or 
suspended  in  any  inland  or  tidal  waters  nnatteiided  by  the  owner  or  any  person 
duly  authorised  by  the  owner  to  use  the  same  for  catcliing  salmon,  and  all 
engines,  devices,  machines,  or  contrivain'cs,  wdiether  floating  or  otherwise,  for 
jilacing  or  suspending  such  nets  or  maintaining  them  in  working  order  or 
making  them  stationary. 

[p)  See  also  s.  7  of  Freshwater  Fisheries  Act,  1884,  as  to  lime  and  other 
injurious  substances. 
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(2.)   I'liuii   till'  sccciiul  tonvictidii  a  iicimlt}' (7)   not   cxcecdiiif;'  ten 

pounds,  and  a  fiirtlier  penalty  not  exceedinj;-  two  pounds  for 

every  day  during  which  such  oH'cnce  is  continued  : 

(3.)   L'pon  the  third  or  anj'  subsequent  conviction,  a  penalty  {;)  not 

exceeding  twenty  jiounds  a  day  for  every  day  during  which 

sucli  ort'enee  is  continued,  connncncing  from  the  date  of  the 

third  conviction  : 

But  no  person  shall  be  subject  to  the  foregoing  penalties  for  any  act 

done  in  the  exercise  of  any  right   to  whicli   he  is  by  law  entitled,  if 

he  pnive  tci  the  satisfaction  of  the  Court  before  whom  he  is  tried 

that  he  has  used  the   best   practicable   means,  within   a   reasonal)le 

cost,  to  render  iiarmless  the  liquid  or  solid  matter  so  permitted  to 

flow  or  to  be  put  into  waters  ;  but  nothing  herein  contained  shall 

prevent  any  person  from  acquiring  a  legal  right  in  cases  where  he 

would  have  acquired  it  if  this  Act  had  not  passed,  or  exempt  any 

person  from  any  punishment  to  wiiich  he  would  otherwise  be  subject, 

or  legalize  any  act  or  default  that  would  but  for  this  Act  be  deemed 

to  be  a  nuisance  or  otherwise  be  contrary  to  law. 

6.   Where    any   proceedings   are    instituted    by    any   complainant    Power  to  liavt- 

against  anv  person  for  the  recovery  of  any  penalties  allefjed  to  have    '1"'?^™°" 
,  ,  J  .'   t  o  iiniler  jire- 

been  incurred  by  him  luider  the  last  preceding  section,  if  such  person,    ceiling  section 

hereiu-after  referred  to  as  "  the  defendant,"  on  appearing  before  the   ^''";'^^''^''  ^-i' 

justices  constituting  the  Court  l)y  which  he  is  to  be  tried  in  pursuance  gj^j 

of  this  Act,  alleges,  by  waj-  of  defence,  that  lie  has  used  tlie  best 

practicable  means,  within  a  reasonable  cost,  to  render  such  matter 

harmless,  and  proves   to   the   satisfaction  of  the  Court  that  in  the 

event  of  the  complaint  being  decided  against  him  the  expense  of 

permanently  preventing  the  matter  complained  of  would,  exclusive 

of   costs,   exceed   one    hundred   pounds,   and  gives  security,   to  be 

approved  by  such  Court,  duly  to  prosecute  his  appeal  and  to  abide 

the  event  thereof,  all  proceedings  before  the  justices  shall  be  stayed, 

and  it  shall  be  lawful  for  such  complainant  to  bring  an  action  in  one 

of  Her  Majesty's  Superior  Courts  of  Law  at  Westminster  against  the 

defendant  ;    and    the    jilaintift'   in   such   action   shall   deliver   to  the 

defendant  an  issue  or  issues  whereby  the  (piestion  whether  lie  iiad 

used  the  liest  practicable  means,  within  a  reasonable  cost,  to  render 

such  matter  harmless  may  be  tried  ;  and  the  form  of  such   issue  or 

issues,  in  case   of   dispute,  or  in   the   case   of  nonappearance  of  the 

defendant,   shall    lie    settled    by   the  Court   in    which   the  action   is 

brought,   and   such  action   shall   be   prosecuted  and  issue  or  issues 

tried  in  the  same  manner  and  subject  to  the  same  incidents  in  and 

subject  to  which  actions  are  prosecuted  and  issues  tried  in  other 

cases  within  the  jurisdiction  of  such   Court,  or  as  near  thereto  as 

circumstances  admit. 

(7)  It  must  be  21.  10s.  to  10/.  :  Siilmoii  Fishery  Act,  1873,  s.  18  (5). 
(/•)  It  nuist  lie  n/.  to  111/.  :  S.ilnioii  Fi.slicry  Act,  1873,  s.  18  (.5). 
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7.  The  verdict  of  tlic  jurj'  on  such  issue  shall,  unless  the  Court 
before  which  the  same  is  tried  orders  a  new  trial,  be  conchisive  as  to 
the  questions  involved  in  any  subsequent  proceedings  that  may  be 
had  for  the  recovery  of  any  penalties  in  pursuance  of  the  said  section, 
and  any  costs  that  may  liavo  been  incurred  before  the  justices  by  the 
parties  to  such  action  as  is  mentioned  in  this  section  shall  be  deemed 
to  be  costs  incurred  in  such  action,  and  Ijc  payable  accordingly. 

8  (s).  No  person  shall  do  the  following  things  or  any  of  tliem:  that 
is  to  say, 

(1.)  Use  anj-  light  for  the  purpose  of  catching  salmon  : 
(2.)   Use  any  oiler,  lath  or  jack  (t),  wire  or  snare,  s])ear,  gaff,  stroke- 
hall,   snatch,   or  other  like    instrument  (»)  for   catdiing  or 
killing  salmon  : 
(3.)  Have    in   his   possession   a   light   or   any    of    tlie   foregoing 
instruments  under  such  circumstances  as  to  satisfy  the  ( 'ourt 
before  whom  he  is  tried  that  ho  intended  at  the  time  to  catch 
or  kill  salmon  by  means  thereof  : 
And  any  person  acting  in  contravention  of  this  section  shall  incur  a 
penalty  (x)  not  exceeding  five  pounds,  and  shall  forfeit  any  instru- 
ments used  by  him  or  found  in  his  possession  in  contravention  of  this 
section  ;  but  this  section  shall  not  ap]ily  to  any  person  using  a  gafl' 
as  auxiliary  to  angling  with  a  rod  and  line  {;/). 

9  (.«).  No  person  shall  do  the  following  things  or  any  of  them  ;  that 
is  to  say, 

(1.)   Use  any  fish  roe  for  the  jjurpose  of  fishing  : 

('2.)  Buy,  sell,  or  expose  for  sale,  or  have   in  his  possession,  any 

salmon  roe  : 

And  any  person  acting  in  contravention  of  this  section  shall  for  each 

offence  incur  a  penalty  (;)  not  exceeding  two  pounds,  and  shall  forfeit 

all  salmon  roe  found  in  his  possession  ;  but  this  section  shall  not  apply 


(«)  Sections  8  and  9  apply  to  trout  anil  ohar  in  all  waters  to  which  the  Fresh- 
water Fisheries  Act,  1878,  applies:  Sects.  3—5  of  Act,  post,  p.  341.  As  to  trout 
in  a  salmon  river  situate  in  a  fishing  tlistiiet  which  is  subject  to  a  board  of  coii- 
.servators  appointed  under  the  Salmon  Fisheries  Act,  1865,  see  sect.  64  of  that  Act. 

(t)  For  definition  of  otter,  lath  or  jack,  strokeliall  or  .snatch,  see  .Salmon  Fishery 
Act,  1873.  s.  4. 

(«)  A  fishing  net  with  au  illegally'  small  mesh  is  not  a  like  instrument  to  a 
snare,  and  conseijuently  its  jiossession,  although  with  the  intention  of  catching 
salmon,  is  not  an  offence  punishable  by  the  Salmon  Fishery  Acts,  1801  to  1873 : 
Jours  V.  Dnrics,  [1898]  1  Q.  15.  40.i. 

(x)  Second  offence  penalty  mu.st  be  ?/.  lOs.  to  a/.  Third  offence  penalty 
must  be  61.  or  imprisoinnent  with  or  without  hard  labour  for  one  to  si.x  months, 
and  forfeit  of  license  if  a  licensee  :  Salmon  Fishery  .Act,  1865,  .ss.  56,  57  ;  Salmon 
Fishery  Act,  1873,  s.  18  (5). 

(//)  Printed  as  amended  by  the  Salmon  Fishery  Act,  1873,  s.  18. 

(s)  Second  offence  penalty  must  be  1/.  to  21.  Third  ofl'ence  jienalty  must  be 
il.  or  imprisonment  with  or  without  hard  labour  for  one  to  six  months,  and  if  a 
licensee  forfeit  of  license  :  Salmon  Fisliery  Act,  1845,  ss.  56,  57  ;  .Salmon  Fishery 
Act,  1873,  s.  18(5). 
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to  any  porsuii  wlui  uses  or  lias  in  liis  pusscssion  salmon  me  forai'titicial 

pi'Oliagation  or  other  scicntitic  purposes,  or  gives  any  reason  satisfactory 

to  tlie  Court  by  whom  lie  is  tried  for  having  the  same  in  his  possession. 

10.   No  person  shall  take  or  attempt  to  take  salmon  with  any  net    Penalty  on 

havinir  a  mesh  of  less  dimensions  than  two  inehes  in  extension  from    ""^'''S '^'^'t^'" 
^  nets. 

knot  to  knot   (the   measurement   to   be  made  on   eaeli  side   of  the  213 

square),  or  eight   inehes  measured  round  each  mesh  when  wet  ;  au<l 

iiny  person  acting  in  contravention  of  this  section  shall  forfeit  all 

nets  and  tackle  used  by  him  in  so  doing,  and  shall  for  each  oftence 

incur  a  penalty  not  exceeding  five  pounds  (a)  ;  and  the  jilacing  two 

or  more  nets  behind  or  near  to  each  other  in  such  manner  as  to 

practically  diminish  the  mesh  of  the  nets  used,  or  the  covering  the 

nets   used    with    canvas,  or   the    using   any  other  artifice  so  as  to 

evade  the  provisions  of  this  section  with  respect  to  the  mesh  of  nets, 

shall  be  deemed  to  be  an  act  in  contravention  of  this  section  (h). 

11('')-   No    fixed    engine  ((./)   of   any    description    shall    be    placed    Penalty  on 
or  used  for  catching  or  for  the  purpone  of  fiicilitaliiuj  the  catching   I  **""§?'! 
of  salmon,    or    detniiiimj    or    ohstructhu/  the  free  pauMtye    of  salmon    engines. 
in  any  inland  or  tidal  waters  :  and  any  engine    placed   or  used    in  218 

contravention  of  this  section  may  be  taken  possession  of  or 
destroyed  {e)  ;  and  any  engine  so  placed  or  used,  and  any  salmon 
taken  by  such  engine,  shall  be  forfeited,  and,  in  addition  thereto, 
the  owner  (/')  of  any  engine  placed  or  used  in  contravention 
of  this  section  shall,  for  each  day  of  so  placing  or  using  the  same, 
incur  a  penalty  not  exceeding  ten  pounds  (</)  ;  and  for  the  purposes 
of  this  section,  a  net  that  is  secured  by  anchors,  or  otherwise 
temporarily  fixed   to  the  soil  (It),  shall  be   deemed   to   be   a   fixed 

[a)  Second  otTence  penalty  mnst  be  2?.  10s.  to  5/. ;  tliinl  olTence,  hi.  :  Salmon 
Fishery  Act,  1S65,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 

(I))  A  trammel  net  is  one  net,  and  not  two  or  more  nets  placed  behind  each 
other  :  Dixld  v.  Anuor,  {18i!7)  31  J.  P.  773.     See  also;»s<,  p.  321,  322. 

(c)  Printed  as  amended  by  Salmon  Fishery  Act,  1873,  s.  18. 

{d)  For  examples  of  fixed  engines,  see  Gore  v.  Special  Commissioners  fur 
E)ifiUsk  Fisheries,  (1871)  L.  R.  6  Q.  15.  561  ;  Uolford  v.  George,  (1S68)  L.  H.  3 
Q.  B.  630  ;  Birch  v.  Turner,  (1865)  29  .J.  P.  37  ;  and  see  sect.  4,  ante. 

{e)  Any  pereon  may  take  possession  of  and  destroy  illegal  engines  under  this 
section.  The  right  so  to  do  is  not  Hmitcd  to  conservators  or  overseers  appointed 
under  sect.  33  of  this  Act  :    IViUiums  v.  Blackanlt,  (1863)  2  H.  &  C.  33. 

(/)  A  net  used  in  contravention  of  this  section  may  be  presumed  to  be  in  the 
ownershii)  of  piTSons  in  whose  possession  it  is  found  :  I'anee  v.  Frost,  (1894)  58 
J.  P.  398. 

(</)  Second  olfeuce  penalty  must  be  21.  10.9.  to  10/.  ;  third  offence,  5/.  to  10/.  : 
Salmon  Fishery  Act,  1865,  s.  57  ;  S.alinon  Fishery  Act,  1873,  s.  18  (5). 

(/()  Three  nets  six  yards  in  length  and  one  yard  sixteen  inches  deep  were  set 
twelve  yards  apart,  and  extended  to  near  the  middle  of  the  river.  They  wore  fixed 
at  one  end  to  a  stone  on  the  bank,  and  at  the  other  end  the  net  was  kept  up  by 
corks,  with  lead  to  keep  them  down.  The  net  gave  way  as  soon  as  the  salmon 
touched  it,  and  the  fish  being  entangled  in  it  died.  Such  a  net  was  held  in  1864, 
by  Crompton,  ilellor,  and  Shee,  JJ.,  not  to  be  a  fixed  engine  within  the  meaning  of 
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engine,  but  (/)  this  section  shall  not  aftect  anj'  ancient  right  or  mode 
of  fishing  as  lawfully  exercised  at  the  time  of  the  passing  of  this 
Act  by  am'  person  by  virtue  of  any  grant  or  charter  or  immemorial 
usage  (X-) ;  Provided  always  that  nothing  in  this  section  contained 
shall  be  deemed  to  apply  to  fishing  weirs  or  fishing  mill  dams  (/). 

12.  The  following  regulations  shall  be  observed  with  respect  to 
dams : 

(1.)  No  dam  except  such  fishing  weirs  and  fishing  mill  dams  as 
are  lawfully  in  use  at  the  time  of  the  passing  of  this  Act,  by 
virtue  of  a  grant  or  charter  or  immemorial  usage,  shall  be 
used  for  the  purpose  of  catching  or  facilitating  the  catching 
of  salmon  (m)  : 

1.  Any  person  catching  or  attempting  to  catch  salmon  in 
contravention  of  this  section  shall  incur  a  penalty  (») 
not  exceeding  five  pounds  for  each  oft'cnce,  and  a 
further  penalty  not  exceeding  one  ])ound  for  each 
salmon  which  he  catches  : 

this  section  :  Thomas  v.  Jows,  (18(i4)  5  P..  k  S.  916  ;  but  this  was  before  the 
Salmon  Fishery  Act,  1S61,  where  the  definition  of  fixed  engine  was  amended. 
Consefjuently  in  1866  it  was  held  that  a  net  secured  at  one  end  to  a  pole 
temporarily  fixed  to  the  soil  on  the  edge  of  the  shore  was  a  fixed  engine  ;  see 
OMiiKj  Y.  'wild,  (1866)  14  L.  T.  402. 

((■)  "The  true  construction  of  the  exceiition  in  this  section  is,"  said  Bhichlnun,  .1., 
"that  it  only  ajiplies  to  individual  rights  of  jn'opcrty  belonging  to  individuals 
lawfully  exercised  at  the  time  of  the  passing  of  the  Act"  ;  .see  Bevins  v.  Bird, 
(1865)  12  L.  T.  304.  Conse(|nently  fishing  by  stake  nets  for  salmon  in  tidal 
wateis,  where  all  the  King's  snlijects  have  a  right  to  fi,sli  in  the  ordinary  way,  is 
not  permitted  by  individual  mendiers  of  the  pulilic. 

{k)  It  is  the  intention  of  the  Legislature  to  preserve  by  tliis  section  existing 
rights,  however  acciuireil  :  llollc  v.  Whytr,  (1868)  L.  R.  3  (J.  B.  2S6.  The 
use  of  putchers  and  stop  nets  for  a  period  of  forty-five  years  up  to  1862  does  not 
raise  a  conclusive  presumption  of  law  tliat  they  have  been  used  from  time 
innnemorial  and  arc  not  of  recent  origin  :  Ho/ford  v.  George,  (1868)  L.  K. 
3  Q.  B.  639. 

(1)  To  constitute  an  offence  against  this  section  the  engine  used  nnist  be  u.sed 
for  the  purpose  of  catching  .salmon.  So  where  a  net  was  fixed  to  the  soil  in  tidal 
waters  within  the  limits  of  a  salmon  fisliery  district,  but  was  so  placed  for  the 
purpose  of  catching  mullet  and  fish  other  than  salmon,  it  was  held  liy  Jlellor  and 
Ltish,  J.T.,  that  no  offence  liad  been  committed  under  this  section  :  Walls  v. 
Lucas,  (1871)  L.  R.  6  Q.  B.  226.  In  such  cases  it  is  a  ipiestion  of  intention,  which 
mu.st  be  gathered  from  the  conduct  of  defendant:  Baiies  v.  AVniis,  Times, 
22nd  February,  1902. 

( w)  A  fishing  mill-daiu  erected  between  1741  and  1 7.")1  in  a  river  above  the  flow 
of  the  tide,  and  where  the  river  was  not  navigalilc,  which  for  sixty  years  before  the 
passing  of  this  Act  had  been  used  in  substantially  the  same  way  as  it  was  used  at 
the  time  of  the  passing  of  this  Act,  was  held  in  Lord  Leconjicld  v.  Lord  Lon.sdalc, 
(1869)  L.  li.  5  C.  P.  657,  to  have  been  lawfully  in  use  at  the  time  of  the  ])assing 
of  this  Act,  although  no  grant  could  be  shown,  but  only  evidence  consistent  witli 
the  existence  of  a  grant  from  all  the  proprietors  whose  interests  could  be  affected 
by  the  fishing  mill-dam. 

((()  Second  offence  penalty  must  be  21.  10s.  to  51.,  and  10s.  for  each  salmon  ; 
third  offence,  5Z.,  and  II.  for  each  salmon  ;  Salmon  Fishery  Act,  1865,  s.  57  ; 
Salmon  Fishery  Act,  1873,  s.  18. 
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2.   All  traps,  nets,  and  contrivimccs  nsed  in  or  in  connexion 
with  tlie  iliim  for  the  ])ur]iose  of  c;itching  salmon  shall 
he  forfeited  : 
.'?.   All  salmon  cauuht  in  eontravcntion  of  the  aliove  pro- 
hibition shall  he  forfeited  : 
And  no  fishing  weir  (<;),  although  lawfidly  in  use  as  aforesaid,  shall  be 
used  for  the  jjiirposes  of  catching  salmon  unless  it  have  therein  such 
free  gap   as   is   hereinafter   mentioned  ;    and  no   fishing  mill  dam, 
although  lawfullj'  in  use  as  aforesaid,  shall  be  used  for  the  purposes 
of  catching  salmon   unless  it   have  attached   thereto  a  fish  pass  of 
such  form  and  dimensions  as  shall  be  approved  of  by  the  Board  of 
Trade,  nor  iniless  such  fish  pass  has  constantly  running  through  it 
such  a  flow  of  water  as  will  enable  salmon  to  pass  up  and  down  such 
pass,  but  so  nevertheless   that  such  pass  shall  not  be  larger  nor 
deeper  than  requisite  for  the  above  purposes. 

(i.)  (p)  No  person  shall  catch  or  attempt  to  catch,  except  by  rod  218 

and  line,  any  salmon  in  the  head  race  or  tail  race  of  any 
mill,  or  within  fifty  3'ards  below  any  dam,  unless  such  mill  or 
dam  has  attached  thereto  a  fish  pass  of  such  form  and 
dimensions  as  may  be  approved  by  tiie  Board  of  Trade,  and 
such  fish  pass  has  constantly  running  through  it  such  a  flow 
of  water  as  will  enable  salmon  to  pass  up  and  down  it  (7)  ; 
and  if  any  person  acts  in  contravention  of  the  foregoing 
provision, 

1.  He  shall  incur  a  jienalty  (;■)  not  exceeding  two  pounds 

for  each  oft'euce,  and  a  further  penalty  not  exceeding 
one  pound  for  every  salmon  so  caught : 

2.  He  shall  forfeit  all  salmon  caught  in  contravention  of 

this  section,  and  all  nets  or  other  instruments  used  or 
placed  for  catching  the  same. 

13.  Where  salmon  or  the  J'oung  of  salmon  are  led  aside  out  of  a    Penalty  on 

main  stream  by  means  of  any  artificial  channel  used  for  the  ijurpose    company  or 

•'  •'  ^       '  person  not 

of  supplying  towns  with  water,  or  for  supplying  any  navigable  canal,   erecting 

the   comiiany  or   persons   having   the   control   over   such    artificial   Kiat'iigs  to 
'       •'  '  °  ,      prevent  tlie 

channel   shall,   within   six   months   after  the   commencement  of  this   descent  of 

Act,  put  up  and  sliall  maintain,  at  their  own  costs  and  charges,  a   salmon  nito 

grating  or  gratings  across  such  channel,  for  the  purpose  of  preventing    streams. 

— 219 

(o)  That  is,  such  weiis  as  come  within  s.  27  :  lloUc  v.  ll'hyte,  (186S)  L.  1!. 
3  (J.  15.  286. 

(y/)  Now  the  distance  is  fifty  yards  aliove  and  one  handled  yaid.s  below  ;  see 
.Sahnon  Fishery  Act,  1873,  s.  17. 

{q)  It  is  a  breach  of  this  section  to  catch  fish  at  a  dam  built  solely  for  milling 
jiurposes  ;  .see  Gamcit  v.  Backliousc,  (1867)  L.  R.  3  Q.  B.  30,  at  p.  41  ;  see  also 
iloultoti  V.   jyWnj,  (1863)  2  H.  &  C.  25. 

(r)  Second  offence  penalty  must  be  1/.  to  2/.,  ami  10s.  to  1/.  for  each  salmon  : 
third  olTence,  2Z.,  and  1/.  for  each  sidmon  :  Salmon  Fishery  Act,  1865,  s.  57  ; 
Salmon  Fishery  Act,  1873,  s.  18. 
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the  descent  of  the  sahiiou  or  the  young  of  sahiion,  and  such  grating 
or  gratings  shall  be  placed  in  snch  form  and  manner  as  may  bo 
approved  by  one  of  the  inspectors  in  this  Act  mentioned  ;  and  any 
company  or  persons  failing  to  put  a  grating  or  gratings  in  cases 
where  they  are  recpiired  to  do  so  by  this  section  shall  incur  a 
penalty  (.«)  not  exceeding  five  pounds  for  every  day  after  the  expira- 
tion of  such  period  of  six  months  during  which  he  fails  to  comply 
with  the  provisions  of  this  section  ;  and  anj*  such  company  or  person 
failing  so  to  maintain  the  same  shall  incur  a  penalty  not  exceeding 
one  pound  for  every  day  during  which  such  failure  continues  : 
Provided  always  that  no  such  grating  shall  be  so  placed  as  to 
interfere  with  the  passage  of  boats  on  any  navigable  canal  (t). 

Prohibition  of  the  Destruction  of  Unseasoiin/jle  Fish. 

Penalty  on  14(»)-   ^^o  person  shall   do   any  of  the  following   things:  that  is 

taking  un-         ^^  ^    , 

clean  nsn.  /    \         i     ,,  i        ?  -7,  • 

2g-  (1.)   Wilfully  take,  kdl  or  injure  or  attempt  to  take,  any  unclean 

or  unseasonable  salmon  (r) ; 

(2.)  Buy,  sell,  or  expose  for  sale,  or  have  in  his   possession,  any 
unclean  or  unseasonable  salmon  {x),  or  any  part  thereof: 
And  any  person  acting  in  contravention  of  this  section  shall  incur  the 
following  penalties  ;  that  is  to  sa}', 

(1.)  He  shall  forfeit  any  fish  taken,  bought,  sold,  or  exposed  for 
sale,  or  in  his  possession  ; 

(2.)  He  shall  incur  a  penalty  not  exceeding  five  pounds  (y)  for  each 
such  offence,  and  «  further  penalty  ef  one  pound  in  respect 
of    each    fish    taken,    sold,    or   exposed   for   sale,    or    in   his 
possessio7i  : 
But  this  section  shall  not  apply — 

(1.)  To  any  person  who  takes  such  fish  accidentally,  and  forth- 
with returns  the  same  to  the  water  with  the  least  possible 
injury  : 

(2.)  To  any  person  who  takes  or  is  in  possession  of  such  fish  for 
artificial  proj)agation  or  other  scientific  purposes. 

Penalty  on  15.  No  person  shall  do  the  following  things  or  any  of  them  ;  that 

''■''^"'S  *"=  is  to  say, 

young  01  •' ' 

salmon.  

220,  224  (s)  Seconi.1  offence  nnist  be  2/.   10s.  to  5?.,  and  10s.   to  1/.  per  day  for  not 

maintaining;  third  ofl'ence,   51.,   and  11.  per  day  for  not  maintaining  :    Salmon 

FislieryAct,  1865,  s.  07  ;  Salmon  Fishery  Act,  1873,  s.  IS  (5). 

(0  Sec  also  Salmon  Fishery  Act,  1873,  s.  59. 

(a)  Printed  as  amended  by  the  Salmon  Fishery  Act,  1873,  .s.  18. 

(.r)  Salmon  includes  trout  and  char  ;  see  Salmon  Fishery  Act,  1873,  s.  18  (8). 

(;/)  Second  oU'ence  penalty  must  be  2/.  10s.  to  5/..  and  10s.  to  1/.  for  each  salmon  ; 
third  otl'eui'e,  5/.,  and  1/.  for  each  .salmon  ;  or  imprisonment  with  or  without  hard 
labour  for  one  to  six  months,  or.  if  a  licensee,  forfeit  of  license  ;  Salmon  Fishery 
Act,  18C5,  ss.  56,  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 
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(1.)  Wilfully  take  or  destroy  tlie  young  of  salmon  ; 

(■_'.)  Buy,  sell,  or   expose   for  sale,  or  have   in   liis   possession,  the 

yo\ing  of  salmon  (:)  ; 
(.3.)  Place  any  device  for  the  purjiose  of  obstructing  the  passage  of 

the  young  of  salmon  ; 
(4.)  Wilfully  injure  the  young  of  salmon  ; 

(").)  Wilfully  disturb  any  spawning  bed,  or  any  hank  or  shallow  on 
which  the  sjjawn  of  salmon  may  bo  : 
And  anj-  jiorson  acting  in  contravention  of  this  section  shall  incur  the 
following  penalties  ;  that  is  to  say, 

(1.)  He   shall    forfeit   all    the   young   of    salmon    found    in    his 

possession  : 
(2.)  Ho  shall  forfeit  all  rods,  lines,  nets,  devices,  and  instruments 

used  in  committing  any  of  the  above  offences  ; 
(3.)  He  shall  for  each  oflence  pay  a  penalty  (a)  not  exceeding  five 
pounds ; 
But  nothing  herein  contained  shall  applj-  to  any  person  wlio  may 
have  obtained  such  young  of  salmon  for  artificial  propagation  or 
other  scientific  purposes,  and  nothing  herein  contained  shall  prejudice 
the  legal  right  of  any  owner  to  take  materials  from  anj'  stream. 

16.  If  any  person  wilfully  disturbs  or  attempts  to  catch  salmon   Penalty  on 
when  spawning,  or  when  on  or  near  their  spawning  beds,  he  shall  for  jjj.'j,  ^-Iihi'i" 
each  offence  incur  a  penalty  not  exceeding  five  ])Ounds(/))  ;  but  this  spiwnini;. 
section  shall  not  apply  to  any  person  who  may  catch  or  attempt  to  ^20 
catch  salmon   for  tiie    purposes  of  artificial  propagation    or   other 
scientific  purposes. 

Jiestririio7is  as  to  Times  of  Fishiiif/. 

17.  No  person  shall  fish  for,  catch,  or  attempt  to  catch  or  kill  *''"^'^  '""*• 
salmon  between  the  days  hereinafter  mentioned  (which  interval  is 
herein  referred  to  as  the  close  (c)  season)  ;  that  is  to  say,  between  the 
first  day  of  September  and  the  first  day  of  February  following,  both 
inclusive,  except  only  that  it  shall  be  lawful  to  fish  with  a  rod  and 
line  between  the  first  day  of  September  and  the  first  day  of 
November   following,    both    inclusive ;    and   any    person   acting   in 

(:)  A  person  who  whilst  fishing  for  trout  caught  n  number  of  samlets  was  held 
to  have  committed  no  offence  against  this  section  when  he  proved  that  he  did  not 
know  the  difference  between  samlets  and  trouts,  and  had  no  intention  of  taking 
or  having  samleta  in  his  possession  :  ffoptoa  v.  Thiryall,  (1863)  9  L.  T.  327. 
,\  person  may  be  convicted  of  an  ofience  against  the  Salmon  Acts  for  having 
young  salmon,  although  the  young  salmon  were  found  on  him  by  a  person  who 
had  no  right  to  search  him  :  Jams  v.  Oweni,  (1870)  34  J.  P.  7.'i9. 

(a)  Second  offence  penalty  must  be  2/.  10s.  to  5/.,  and  third  offence  R/.  : 
Salmon  Fishery  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 

(i)  Second  offence  penalty  nnist  be  21.  10s.  to  5/.  ;  third  offence,  51.  :  Salmon 
Fisher}'  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 

(c)  See  explanation  of  close  season  in  Salmon  Fishery  Act,  1873,  s.  4. 
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contravention  of  this  section  shall  forfeit  any  salmon  caught  by  him, 
and  shall  in  addition  thereto  incur  a  penalty  (<7)  not  exceeding  five 
pounds,  and  a  further  penalty  not  exceeding  two  pounds  in  respect  of 
each  salmon  so  caught  (e). 

18.  Power  of  Home  Office  to  extend  or  vary  close  season. — [Repealed 
by  Salmon  Fishery  Act,  1873,  s.  05.] 

19.  Penalty   on   selling   Fish  during  Close    Time. — [Repealed    by 
Salmon  Fishery  Act,  1873,  s.  65.] 

Removal  of  20.  The   proprietor  or    occupier  of  every  fishery  (/)  for  salmon 

ilmiii"  dose       shall,  within  thirty-six  hours  after  the  commencement  of  the  close 

time.  season  (</),  cause  to  be  removed  and  carried  away  from  the  waters 

22^  within  his  fishery  the  inscales,  hecks,  tops,  and  rails  of  all  cruives, 

boxes,  or  cribs,  and  all  j)lanks  and  temporary  fixtures  used  for  taking 

or  killing  salmon,  and  all  other  obstructions  to  the  free  passage  of 

fish  in  (A)  or  through  the  cruives,  cribs,  and  boxes  within  his  fishery ; 

and  if  any  proprietor  or  occupier  omits  to  remove  or  carry  away  in 

manner   aforesaid   any  things   hereby  required  to   be   removed    and 

carried  away  he  shall  incur  the  following  penalties  ;  {i)  (that  is  to 

say,) 

(1.)  He  shall  forfeit  all  the  engines  or  other  things  that  are  not 

removed  and  carried  away  in  compliance  with  this  section  ; 
(2.)  He  shall,  for  every  day  during  which  he  suffers  such  things  to 

remain  unremoved  beyond  the  period  prescribed  by  this  Act, 

pay  a  sum  not  exceeding  ten  pounds. 

"Weekly  close         21.  No  person  shall  fish  for,  catch,  or  kill  by  any  means  other  than 
^""''"  a  rod  and  line,  any  salmon  between  the  hour  of  twelve  of  the  clock 

at  noon  on  Saturday  and  the   hour  of  six  of  the  clock   on  Monday 
morning  ;  and  any  person  acting  in  contravention  of  this  section  shall 
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(rf)  On  any  conviction  nets  and  movable  instruments  are  forfeited,  and  second 
oH'ence  penalty  is  21.  10«.  to  ,1/.,  and  U.  to  21.  for  each  salmon  ;  third  offence,  5/. 
cuid  21.  per  salmon  or  imprisonment  with  or  witliout  hard  labour  for  one  to  -six 
months,  and  if  a  licensee  forl'eiture  of  licence  ;  Salmon  Fishery  Act,  18liS, 
ss.  56,  fJ7,  58  ;  Salmon  P'ishery  Act,  1873,  s.  18  (5). 

(c)  Any  net  nscd  is  also  forfeited  ;  see  Salmon  Fishery  Act,  1865,  s.  58. 

(/)  The  ocenjiier  of  a  fishing  mill  dam  is  the  owner  of  a  fishery  within  the 
meaning  of  this  section  and  must  remove  all  obstructions  to  the  passage  of  fish, 
and  does  not  by  removing  the  "hecks"  witliout  the  "hatches"  comply  with  this 
section  :  Hodgson  v.  Little,  (1803)  8  L.  T.  3.'i8. 

(g)  For  meaning  of  close  season,  see  Salmon  Fishery  Act,  1873,  s.  4. 

(A)  "Where  a  dam  has  been  used  as  a  fishing  mill  dam  up  to  a  date  subsequent 
to  the  passing  of  this  Act,  but  the  use  of  it  for  fishing  purposes  was  tlien 
abandoned  and  all  appliances  removed,  it  ceased  to  be  a  fishing  mill  dam  within 
this  Act,  and  the  occupier  is  not  bound  to  remove  obstructions  to  the  free  passage 
of  fish  as  required  by  tliis  section  :  Hussiler  v.  Fikc,  (1878)  4  Q.  B.  D.  24. 

(i)  Second  ofl'ence  penalty  must  be  21.  10s.  to  10/.,  and  third  oU'ence  5/.  to  10/.  : 
Salmon  Fishery  Act,  1865,  a.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 
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forfeit  all  fish  taken  by  him,  and  any  net  (/)  or  moveable  instrument 
iised  by  him  in  taking  the  same,  and  in  addition  thereto  shall  incur 
a  penalty  (/)  not  exceeding  five  pounds,  and  a  further  penalty  not 
exceeding  one  pound  in  respect  of  each  fish  so  taken  between  twelve 
of  the  clock  at  noon  on  Saturday  and  six  of  the  clock  on  Monday 
morning;  but  nothing  in  this  section  contained  shall  compel  the 
owner  of  anj-  putts  t)r  putchers  to  remove  or  draw  up  the  same  diuMug 
such  time  as  is  mentioned  in  this  section,  or  subject  him  to  a  penalty, 
so  that  he  lets  down  a  net  in  such  manner  or  uses  such  other  device 
as  the  ]5oard  of  Trade  approves  for  the  purpose  of  preventing  salmon 
passing  into  the  putts  or  putchers  diu-ing  such  time  as  aforesaid  (m). 

2Z-  The   jiroprietor  or  occupier   of  every  fishery   shall,  between    A  free  passage 
twelve  of  the  clock  at  noou  on  Saturday  and  six  of  the  clock  on  the    through  cribs 
Monday  morning  following,  maintain  a  clear  opening,  of  not  less  than   or  traps 
foiu-   feet  in   width  from  the  bottom  to  the  top,  through  all  cribs,    'lose^time'^ 
l)Oxes,  or  cruives  used  for  taking  salmon  within  his  fishery,  so  that  a  221 

free  space  of  that  width  is  effectually  secured  for  the  passage  of  fish 
up  and  down  through  each  box,  crib,  or  cruivc,  whether  used  for  the 
purpose  of  fishing  or  not ;  and  shall,  for  the  purpose  of  maintaining 
such  opening,  remove  the  inscales  and  rails  of  all  such  boxes,  cribs, 
or  cruives;  and  any  person  acting  in  contravention  of  this  section 
shall  incur  the  following  penalties  :  (>i) 

(1.)  He  shall  for  each  oflence  pay  a  sum  not  exceeding  five  pounds, 
and  a  further  penaltj'  not  exceeding  one  pound  for  each  fish 
so  taken. 

(2.)  He  shall  forfeit  every  fish  caught  in  contravention  of  this  section. 
Fish  Passes. 

S23  (o).   Any  proprietor  of  a  fishery  or  a  hoard  of  conservators,  with    Proprietor 
the  written  consent  of  the  Board  of  Trade,  may  attach  to  every  dam   "f  BoardoT 
existing  at  the  time  of  the  passing  of  this  Act  a  fish  pass,  of  such   Trade  may 
form  and  dimensions  as  the  Board  of  Trade  may  approve,  so  that  no    pls'ses'to^exist- 
injury  be  done  to  the  milling  power  or  to  the  supply  of  water  to  or   iiij,'daiiis. 
of  any  navigable  river,  canal  (p),  or  other  inland  navigation  by  such       ^15,  217 

(t)  Fishing  for  salmon  witli  a  net  during  prohibited  liours  renders  tlie  net 
liable  to  forfeiture,  althovigli  no  fish  are  in  fact  cauglit  :  Jiul/icr  v.  Harris,  (1876) 
1  Ex.  D.  97. 

(/)  Second  ofTence  penalty  must  be  2/.  10s.  to  »/.,  and  10.?.  to  1/.  for  eacli  fish  : 
third  offence,  5/.  and  lA  per  fish  :  Salmon  Fishery  Act,  18(j5,  s.  57  ;  Salmon 
Fishery  Act,  1873,  s.  18  (5). 

(«!)  By  the  Salmon  Fishery  Law  Amendment  Act,  1879,  s.  1,  these  provisions 
as  to  the  weekly  close  season  do  not  apply  to  pntts  and  jiutchcrs.  The  annual 
<'lose  .season  for  this  mode  of  fishing  commences  on  the  1st  of  September  and  ends 
on  the  1st  of  May. 

(«)  Second  offence  penalty  must  be  2/.  ICs.  to  5/.,  and  10s.  to  1/.  for  each 
fish  ;  third  oll'cnce,  ^l.  and  1/.  per  fish  :  Salmon  Fishery  Act,  1865,  s.  57  : 
.Salmon  Fishery  Act,  1873,  s.  18  (5). 

(o)  Printed  as  amended  by  Salmon  Fisliery  Act,  1873,  s.  53. 

{p)  See  also  Salmon  Fishery  Act,  1873,  s.  50. 
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fish  pass ;  and  any  person  obstructing  any  pei'son  legally  authorized 
in  erecting:  or  doing  any  necessary  act  to  erect  or  maintain  sucli  fish 
jjass  shall  incur  a  penalty  (7)  not  exceeding  ten  pounds  for  each  act 
of  obstruction  ;  and  any  person  injuring  such  fish  pass  shall  pay  the 
expense  of  repairing  the  injury  (r),  such  expense  to  be  recovered  in  a 
summary  manner,  and,  in  addition  thereto,  if  such  injury  is  wilful, 
shall  incur  a  penalty  («)  not  exceeding  five  pounds  ;  and  any  person 
doing  any  act  for  the  purpose  of  preventing  salmon  from  passing 
tlnough  a  fish  pass,  or  taliing  any  salmon  in  its  passage  through  the 
same,  shall  incur  a  penalty  (t)  not  exceeding  five  pounds  for  a  first 
offence,  and  not  exceeding  ten  potmds  for  each  subsequent  offence, 
and  shall  forfeit  any  salmon  taken  by  him  in  contravention  of  this 
section,  and  any  instrument  used  by  him  in  taking  the  same :  Pro- 
vided that  if  any  injury  is  done  to  any  dam  by  reason  of  the  affixing 
of  a  fish  pass  in  pursuance  of  this  section,  any  person  sustaining  any 
loss  thereby  may  recover  compensation  for  such  injury  in  a  summary 
manner  from  the  person  or  body  of  persons  by  whom  such  fish  pass 
lias  been  affixed  (?*). 

24  (x).  Tlio  Board  of  Trade  shall  not  give  tlicir  consent  to  the  attach- 
ment by  a  proprietor  or  n  hoard  of  conservators  of  a  fish  pass  to  any 
dam,  in  pursuance  of  the  last  preceding  section,  unless  such  pro- 
prietor or  board  of  conservators  proves,  to  the  satisfaction  of  the 
Board  of  Trade,  that  he  has  served  notice  on  the  owner  of  such  dam 
of  his  intention  to  apply  for  such  consent,  and,  at  the  same  time,  has 
furnished  him  with  plan  and  specification  of  the  fish  jwss  which  he 
proposes  to  erect,  a  reasonable  time  before  his  application  ;  and  it 
shall  be  lawful  for  such  owner  to  urge  any  objections  he  may  think 
fit  to  the  Board  of  Trade  against  their  giving  their  consent,  and  the 
Board  of  Trade  shall  take  any  objections  so  made  into  consideration 
before  they  give  their  consent  to  the  attachment  of  the  fish  jiass. 

25.  Every  person  who,  in  waters  where  salmon  are  foiuid,  con- 
structs a  new  dam,  or  raises  or  alters,  so  as  to  create  increase<l 
obstruction  to  fish,  a  dam  already  constructed,  shall  attach  and 
maintain  attached  thereto  in  an  efficient  state  a  fish  pass  of  such 
form  and  dimensions  as  may  be  determined   by  the  Board  of  Trade, 


(5)  Second  offence  penalty  nuist  be  21.  10s.  to  10?.,  and  third  offence  £5  to  101.  : 
Salmon  Fishery  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 

()■)  See  also'^Sahnon  Fishery  Act,  1873,  s.  48. 

is)  Second  ofl'ence  penalty  must  lie  21.  10s.  to  5?.  ;  third  offence,  01.  :  Salmon 
Fishery  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 

(/)  Second  offence  jienalty,  '21.  10s.  to  10/.  ;  third  offence,  5?.  to  10/.  :  Salmon 
Fishery  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 

(u)  Proceedings  for  the  recovery  of  the  compensation  must  be  commenced 
within  two  years  after  the  fixing  of  the  fish  pass  ;  see  Salmon  Fishery  Act,  1865, 
.s.  59. 

(.r)  Printed  as  amended  by  Salmon  Fisliery  Act,  1873,  .s.  53. 
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and  if  he  ilo  not,  sucli  person  sliall  incur  a  penalty  (.(/)  not  exceeding 
five  pounds;  and  it  sliall  be  lawful  for  the  Hoard  of  Trade  to  cause 
to  he  done  any  work  hy  this  section  required  to  be  done  by  such 
person,  and  to  recover  the  expense  of  doing  the  same  in  a  summary 
manner  from  tlie  person  in  default ;  but  this  section  shall  not  authorize 
anything  to  be  done  which  may  injuriously  att'ect  any  navigable  river, 
canal,  or  inland  navigation,  nor  shall  anything  in  this  or  the  last 
preceding  section  prevent  any  person  from  removing  a  fish  jjass  for 
the  purpose  of  repairing  or  altering  a  dam,  so  that  within  a  reasonable 
time  he  restore  such  fish  ]iass  in  as  an  efficient  a  state  as  it  was  before 
he  removed  the  same  (;). 

36  ((t).  .   .  .  The  sluices,  if  any,  for  drawing  oft'  the  water  which    Supply  of 
would  otherwise  flow  over  mit/  dam  shall  be  kept  shut  on  Sundays  and  ^^'"'^''  **>  "S" 
at  all  times  when  the  water  is  not  required  for  milling  purposes  in  such  gjg 

manner  as  to  cause  such  water  to  How  through  the  fish  pass,  if  any, 
or  over  the  dam  ;  and  any  person  making  default  in  complying  with 
the  requisitions  of  this  section  shall  inciu-  a  penalty  not  exceeding 
five  shillings  per  hour  for  every  hour  during  which  such  default  con- 
tinues ;  but  this  section  shall  not  preclude  any  person  from  opening 
a  shiiee  for  the  purpose  of  letting  oft'  water  in  cases  of  flood,  or  for 
milling  j)urposes,  or  when  necessary  for  the  purposes  of  navigation, 
or  for  cleaning  or  repairing  any  dam  or  mill  or  the  appurtenances 
thereof. 

lleatiictiiins  ax  to  Fixhinij  Weirs. 

27.   Where  auj'  fishing  weir  extends  more  than  halfway  across  any    Constiuetion 

stream  (4)  at  its  lowest  state  of  water,   it  shall  have  a  free  gai)  or   "f'"'^  §»■?»■ 
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opening  in  accordance  with  the  regulations  following,  unless  otherwise 

authorized  by  the  Board  of  Trade,  under  the  powers  of  this  Act ;  that 

is  to  say, 

(1.)  The  free  gap  shall  be  situate  in  the  deepest  part  of  the  stream 

between  the  points  where  it  is  intercepted  by  the  weir : 
(2.)  The  sides  of  the  gap  shall  be  in  a  line  with  and  parallel  to  the 

direction  of  the  stream  at  the  weir  : 
(3.)  The  bottom  of  the  gap  shall  be  level  with  the  natural  bed  of 

the  stream  above  and  below  the  gap  : 
(■4.)  The  width  of  the  gap  in  its  narrowest  part  shall  be  not  less 

than  one  tenth  part  of  the  width  of  the  stream  ;  provided 

alwaj's,  that  such  gap  shall  not  be  required  to  be  wider  than 

forty  feet,  and  shall  not  in  any  case  be  narrower  than  three 

feet. 

(y)  Second  offence  penalty  must  be  21.  10s.  to  ol.  ;  third  offence,  f>l.  :  Salmon 
Fishery  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 
(c)  See  also  sect.  4<i  of  Salmon  Fisheiy  .Vet,  1873. 
(o)  Piinled  as  amended  by  Snlniou  Fishery  Act,  1873,  s.  53. 
(6)  See  UuUc  v.  Whijtc,  (18(58)  L.  H.  3  Q.  B.  280. 
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Enlordng  free        28.  The   following   rules   shall    be    observed    for  the   purpose   of 
gaps  111  hs  iiiig    ejjfQj.gjijg  efficient  free  gaps  in  fishing  weirs:  that  is  to  say, 

2ig  (1.)  Where  a  weir  is  without  a  legal  free  gap  at  the  time  of  the 

commencement  of  this  Act  the  owner  of  such  weir  shall  within 
twelve  months  after  the  commezicement  of  this  Act  make 
such  a  gap,  and  if  he  does  not  ho  shall  incur  a  penalty  not 
exceeding  five  pounds  for  every  day  after  the  expiration  of 
such  period  of  twelve  mouths  during  which  he  does  not  make 
such  gap  : 
(2.)  Where  a  free  gap  has  been  made  in  a  weir,  but  the  same  is  not 
maintained  in  accordance  with  this  Act,  the  owner  of  such 
weir  shall  incur  a  penalty  not  exceeding  one  pound  a  day  for 
each  day  he  is  in  default  : 
(3.)  No  alteration  shall  be  made  iu  the  bed  of  any  river  in  such 
manner  as  to  reduce  the  flow  of  water  through  a  free  gap  ; 
if  it  is,  the  person  making  the  same  shall  incur  a  penalty  (r) 
not  exceeding  five  pounds,  and  a  further  penalty  of  one  pound 
a  day  until  he  restores  the  bed  of  the  river  to  its  original 
state  : 
216  (4.)   No  person  shall  place  any  obstruction,  use  any  contrivance,  or 

do  any  act  whereby  fish  may  be  scared,  deterred,  or  in  any 
way  prevented  from  freely  entering  and  passing  up  and  down 
a  free  gap  at  all  periods  of  the  year  ;  and  anj'  person  placing 
any  obstruction,  using  any  contrivance,  or  doing  any  act  iu 
contravention  of  the  regulation  lastly  hcreiu-before  contained 
shall  incur  a  penalty  (</)  not  exceeding  five  pounds  for  the 
first  oftence,  and  not  exceeding  ten  pounds  for  each  subse- 
quent offence  ;  but  this  last  regulation  shall  not  apply  to 
a  temporary  bridge  or  boai-d  used  for  crossing  the  free  gap, 
and  taken  away  immediately  when  a  person  has  crossed  the 
same. 

Construction  29.  The  following  rules  shall  be  observed  in  relation  to  the  con- 

ol  boxes  and      .struction  of  boxes  and  cribs  in  fishiu''  weirs  and  fishing  mill  dams  ; 
cribs  in  nsliing  "  o  > 

weirs  and  that  is  to  say, 

tislung  mill  ,j  X   rj,j^  surface  of  the  sill  shall  be  level  with  the  bod  of  the 

ilams.  ^     '        ^       i  i 

216,  218  "■^'61' : 

(2.)  The  bars  or  inscales  of  the  heck  or  upstream  side  of  the  box 

or  crib  shall   not   lie   nearer    each  other   than    two    inches, 

and  shall  be  capable  of  being  removed  and  shall  be  placed 

perpendicularly : 


(c)  Secoiul  offence  penalty  must  be  "2/.  10s.  to  a!.,  ami  10s.  to  1/.  per  day  ;  tliirJ 
offence,  51.  and  1/.  per  day  :  Salmon  Fishery  Act,  1S65,  s.  57;  Salmon  Fishery 
Act,  1873,  s.  18  (5). 

(rf)  Second  offence  penalty  must  ho  '2/.  10s.  to  107.  ;  third  offence,  5/.  to  10/.  : 
Salmon  Fishery  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 
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And  the  owner  of  any  fishing  weir  or  fishing  mill  datn  that  has 
attached  thereto  any  box  or  crib  in  contravention  of  this  Act  shall 
bring  the  same  into  conformity  with  this  Act  within  six  months 
after  the  commencement  of  this  Act ;  and  he  shall  incnr  a  penalty 
not  exceeding  five  pounds  for  every  day  after  the  expiration  of 
such  period  of  six  months  during  which  he  fails  to  comply  with  the 
provisions  of  this  section  ;  and  any  owner  failing  so  to  maintain 
the  same  shall  incur  a  penalty  (c)  not  exceeding  one  pound  for  every 
day  during  which  such  failure  continues. 

30.  There  shall  not  be  attached  to  any  box  or  crib  in  any  fishing   Construction 
weir  or  fishing  mill  dam  any  spur  or  tail  wall,  leader,  or  outrigger  of  juXhi,,,,' 

a  greater  length  than  twenty  feet  from  the  upper  or  lower  side  of   weirs  or  fish- 
such  box  or  crib;  and  i£any  box  or  crib  in  any  fishing  weir  or  fishing      "„  „' 
mill  dam  has  any  walls,  leaders,  or  outriggers  in  contravention  of 
this  section,  the  owner  of  the  weir  or  fishing  mill  dam  shall  incur  a 
penalty  (/)    not  exceeding    one    pound    for    every   day  during   the 
continuance  thereof. 

Cexthal  Authority. 

31.  The  general  superintendence  of  the  salmon  fisheries  through-  General  super- 
out  England  shall  be  vested  in  the  Board  of  Trade,  and  it  shall  be  i"i"rie"ry°^ 
lawful  for  the  Board  of  Trade  to  appoint  two  inspectors  of  fisheries    I'.oanl  of 

for  three  years,  to  assign  to  them  their  duties,  and  to  pay  to  them    ^''*'''^- 
such  salaries   as    may  from    time    to    time    be    determined    by    the 
treasury. 

The  Board  of  Trade  may  from    time   to  time   remove  the   said 
inspectors,  and  appoint  other  pei-sons  in  their  stead. 

32.  The   Board  of  Trade  shall  annually  lay  before  Parliament   Annual 

reports  from  the  inspectors,  which  reports  shall    contain  as  far  as   inspectors  to 

may  be  practicable  a  statistical  account  of  the  fisheries,  with  such    '«  laid  before 

1         •     .  .  1.  11  i-  ,r       1    f       I'arliiinient. 

other  mtormation  as  may  be  collected,  and  suggestions  offered  tor 

their  regulation  and  improvement  ((/). 

33.  It  shall  be  lawful  for  the  justices  of  the  peace  assembled  at   .lustices  at 

,  .  ■  r-  ii  /•  i-         i      i-  i.      Sessions  to 

any  general  or   quarter  sessions  oi  the  peace  from  time  to  time  to   i,.|,,oj||{ 

appoint  conservators  or  overseers  for  the  preservation  of  salmon,  and   eonservatois 

enforcing  for  that  purpose  the  provisions  of  this  Act  within  the  limits 

of  the  jurisdiction  of  such  justices  (/( ). 


(e)  Second  offence  penalty  must  be  10s.  to  II.  ;  third  oHence,  1/.  :  Salmon 
Fishery  Act,  18(35,  s.  .57  ;  Salmon  Fishery  Act,  187-3,  s.  18  (5). 

{/)  Second  otlenee  penalty  must  lie  10s.  to  1/.  ;  third  otieuce,  11.:  Salmon 
Fishery  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  IS  (n). 

ig)  The  provisions  of  this  section  as  amended  by  the  Salmon  and  Freshwater 
Fisheries  Act,  1886,  extend  and  apply  to  all  salmon,  freshwater  and  sea  lisheries 
over  which  the  Hoard  of  Trade,  under  the  Salmon  and  Freshwater  Fisheries  Acts, 
have  jurisdiction  and  control;  see  Salmon  and  Freshwater  Fisheries  Act.  1886, 
s.  6. 

(A)  This  power  is  now  trausferred  to  the  county  councils  by  the  L(jcal  Govern- 
ment Act,  1888,  s.  3,  sub-s.  xiii. 
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Justices  may         34.  It  shall  be  lawful   for  any  justice   of  the    peace,   upon  an 

raiit  to'fiiti'i-      iiiforniation   on   oath    that  there    is  probable  cause   to  suspect   any 

suspecteil  breach  of  the   provisions  of   this   Act   to   have  been  committed  on 

^  any    premises,   or  any   salmon   illegally   taken    or   anj'   illegal    nets 

or    other    engines    to   be    concealed    on    any   premises,    by   warrant 

under  his  hand  and  seal,  to  authorize  and  empower  any  inspector, 

water  bailiff,  conservator,  constable,   or  police  officer  to  enter  such 

premises  for  the  purposes  of  detecting  such  ott'ence,  or  such  concealed 

fish,  at  such  time  or  times,  in  the  day  or  night,  as  in  such  warrant 

may  be  mentioned,  and  to  seize  all  illegal  engines,  or  any  salmon 

illegally  taken,  that  may  be  found  on  such  premises  ;  provided  that 

no  such  warrant  shall  continue  in  force  for  more  than  one  week  from 

the  date  thereof  (?').  • 

Leual  Proceedings. 

35.  liecovi-ri/   of  Penaltits. — [Repealed  by  Salmon  Fishery  Act, 
1873,  s.  05.] 

OH'eiices  on  36.  Where  any  ott'ence  under  this  Act  is  committed  in  or  upon 

nyeis  may  lie     .^,jy  ^yjiters  forming  the  boundary  between  any  two  counties,  districts 

tried  111  county  .       °  ■'  •' 

on  either  siile.    of  quarter  sessions  or  petty  sessions,  such  offence  may  be  prosecuted 

before  any  justice  or  justices  of  tiie  peace  in  either  of  such  counties 

or  districts. 

OHeiices  com-  37.  Any  ott'ence  committed  under  this  Act,  on  the  sea  coast  or  at 
mitted  on  sea  gg.j^  beyond  the  ordinary  jurisdiction  of  any  justice  of  the  peace, 
to  be' tried.        shall   be  deemed   to  have  been  committed  within  the  body  of  any 

county  abutting  on  such  sea  coast  or  adjoining  such  sea,  and  may 

be  tried  and  punished  accordingly. 

Saving  clause        38.  Nothing  in  this  Act  contained  shall  prejudice  the  legal  right 

for  diedgiiif,'.     ^,f  ,^,jy  conservators,  directors,  commissioners,  undertakers,  persons, 

or  body  of  persons  corporate  or   unincorporate    to   dredge,    scoui', 

cleanse,  or   improve   any   navigable    river,    canal,    or   other   inland 

navigation. 

Repeal  of  Acts. 

39.  Ji'i'jieal  of  Acts. — [Repealed   by  Stat.  Law   Rev.   Act,    1875, 
38  .t  39  Vict.  c.  66.] 


Schedule. 
Eepealed  by  Stat.  Law  llev.  Act,  ISTo. 


(i)  III  this  section  the  word  "salmon"  iiichides  trout,  char,  and  all  freshwater 
fisli ;  and  the  justices  liave  power  to  authorise  the  search  of  any  ineinises  in 
cases  of  offences  against  tlie  Freshwater  Fisheries  Act,  1878,  as  well  as  under  tliis 
Act ;  see  the  Freshwater  Fisheries  Act,  1878,  s.  9,  jmst,  p.  342. 
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26  Vict.  c.  10. 

Ah  Aft/or  Prohibitinij  the  Exjiurtation  of  Salmon  at  Certain  Times. 

[20th  April,  1863.] 
Preuiuble  recites  2-i  &  25  Vict.   c.    lO'J ;    2')  &   26  Vict.  c.   97  ; 
22  &  23  Vict.  c.  70. 

1.  This  Act  may  be  cited  fur  all  purposes  as  "The  Salmon  Acts   shoit  titlf. 
Amendment  Act,  1863." 

2.  No  part  of  the  United  Kingdom,  however  situated  with  regard  "  Parts 
to  any  otlier  part,  shall  be  deemed  for  the  purposes  of  this  Act  to  bo  ,i„ii„ej. 
jiarts  beyond  seas. 

3.  No  unclean  or  unseasonable  salmon,  and  no  salmon  caught   Kxiiort  of 
during  tlie  time  at  which  the  sale  of  salmon  is  proliibited   in  the    „||seasoiiiil>le 
district  where  it  is  caught,  shall  be  exported  or  entered  for  exporta-   .siibuon,  m- 
tion  from  anj-  part  of  the  United  Kingdom  to  jiarts  bej-ond  seas.  .,f  c^.i.t.,;,',  " 

All  salmon  exported  or  entered   for  exportation  in   contravention   times 
of  tliis  section  shall  be  forfeited,  iuul  the  person  exporting  or  entering  „     " 

the  same  for  exportation  shall  be  sulijcct  to  a  penalty  not  exceeding  five 
pounds  in  respect  of  each  salmon  so  exported  or  entered  for  exportation. 

The  burden  of  proving  that  any  salmon  entered  for  exportation 
from  any  part  of  the  United  Kingdom  to  parts  beyond  seas  between 
the  third  day  of  September  and  the  thirtieth  day  of  Ajml  following 
is  not  so  entered  in  contravention  of  this  Act  shall  lie  on  the  person 
entering  the  same  for  exportation  (/(•). 

4.  All   penalties  under  this  Act   may  be  recovered    in   England    Rt-i-overy  of 
except  within  the  limits  of  the  said  Tweed  Fislieries  Act,  as  penalties    l"'"a"'es. 
under  the  Salmon  Fishery  Act,  1861  ;  in  Ireland  as  penalties  imder  ^  I'xx" 

the  Act  passed   in  the  session  of  the  fifth  and  sixth  yeai-s  of  the   24  k  25  Vii;t. 
reign  of  Her  present  Majesty,  chapter  one  hundred  and  six,  intituled   'J' .  '  ;.. 
An  Act  to  Regulate  the  Irish  Fisheries  ;  in  Scotland,  except  within   r..  lOC. 
the  limits  of  the  said  Tweed  Fisheries  Act,  as  penalties  under  the    ,      .,  ..; 
Salmcm  Fisheries  (Scotland)  Act,  1862  ;  and  within  the  limits  of  the 
said  Tweed  Fisheries  Act,  in  manner  prescribed  liy   "  Tlie  Tweed 
Fisheries  .\ct,  1657." 

28  &.  29  Vict.    c.   121. 

[NuiK. — Tliioiij;lioiit  tliis  Act  the  Board  of  Ti'ailo  h.as  Ijeeii  sulistituted  for  the 
HiiiiU'  Oliice  ami  Secretary  of  State  in  acoonlance  with  the  provisions  of  the 
Salmon  and  Freshwater  Fisheries  Act,  1886.] 

An  Act  to  amend   "The  S'l/moii  Fisheri/  Act,   18G1." 

[5th  Jnlj-,   1865.] 
Preamble  recites  2-1  &,  25  Vict.  c.  109. 

J'relimltiari/. 
1.  This  Act  may    be    cited   fur    all    purposes    as    "The    Salmon   short  title. 
Fishery  Act,  1865,"  and  this  Act  and  the  Salmon  Fishery  Act,  1 86 1, 

(/■)  Printed  as  amended  by  the  Salmon  Acts  Amendment  Act,  1870,  s.  3. 
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maj    be    cited   together   as   the  "Salmon   Fishery  Acts,  1861    and 
1865." 

2-  This  Act,  so  far  as  is  consistent  with  the  tenor  thereof,  shall 
be  read  as  one  with  the  Salmon  Fishery  Act,  1861. 

3.  In  this  Act  and  the  Salmon  Fishery  Act,  1861,  the  following 
words  shall  have  the  meanings  herein-after  assigned  to  them,  nnless 
there  be  something  in  the  subject  or  the  context  repugnant  to  such 
construction  ;  that  i.s  to  say, 

"River"  shall  include  such  jiortion  of  any  stream  or  lake,  with 
its  tributaries  (/ ),  and  such  portion  of  any  estuary,  sea,  or  sea 
coast,  as  may  from  time  to  time  be  declared,  in  manner  herein- 
after provided,  to  belong  to  such  river  : 
"  Salmon  river  "    sliall  mean  any  river  as  above  defined  frequented 

by  salmon  or  young  of  salmon  : 
"  Quarter  sessions  "  shall  include  "  general  sessions  :  " 
Any    riding,  division,   or  liberty   of   a  county  having   a  separate 
Court  of  quarter  sessions  shall,  for  the  purposes  of  this  Act, 
be  deemed  to  be  a  county. 


Power  to 
justices  of 
county  to 
apiily  fur 
formation  of 
fishery 
distrii'ts. 

203 


Limits  of 
river  and  ol' 
tislieryilistrict 
how  settled. 


Appointment  of  Conservators. 

[Note. — The  powers  of  justices  are  now  transferred  to  the  County  Councils  by  the 
Local  Government  Act,  188S,  s.  3,  snb-s.  13.] 

4.  The  justices  of  a  county  at  any  Court  of  quarter  sessions 
held  after  the  passing  of  this  Act  (due  notice  having  been  pre- 
viously given  according  to  the  practice  of  the  said  sessions)  may, 
by  writing  under  the  hand  of  their  chairman,  apply  to  the  Board 
of  Trade  to  form  into  a  fishery  district  or  districts  all  or  any  of  the 
salmon  rivers  {711)  lying  wholly  or  partly  within  their  county,  and 
the  said  Board  of  Trade  may  form  such  district  or  districts 
accordingly,  and  may  include  in  any  district  so  formed  any  river  or 
rivers,  or  jjarts  thereof,  although  not  situated  in  the  county  on 
behalf  of  which  the  application  is  made. 

5.  The  limits  of  a  river  .shall  be  defined  for  the  purposes  of  this 
Act,  and  a  fishery  district  shall  be  formed,  by  a  certificate  under  the 
hand  of  the  Board  of  Trade,  describing  the  limits  of  the  river  or 
district  l)y  a  reference  to  a  map  or  otherwise,  as  to  the  said  Board  of 

{I)  A  le.servoir  for  the  .supi)ly  of  water  to  towns  foi-med  by  damming  a  stream 
which  was  a  trilmtary  to  a  stream  is  not  a  tributary  within  the  meaning  of  this 
section  :  see  Ilnrbolllr  V.  'fen-tj,  (1882)  10  Q.  B.  D.  136,  137  ;  J/aU  v.  licid, 
(1882)  10  (J.  ]i.  U.  134,  «.  ;  Orotyc  v.  Ctti-2)cidci;  [1893]  1  Q.  15.  50.'..  A  stream 
which  inns  into  a  tril)Utary  is  a  tributary  :  Evans  v.  Oiren,  [1895]  1  Q.  B.  237  ;. 
MerrMsv.  Vudwulhuin;  (1882)  46  L.  T.  29. 

(to)  For  the  formation  of  trout  and  char  and  freshwater  lishery  districts,  rivers- 
iu  this  section  are  to  mean  any  river  freriuented  by  salmon,  trout  <u-  char,  or 
freshwater  fisli.  See  Fresliwater  Fisheries  Act,  1878,  s.  6,  and  Freshwater 
Fisheries  Act,  1884,  s.  2.  For  the  limits  of  the  various  districts,  see  the  annual 
reports  of  Inspectors  of  Salmon  ami  Freshwater  Fisheries. 
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Trade  may  inniear  expedient,  but  no  such  certificate  shall  be  granted 
unless  one  month's  previous  notice  of  the  intention  of  the  said  Board 
of  Trade  to  grant  the  scime,  and  of  the  intended  limits  of  the  river  or 
distriet,  has  been  given  by  advertisement  in  sucli  newspaper  or 
newspapers  pul)lished  or  circulating  witiiin  the  intended  limits,  and 
in  such  daily  morning  ne\vspa|)er  or  newspapers  published  in  London, 
as  may  be  directed  by  the  said  IJoard  of  Trade,  and  when  a  certificate 
has  been  granted  a  copy  shall  be  advertised  in  such  newspaper  or 
newspapers  (o). 

6.  Where  any  fishery  district  lies  wholly  within  any  one  county,    A|iiJoiiitineiit 
the  justices    of    that    county    in    (piarter    sessions    assembled    shall    t',iis  t.Mli.st'riut 
appoint  a  board  of  conservators  for  that  district,  and  shall  name  the    witliiii  limits 
time  and  place  at  which  the  first  meeting  of  any  board  so  appointed    "'  o'"' '"""ty- 
is  to  be  held. 

7.  Where  a  fishery  district  does  not  lie  wholly  within  the  limits  of  Coiiimittei'  for 
one  county,  the  justices  of  any  county  within  which  any  part  of  such  "f  |f/| jV,!,'.^',' '"^^ 
district  lies,  assembled  at  any  Court  of  (puirier  sessions,  may  apply  to    coiiiitia.s. 

tlie  justices  of  every  other  county  in  that  district  to  apjjoint  at  their  204 

next  Court  of  quarter  sessions  a  fishery  committee  of  three  of  their 
number,  to  form,  with  the  fishery  committee  of  the  like  number  to 
be  appointed  at  that  sessions  by  the  county  making  the  application, 
a  joint  fishery  committee  for  the  district. 

8.  An  application  under  this  Act  by  the  justices  of  one  county  to    Aiiplicatiou 
the  justices  of  another,  in    respect  of  the  appointment   of   a   joint   ,j[^.,j{  ^'f   '-^^^ 
fishery  committee,  sliall  be  made  by  the  clerk  of  the  peace  of  the  one   committLc. 
county    sending,    within    fourteen   days    after    the    holding    of    the  204 
sessions    at    which    the  application  is   resolved  on,  to  the  clerk  of 

the  peace  of  the  other  county,  by  post,  a  letter  re(puring  the  justices 
of  the  other  county  to  appoint  a  fishery  committee  at  their  then 
next  ensuing  quarter  sessions,  and  it  shall  be  the  duty  of  the  clerk  of 
the  peace  making  the  application,  and  of  the  clerk  of  the  peace  of 
every  county  to  whom  such  application  is  sent,  to  add  to  the  notice 
required  by  law  to  be  given  of  the  holding  of  such  last-mentioned 
sessions  a  notice  of  the  appointment  proposed  to  be  made  of  a  fishery 
comnnttee. 

9.  At  the  ([uarter  sessions  mentioned  in  the  ai)plicatiou  the  justices    Apiioiutimait 
of  each  county  shall  appoint  a  fishery  committee  of  three  of  their  "(„„^„'f^^.^. 
members  ;    and  any  county   neglecting   to  make  such  appointment 

shall  be  deemed  to  have  concurred  in  any  decision  that  may  be 

(o)  Under  sect.s.  3,  4  and  5,  when  the  justices  of  any  county  in  (|uai-tei-  sessions 
have  applied  for  the  formation  of  any  river  lyinx  wliolly  or  partly  in  their  county 
into  a  fishery  district,  the  Board  of  Trade  has  jurisdiction  by  its  certificate  to 
enlarge  the  limits  of  the  district  to  any  extent,  in  the  .same  and  neifshbouring 
counties,  as  it  in  its  discretion  may  think  fit :  Ji.  v.  Sir  George  Grey,  (1866) 
L.  K.  1  Q.  B.  469  ;  Salmon  and  Freshwater  Fisheries  Act,  1886. 
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arrived  at  by  the  fishery  committees  of  the  other  counties,  or  of  such 
of  them  as  may  appoint  a  fisherj'  committee. 

10.  The  clerk  of  the  peace  of  every  county  shall,  as  soon  as 
possible  after  the  appointment  of  a  fishery  committee  by  his  county, 
give  notice  by  post  to  the  clerk  of  the  peace  of  every  other  county 
in  the  district,  stating  in  siicli  notice  the  names  and  addresses  of  the 
members  composing  the  fishery  committee  of  his  county,  and  the 
clerk  of  the  peace  of  the  county  that  made  the  aj)plication  for  such 
appointment  shall,  in  the  notice  sent  b}'  him,  name  a  time  and  place 
at  which  the  joint  fishery  committee  for  such  district  is  to  meet. 

11.  The  said  joint  fishery  committee,  on  meeting  at  the  time  and 
place  aforesaid,  shall  elect  a  chairman,  and  the  chairman  elected  at 
the  first  meeting  shall,  if  he  is  present  at  the  time  appointed  for 
holding  any  other  meeting,  be  chairman  of  that  meeting ;  if  he  is 
not  so  ])rcsent  the  members  present  may  choose  any  one  of  their 
number  present  to  be  chairman  of  such  last-mentioned  meeting. 

A  joint  fishery'  conmiittee  maj'  adjourn  from  time  to  time  and  from 
place  to  place,  and  one  third  of  the  whole  number  of  members 
appointed  shall  be  a  quorum. 

Every  question  shall  be  decided  by  a  majority  of  votes  of  the 
members  voting  on  that  question,  and  in  the  event  of  an  equality  of 
votes  at  any  meeting  the  chairman  shall  have  a  second  or  casting 
vote. 

The  proceedings  of  a  joint  committee  shall  not  be  invalidated  by 
reason  of  there  being  any  vacancy  or  vacancies  in  their  body. 

12.  The  said  joint  fishery  committee  shall  proceed  to  appoint  a 
board  of  conservators  for  such  district,  and  shall  determine  the 
following  matters  : 

1.  The  number  of  conservators  to  be  appointed  as  a  board : 

2.  The  number  of  members  of  the  board  to  be  appointed  by  each 
county  in  the  district  : 

3.  The  names  of  the  first  members  of  the  board,  distinguishing 
those  who  are  to  be  considered  as  appointed  by  each  county: 

4.  The  time  and  place  at  which  the  first  meeting  of  the  said  board 
is  to  be  held  : 

5.  The  county  by  the  quarter  sessions  of  which  the  accounts  of 
the  board  are  to  be  audited,  herein-after  referred  to  as  the  audit 
county. 

Any  member  of  a  joint  committee  may  be  appointed  member  of 
the  board. 

13.  When  a  joint  committee  have  completed  their  dispositions  for 
the  formation  of  a  board  of  conservators  for  a  district,  they  shall  give 
notice  by  post  of  such  dispositions  to  the  clerks  of  the  peace  of  all 
the  counties  in  such  district,  and  when  such  notice  has  been  given 
the  joint  committee  shall  be  dissolved. 
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14.  Ex-ojicio  Membern  of  Baard. — [Repealed  by  Sjilmon  Fishery 
Act,  iST.'i,  s.  G.J.] 

15.  The  members  of  a  board  of  conservators  shall  hold  office  for   Tinuieoi' 
one  year,  and  be  appointed  annnally  at  quarter  sessions,  and  in  the   ",,"^'i,  ./t  ,.„ 
case  of  a  board  formed  by  a  joint  committee  in  the  proportions  fixed        204  2O6 
bj'  that  committee.     Retiring  menil)ers  shall  bo  eligible  for  re-appoint- 
ment ;  and  if  at  the  time  when  any  annual  appointment  ought  to 

take  place  no  such  appointment  is  made  the  existing  conservators 
shall  remain  in  office  until  their  successors  are  appointed. 

Any  casual  vacancy  occurring  by  death,  resignation,  or  otherwise 
in  the  office  of  conservator  may  be  filled  up  by  the  board,  and  the 
member  chosen  to  fill  such  vacancy  shall  hold  his  office  for  such  time 
only  as  the  member  vacating  would  have  held  the  same  if  no  vacancy 
had  occurred. 

16.  Notice  of  the  first  and  of  every  subsequent  appointment  of  a   Xotioe  of  ap- 
board  of  conservators,  specifying   the  names   and   addresses  of  the   r"'"'""'"'  " 
persons  appointed,  shall,  in  the  case  of  a  board  appointed  by  the 

justices  of  a  single  county,  be  advertised  by  the  clerk  of  the  peace 
of  that  county  in  some  newspaper  published  or  circulated  in  such 
county,  and  in  the  case  of  a  board  appointed  by  a  joint  committee 
be  advertised  by  the  clerk  of  the  peace  of  every  county  in  the 
district  in  some  newspaper  published  or  circulated  in  that  county. 

17.  After  the  appointment  of   a  board    of  conservators  in  pur-   Cesser  of 

suance  of  this  Act  in  any  district  the  powei-s  of  all  conservators  or   P"}^''V'»  of 

•'  '^  .  existuig  con- 

overseers    for  the  preservation  of  salmon,  appointed   in  pursuance   servators. 

of   any  other   Act  of   Parliament,  of  charter   or    custom,    and    all 

powers  of  appointing  the  same,  shall  absolutely  determine  within 

the  limits  of  the  said  district. 

18.  No   objection  shall   be    made   at  any  trial    or    in   any    legal   Rules  ns  to 
proceeding  to  the  validity  of  any  orders  or  proceedings  relating  to   "''.j«''ti""s  ii"d 
the    appointment  of  a  board   of  conservators   in  any  district  after 

the  expiration  of  three  calendar  mouths  from  the  date  of  the 
advertisement  of  such  appointment  in  the  newspaper,  and  a  copy 
of  the  newspaper  containing  the  advertisement  of  the  appointment 
of  a  board  of  conservators  shall  be  received  in  all  courts  of  justice 
and  iu  all  legal  proceedings  as  evidence  of  such  appointment  having 
been  made. 

19.  Where  more  than  one  salmon  river  [p)  not  included  in  the    Provisions  as 

same   fishery   district  flows   into  a  common  estuary  the    Board  of  t'>  ''"'""'on 

•'  •'  estuary. 

Trade  niaj'  define  the  limits  of  such  estnarj',  including  therein  any 

portion  of  tlie  adjoining  sea  or  seacoast,  and  form  it  into  a  separate 

district,  and  place  the  whole  of  such   district,  either   temporarily 

or  permanently,  within  the  jurisdiction  of  any  one  or  more  of  the 

boards  having  jurisdiction  over  the  salmon  rivers  (;>)  flowing  into 

(p  )  Jleaus  any  river  fi-efiuented  liy  sahiion,  trout,  or  char,  or  freshwater  fish  ; 

see  Freshwater  Fisheries  Act,  1878,  s.  0  ;  Freshwater  Fisheries  Act,  1884,  s.  2. 
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the  estuary,  or  place  such  district  under  the  jurisdiction  of  a  board 
comiwsed  of  representatives  from  the  other  boards,  and  may  require 
sucli  board  or  boards  to  pay  a  certain  proportion  of  the  licence 
duties  received  by  them  to  any  other  board  or  boards. 

20.  Alteratiom  of  Fishery  District. — [Repealed  by  Salmon  Fishery 
Act,  1873,  s.  G5.] 

Board  of  Conservators,  and  their  Officers. 

21.  A  board  of  conservators  shall  l)e  a  body  corporate,  liaving 
perpetual  succession  and  a  common  seal,  with  power  to  make 
contracts,  and  to  sue  and  be  sued  in  a  common  name. 

22.  A  board  of  conservators  shall  meet  for  the  despatch  of 
business,  and  shall  from  time  to-  time  make  such  regulations  with 
respect  to  the  election  of  a  chairman  of  their  meetings,  the  sum- 
moning, notice,  place,  management,  and  adjournment  of  their 
meetings,  and  generally  with  respect  to  the  transaction  and 
management  of  business,  including  the  quorum  of  meetings,  as 
they  think  fit,  subject  to  the  following  conditions  : 

(a.)  The  first  meeting  after  the  formation  of  the  district  shall  be 

held  at  the  time  and  place  fixed  in  a  manner  provided  by 

this  Act : 
(b.)  An  extraordinary  meeting  may  lie   summoned  at  any  time, 

on  the  requisition  of  three  members  of  the  board  : 
(c.)  The  quorum  to  be  fixed  by  the  board  shall  consist  of  not  less 

than  three  members  : 
(d.)  Every  question  shall  be  decided  bj'  a  majority  of  votes  of  the 

members  voting  on  that  question  ;  and  in  the  event  of  an 

equality  of  votes  the  chairman  for  the  time  being  shall  have 

a  second  or  casting  vote. 

Aiipointnient  S3.   A  board   of   conservators    may  appoint  committees   of  their 

ofeonnnittecs.  members,  may  fix  a  quorum  for  each  committee,  and  may  la}' 
down  rules  for  its  guidance.  Every  question  before  a  committee 
shall  be  decided  by  a  majority  of  votes  of  tlie  members  voting  on 
that  question,  and  in  the  event  of  an  equality  of  votes  the  chairman 
for  the  time  being  shall  have  a  second  or  casting  vote. 

24.  Amendment  of  Section  18  of  Salmon  Fisher//  Act,  ISGl. — 
[Repealed  by  Salmon  Fishery  Act,  1873,  s.  Go.] 

25.  No  act  or  proceeding  of  a  board  of  conservators  shall  be 
questioned  on  account  of  any  vacancy  or  vacancies  in  their  body  ; 
and  no  defect  in  the  qualification  or  appointment  of  any  person 
or  persons  acting  as  member  or  members  of  such  board  shall  be 
deemed  to  vitiate  any  proceedings  of  such  board  in  which  he  or 
they  have  taken  part. 
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26.  Evidence  of  Proceedings  at  Meedng.- 
Fisherj'  Act,  1873,  s.  65.] 

27.  A    board    of    conservators    sliall    have    power    within    their    Emimeratiou 

...  -1  I  /.    1,  .  ,1    ■  ,  1.    ,  1  ,1  ■  of  1K)\VI*1"S  of 

district  to  do  the  following  things,  or  snch  ol  them  as  tliey  may  in    \yo^^^■^\  „f 
their  discretion  think  expedient  ;  that  is  to  say,  conservators 

(I.)  From  time  to  time,  by  writing  under  the  hand  of  the  acting  ^^^ 

chairman   for   the   time   being  of    the  hoard,  to   appoint  a  209 

sufficient  number  of  water  bailiffs  and  other  officers,  to 
assign  to  them  their  salaries  and  duties,  and  to  remove  anj- 
water  bailiff  or  officer  so  ajipointed  :  Provided  always,  that 
nothing  herein  contained  shall  prevent  the  said  board  of 
conservators  from  obtaining  the  services  of  additional  con- 
stables under  the  Act  third  and  fourth  Victoria,  chapter 
eighty-eight,  section  nineteen,  for  the  purpose  of  carrying 
out  the  provisions  of  this  Act ;  such  constables,  when 
appointed,  to  have  all  the  powers  and  privileges  of  water 
bailiffs,  and  to  be  paid  for  their  services  by  the  said  board  : 

(2.)  To  issue  such  licences  for  fishing  as  are  provided  by  this  Act : 

(3.)  To  purchase  bj'  agreement,  for  the  purpose  only  of  removal, 
dams,  fishing  weirs,  fishing  mill  dams,  or  fixed  engines  they 
may  deem  it  expedient  to  remove  for  the  benefit  of  the 
fisheries  in  their  district : 

(4.)  To  take  legal  proceedings  {q)  against  persons  violating  the  pro- 
visions of  the  Salmon  Fisheries  Acts,  18R1,  186-j,  or  either 
of  them,  or  for  removing  such  wcii's  or  other  fixed  engines 
as  they  may  be  advised  are  illegal  : 

(•5.)  Generally  to  execute  such  works,  do  such  acts,  and  incur  such 

expenses  as  they  may  deem  expedient  to  be  executed,  done, 

or  incurred  for  the  protection  and  improvement  of  the  salmon 

fisheries  within  their  district,  the  increase  of  salmon,  and  the 

stocking  of  the  waters  in  their  district  therewith,  but  so  that 

it  shall  not  be  lawful  for  a  board  of  conservators  to  pay 

to  any  member   of  the   board  any   salary,    fees,  or   other 

remuneration  for  his  acting  in  any  way  as  a  member  of  or 

under  the  board  : 

I'rovided  that  this  section  shall  not  authorize  anything  to  be  done 

which  may  injuriously  affect  any  navigable  river,  canal,  or  inland 

navifjration. 


28.  A  board  of  conservators  may,  for  the  purpose  of  defraying 
any  costs,  charges,  and  expenses  incurred  or  to  be  incurred  by  them 
under  the  Salmon  Fishery  Acts,  1861,  1865,  with  the  consent  of  the 


Mc.rt,i,'a;;c  of 
lii.'eiice  duties. 

208 


(q)  For  the  power  of  persons  other  than  a  board  of  conservators  to  take 
proceedings,  see  tlie  Fisheries  Act,  1891,  s.  13.  A  water  bailill'  can  institute 
proceedings  witliout  the  authority  of  a  board  of  conservators  :  Pol/oc/c  v.  Moses, 
(1894)  70  L.  T.  378,  overruling  Anderson  v.  Uamlin,  (1890)  ib  Q.  B.  D.  221. 
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Board  of  Trade,  borrow  and  take  up,  at  interest  on  the  credit  of  the 
licence  duties  autliorised  to  be  imposed  by  them,  or  of  anj'  other 
])roperty  belonging  to  them,  any  sums  of  money  necessary  for  defray- 
ing such  costs,  charges,  and  expenses  ;  and  for  the  purpose  of  securing 
the  repayment  of  any  sums  of  money  so  borrowed,  together  with  such 
interest  as  aforesaid,  the  board  of  conservators  may  mortgage  and 
assign  over  to  the  persons  by  or  on  behalf  of  whom  such  sums  are 
advanced  the  said  duties  and  property,  or  any  part  thereof  ;  and  the 
clauses  of  the  Commissioners  Clauses  Act,  1847,  with  respect  to 
mortgages  to  be  created  bj-  the  connnissioners,  shall  form  part  of  and 
be  incorporated  with  this  Act,  and  any  mortgagee  or  assignee  may 
enforce  payment  of  his  principal  and  interest  by  appointment  of  a 
receiver. 

Audit  of  29.   An  account  of  the  receipts  and  disbursements  of   every  board 

boarcl"  ^  "  °^  conservators,  in  such  form  and  with  such  particulars  as  may  be 
required  by  the  Court  of  quarter  sessions  that  apjjoints  the  board, 
or  in  the  case  of  a  joint  board  by  the  Court  of  quarter  sessions  of  the 
audit  county,  shall  be  laid  annually  before  such  Courts  of  quarter 
sessions  as  aforesaid,  and  the  justices  assembled  at  such  Courts  may 
disallow  any  item  that  they  consider  to  be  illegal. 

30.  Poioer  of  Water  Bailiff  fcyr  Protection  of  Fisheries. — [Repealed 
by  Salmon  Fishery  Act,  1873,  s.  65.] 

Order  for  31.   Where  it  appears  to  any  justice  of   the  pence,  on  the  applica- 

?"?,''.y°    )'"*'',''   tion  of  any  conservator   or  water  bailiff  made  on  oath,  that  such 
baihti  on  laiul.  •' 

oj^Q  conservator  or  bailiff  has  good  reason  to  suspect  that  acts  in  contra- 

vention of  the  Salmon  Fishery  Acts,  1861  and  1865,  are  lieing  or  are 
likelj-  to  be  done  on  any  laud  situate  on  or  near  to  a  salmon  river,  the 
justice  may,  by  order  under  his  hand,  authorise  such  conservator  or 
bailiff,  during  a  limited  period,  to  be  specified  in  such  order,  not 
exceeding  twenty-four  hours,  to  enter  upon  and  remain  on  such  land 
during  any  hours  of  the  day  or  night  for  the  purpose  of  detecting 
the  persons  guilty  of  the  aforesaid  acts  ;  and  no  conservator  or  water 
bailiff  entering  or  remaining  on  any  land  in  pursuance  of  such  order 
shall  be  deemed  to  be  a  trespasser  ;  but  this  section  shall  not  affect 
any  other  powers  of  search  conferred  by  the  Salmon  Fishery  Acts, 
1861  and  1865(j-). 

Alteration  of  32.   On  application  to  the  Board  of  Trade  liy  any  board  of  con- 

fish  jiass  (pr        sorvators,  setting  forth  that  any  fish  pass  or  free  gap  within  their 
206  216        district,  under  the  provisions  of  the  Salmon  Fishery  Act,  1861,  is  in 
217  their  opinion  capable  of  improvement,  the  said  Board  of  Trade  maj- 

direct  any  alteration  in  the  said  fish  pass  or  free  gap,  or  may  direct  a 
new  fish  pass  or  free  gap  to  be  made  in  another  site,  and  the  board 


(»•)  Tlic  powers  of  the  water  bailiffs  apply  to  all  watcra  within  the  limits  of  the 
Freshwater  Fisheries  Aet,  1884,  as  if  the  words  ".salmon  rivers"  included  waters 
frequented  1ij'  freshwater  fish  :  see  Freshwater  Fisheries  Act,  1884,  s.  3,  post. 
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of  conservators  shall  defray  all  costs,  charges,  and  expenses  attending 
the  alteration  or  erection  of  any  such  fish  pass  or  free  ga]),  and  for 
the  purposes  of  this  section,  where  a  river  is  divided  into  sepai'ate 
branches,  eacli  branch  shall  be  considered  as  a  separate  rivur  : 
Provided,  that  no  injury  shall  be  done  mider  the  exercise  of  the 
powers  given  by  this  section  to  the  supply  of  water  to  or  of  any 
navigable  river,  canal,  or  other  inland  navigation. 

Licences  (s). 

33.  In  any  fishery  district  snbject  to  the  control  of  a  board  of   Iksuc  of 

conservators  licences  shall  be  granted  at  fixed  prices  to  all  i)ersons 

206   217  219 
using  any  rod  and  line  for  fishing  for  salmon  (s),  and  in  respect  of  all       222  223 

fisliing    weirs,  fishing  mill   dams,  putts,  putchers  [t],  nets,  or    other 

instruments  or  devices,  except  rods  and  lines,  whereby  salmon  (s)  are 

caught ;  and  the  produce  of  such  licences  shall  be  applied  in  defraj-- 

ing  the  expenses  of  carrying  into  effect  in  such  district  tiie  Salmon 

Fishery  Acts,  1861  and  1S65  (»). 

34  (.'■)•   'f'he  following  rules  shall  be  observed  with  respect  to  the    Rules  as  to 
licences  granted  in  pursuance  of  this  Act,  that  is  to  say,  licuuci-s. 

(1.)  and  (2.)   [Repealed  by  the  Salmon  Fishery  Act,  1873,  s.  65.    206,222,223 
See  now  sect.  21  of  that  Act] 

(3.)  The  approval  of  the  said  Board  of  Trade  to  a  scale  of  licences 
for  fishing  weirs,  fishing  mill  dams,  putts,  putchers,  nets,  and 
other  instruments  or  devices  as  aforesaid  shall  not  be  given 
for  any  district  unless  one  month's  previous  notice  of  the 
intention  of  the  Board  to  apply  for  such  approval  has  been  given 
by  advertisement,  stating  the  scale  of  licence  duties  proposed 
by  the  conservators,  in  some  one  or  more  public  newspaper 
or  newspapers  circulating  in  the  district : 

(4.)  Any  person  for  the  time  being  entitled  to  an  exclusive  right  of  222 

fishing  for  salmon  (c)  in  any  river  or  part  of  a  river  may,  upon 
application  to  the  conservators  of  the  district,  obtain  a 
general  licence;  and  such  general  licence  shall  enable  the 
licensee  or  any  person  authorised  by  him  in  writing  under 
his  hand,  without  any  other  licence,  to  fish  for  salmon  in 

(s)  Sections  33 — 37.  In  the  event  of  the  powers  conferred  by  the  Freshwater 
FisliL-rics  Act,  1878,  s.  7,Vingexercisi'(l  thewonl  "salmon  "  in  these  sections  shall 
include  "trout  and  char."  A  license  is  required  for  each  rod  used  :  Combridr/c 
v.  Harrison,  (1S95)  72  L.  T.  592. 

(t)  A  license  is  necessary  for  the  u.se  of  putts  in  a  salmon  fishery,  even  thour;h 
they  are  so  constmcted  as  to  catch  only  shrimps  and  flat  fish  :  Lijnc  v.  Lconanl  ; 
Lync  V.  Feiinell,  (186S)  L.  R.  3  Q.  B.  156  ;  an<l  also  for  any  net  or  device  which 
is  capable  of  catching  salmon,  although  not  used  for  that  purpose  :  Short  v. 
Bastard,  (1881)  46  J.  P.  580  ;  Hill  v.  George,  (1880)  44  J.  P.  424. 

(»)  Licensees  under  this  section  may  have  the  assistance  of  unlicensed  persons 
to  assist  with  their  nets:  Lcieis  v.  Arthur,  (1871)  24  L.  T.  66;  now  see  the 
Salmon  Fishery  Act,  1873,  s.  21  (4). 

(:(■)  May  include  trout  or  char.     See  Freshwater  Fisheries  Act,  1878,  s.  7. 
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auy  legal  manner  in  such  river  or  part  of  a  river,  but  it  shall 
not  be  of  any  validity  beyond  the  limits  to  which  it  refers  : 
There  shall  be  paid  for  such  general  licence  such  sum  as  the 
conservators  may  from  time  to  time  determine,  with  the 
sanction  of  the  said  Board  of  Trade,  having  regard  to  the 
extent  and  productiveness  of  the  fishery,  and  to  the  nature 
of  the  instruments  or  devices  used  for  catching  the  fish  : 

(5.)  All  persons  demanding  to  purchase  licences,  and  tendering  to 
any  person  appointed  by  the  Board  to  distribute  the  same, 
the  amount  of  licence  duty  to  be  paid  under  the  provisions 
of  this  Act,  shall  be  entitled  to  receive  the  same  without  any 
question  or  objection  whatsoever.  But  no  licence  shall 
confer  any  right  to  fish  in  any  place  or  at  any  time  in  or  at 
which  the  licensee  is  not  otherwise  entitled  to  fish  ;  nor  shall 
the  grant  of  a  licence  be  held  to  make  any  fishing  weir, 
fishing  mill  dam,  putts,  putchers,  net,  or  other  instrument  or 
device  legal  that  would  otherwise  be  illegal,  or  to  imply  any 
recognition  of  the  legality  of  any  sucli  instrument  : 

(6.)  All  licences  granted  in  pursuance  of  this  Act  shall  be  available 
only  during  the  fishing  season  of  the  year  for  which  they 
are  granted  : 

(7.)  Licences  granted  in  pursuance  of  this  Act  shall  be  issued  by 
the  conservators  of  each  district  in  such  form  as  may  be 
approved  by  the  Board  of  Trade,  and  be  distributed  in  such 
manner  as  they  may  from  time  to  time  direct : 

(8.)  The  conservators  of  a  district  shall,  on  their  first  appointment, 
give  notice  by  advertisement  in  one  or  more  newspaper  or 
newspapers  published  or  circulating  in  their  district  of  a 
time,  not  being  less  than  three  months  after  such  appointment, 
at  the  expiration  of  which  it  will  be  illegal  to  fish  for  salmon 
in  that  district  without  a  licence,  and  shall  state  in  the 
notice  a  place  or  places  within  their  district  where  licences 
may  be  procured  ;  and  the  production  of  a  copy  of  a  news- 
paper containing  any  such  advertisement  as  aforesaid  shall 
be  conclusive  evidence,  as  respects  a  fishery  district,  of  due 
notice  having  been  given  of  the  time  after  which  it  will  be 
illegal  in  that  district  to  fish  fur  salmon  without  licences  (y). 

reiuilly  on  35.  From  and  after  a  time  to  be  appointed  as  aforesaid  in  a  fishery 

tisliing  with       district  any  person  fishing  in  that  district  with  a  rod  and  line  (:)  for 
loil  wUhuUt                               Jib                                                                                 V  / 
11,.,. 11,.,.  

214,  222,  223         (y)  ji-Qr  the  meaning  of  tlie  word  "salniou  "  in  sects.  33 — 37,  see  41  &  42  Vict, 
c.  39,  s.  7,  post,  ]).  341. 

(c)  Under  this  section  a  license  is  only  reiiuired  by  a  person  who  lishes  for 
sahnon,  trout  or  char,  and  anyone  wiio  fishes  by  rod  and  line  for  all  fisli  other 
tlian  those  before  mentioned  does  not  require  a  license  under  tliis  section  : 
Marshall  v.  lUcliardson,  (1889)  60  L.  T.  605.  Only  one  rod  and  line  can  be  used 
for  each  license  :   Combritlcic  v.  Harrisoii,  (1895)  72  L.  T.  592.     This  decision  is 
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salmon  without  a  proper  liceiicu  shall  be  liable  to  a,  penalty  («)  of  not 
less  than  double  the  amount  to  be  paid  for  the  requisite  licence,  and 
not  exceeding  five  pounds  (6). 

36.  From  and  after  a  time  to  be  appointed  as  aforesaid  in  a  fishery 
district  any  person  using  within  that  district  any  fishing  weir,  fishing 
mill  dam,  putt  (c),  putcher,  net  (<?),  or  other  instrument  or  device,  not 
being  a  rod  and  line,  for  catching  salmon,  without  having  a  proper 
licence  for  the  same,  shall  be  liable  to  a  penalty  (e)  of  not  less  than 
double  the  amount  to  be  paid  for  tiie  requisite  licence,  and  not 
exceeding  twenty  pounds  {//). 

37.  Auy  licensee  under  this  Act  on  j)roducing  his  licence,  any 
conservator  on  producing  a  certificate  of  his  being  a  conservator,  or 
any  water  bailiff  appointed  in  pursuance  of  this  Act  on  producing 
the  instrument  appointing  him,  or  any  constable,  if  authorized  so  to 
do  by  the  justices  in  quarter  sessions,  may  require  any  person  found 
fishing  with  a  rod  and  line,  fishing  weir  or  fishing  mill  dam,  net,  or 
other  instrument,  to  produce  his  licence  ;  and  the  person  required  to 
produce  the  same  shall,  if  he  do  not  produce  the  same,  or  make  a 
reasonable  excuse  for  the  non-prod\iotion  thereof,  be  liable  to  a 
penalty  (/)  not  exceeding  one  pound. 

38.  A  county  of  a  city  or  county  of  a  town  shall  for  the  purposes 
of  this  Act  be  deemed  to  be  a  county  ;  and  any  act  hereby  authorized 
to  be  done  by  or  to  the  justices  of  a  county  in  quarter  sessions 
assembled  shall,  in  the  case  of  a  county  of  a  city  or  county  of  a  town, 
be  done  by  or  to  the  council  of  such  city  or  town  assembled  at  any 
meeting  of  council ;  and  any  act  to  be  done  by  or  to  the  clerk  of  the 


I'uKilty  on 
tisliiiig  at 
weirs  or  witli 
nets  without 
licence. 

219,  222,  223 


Production  of 
licence. 

222,  223 


County  of  city 
or  county  of 
town  included 
under  the 
term  county. 


not  in  conflict  with  Lijne  v.  Leonard  (infra),  because  the  words  of  this  section 
differ  in  a  material  respect  from  those  of  sect.  36,  under  which  Lyjie  v.  Leonard 
was  decided:  lor  in  the  latter  section  instruments  "for  catching  salmon  "  are 
proliibited,  whilst  in  the  former  section  only  "  fishing  with  a  rod  and  line  for 
salmon  without  a  license  "  is  forbidden  ;  see  judgment  of  Cave,  J.,  in  Marsha!/ 
V.  Itichnrdsnv,  (1898)  60  L.  T.  6K,,  at  p.  606. 

(a)  Second  offence  jienalty  must  be  21.  lOs.  to  5Z.  ;  third  offence,  hi.  :  Salmon 
Fishery  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 

(/<)  See  note  (;/),  p.  274. 

((■)  Under  this  section  a  penalty  can  be  imjiosed  on  any  person  who  uses  putts 
which  may  catch  salmon  in  a  salmon  fishery  without  a  license.  The  putts  in  the 
case  of  Lync  v.  Leonard,  (1868)  L.  R.  3  Q.  B.  156,  had  a  temporary  wire  grating 
which  prevented  salmon  from  entering,  and  I'laekbuni,  J.,  held  that  it  does  nut 
cease  to  be  a  putt  when  there  is  only  tliat  which  caused  a  temporary  interruption 
to  its  use,  whi'h  interruption  might  at  anj'  moment  be  removed.  A  casting 
net  or  night  lines  must  be  licensed  :  Hill  v.  Geonje,  (1880)  44  J.  P.  424;  !ili;i 
V.  Bastard,  (1881)  46  J.  P.  580  ;   Williams  V.  Lonu,  (1893)  57  .1.  P.  217. 

(rf)  Licensees  of  nets  may  have  the  assistance  of  unlicensed  persons  to  assi.'d  in 
the  working  of  the  nets  :  Lewis  v.  Arthur,  (1871)  24  L.  T.  66  ;  now  see  Salmon 
Fishery  Act,  1873,  s.  21,  sub-s.  (4). 

(f)  Second  otfenee  penalty  must  be  21.  10s.  to  20/.  ;  third  ollencc,  al.  to  20/.  : 
Salmon  Fishery  Act,  ]S65,  s.  57  ;  S.xhnon  Fisbery  Act,  1873,  s.  18. 

(/)  Second  oltence,  10s.  to  1/. ;  third  olfence,  1/.  :  Salmon  Fishery  Act,  1865, 
s.  57  ;  Salmon  Fisbery  Act,  1873,  s.  IS  (5). 
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peace  may  be  done  by  or  to  the  town  clerk  or  other  like  officer ;  and 
notice  of  a  meeting  of  the  council  given  in  the  usual  way  shall  be 
e(|uivalent  to  the  notice  of  quarter  sessions  required  to  be  given  in 
the  case  of  the  justices  of  a  county. 


Amendment 
of  provisions 
relating  to 
fixed  engines. 
215,  218 


Cunnnis- 
sioners  to  in- 
()uire  .as  to 
fixed  engines. 

219 


Certificate  as 
to  jiiivilcged 
engines. 

219 


Fixed  Engines. 

39.  "  Fixed  engine  "((/)  shall  in  this  Act  .and  the  Salmon  Fishery 
Act,  1861,  include  any  net  or  other  implement  for  taking  fish  fixed 
to  the  soil,  or  made  station.ary  in  any  other  way,  not  being  a  fishing 
weir  or  fishing  mill  dam  :  and  whereas  by  the  eleventh  section  of  the 
Sidmon  Fishery  Act,  18G1,  it  is  provided  that  the  said  section  shall 
not  affect  any  ancient  right  or  mode  of  fishing  as  exercised  at  the 
time  of  the  passing  of  the  Act  by  virtue  of  any  grant  or  charter  or 
immemorial  usage  :  Be  it  enacted,  that  the  said  provisions  shall 
extend  to  exempt  from  the  said  eleventh  section  such  fixed  engines 
only  as  were  in  use  for  catching  salmon  during  the  (ipeu  season  of 
one  thousand  eight  Inmdrcd  and  sixty-one,  in  pursuance  of  an  ancient 
right  or  mode  of  fishing  as  lawfully  exercised  during  such  open  season, 
by  virtue  of  any  grant  or  charter  or  immemorial  usage,  which  last- 
mentioned  fixed  engines  are  herein-after  referred  to  as  privileged  fixed 
engines.  But  inasmuch  as  in  certain  cases  fixed  engines  in  use  during 
the  four  years  previous  to  1861,  or  one  of  such  years,  may  from 
temporarj-  causes  have  been  out  of  use  during  the  year  1861,  and  it 
is  expedient  to  provide  for  such  cases,  -it  is  hereby  declared  that  if  it 
is  proved  to  the  satisfaction  of  the  special  commissioners  appointed 
under  this  Act  that  any  fixed  engine  not  in  use  during  the  open 
season  of  1861  was  in  use  during  one  of  the  said  four  years,  proof  of 
its  user  during  one  of  such  four  j'cars  may  be  substituted  for  proof 
of  its  user  during  the  open  season  of  1861  ;  so,  nevertheless,  that  no 
person  shall  by  proving  the  use  of  different  fixed  engines  during  the 
said  years  be  allowed  to  be  entitled  to  a  number  of  privileged  engines 
exceeding  the  greatest  number  of  such  engines  in  use  by  him  during 
some  one  of  the  years  1857,  1858,  1859,  1860,  1861. 

40.  Subject  to  such  appeal  as  is  herein-after  mentioned,  the 
special  commissioners  appointed  under  this  Act,  herein-after  refeired 
to  as  the  commissioners,  may  incjuire  into  the  legality  of  all  fixed 
engines  erected  or  used  for  catching  salmon  within  the  limits  of  the 
Salmon  Fishery  Acts,  1861  and  1865,  and  abate  and  remove  all  such 
as  are  not  proved  to  their  satisfaction  to  be  privileged. 

41.  Where  a  claim  is  made  l)y  any  person  on  behalf  of  a  fixed 
engine  that  it  is  privileged,  the  commissioners  shall,  on  proof  lieing 
given  to  their  satisfaction  that  such  engine  is  privileged,  certify  to 


(g)  For  description  of  a  fi.xed  engine,  see  Holfordw  Gcm-gc,  (1868)  L.  R  3Q.  B. 
B39  ;  Gore  v.  Special  Commissioners  fin-  Knglish  Fisheries,  (1871)  L.  R.  6  t^.  B. 
561  ;  see  Sahnon  Fishery  Act,  1861,  s.  i,'ante,  p.  249. 
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tliiit  effect,  stiitiiii;-  in  the  certificate  thesituiition,  size,  and  description 
of  the  engine.  A  certiticiitc  given  in  pursuance  of  tliis  section  shall 
be  deemed  to  be  an  order  of  the  commissioners,  and  to  be  subject  to 
appeal  as  such.  If  unappealed  from,  or  as  confirmed  or  amended  on 
appeal,  such  certificate  shall  be  exclusive  evidence  that  the  engine 
is  a  privileged  engine  within  the  meaning  of  tlie  Salmon  Fishery 
Acts,  1861  and  1865,  but  tiie  certificate  shall  not  render  any  engine 
legal  that  would  be  otherwise  illegal  liy  reason  of  its  being  injurious 
to  navigation. 

42.  Subject  to  such  appeal  as  is  herein-after  mentioned,  the  com-   Commis- 

missioncrs  may  inquire  into  the  legality  of  all  fishing  weirs  and  fishing   s'f'.'i'^is  to  m- 

-        1  .  i|uu-e  as  to 

mill  dams  throughout  the  limits  of  the  Salmon   Fishery  Acts,  1861    lisliing  weirs. 

and  1865,  and  shall  remove  such  fishing  weirs,  and  cause    to  be  216 

rendered  incapable  of  catching  fish  such  fiishing  mill  dams  as  are  in 
contravention  of  tlie  Salmon  Fishery  Act,  1861 ;  provided  that  where 
a  fishing  weir  is  illegal  only  by  reason  of  its  not  having  a  free  gap  as 
required  by  law,  or  a  fishing  mill  dam  is  illegal  only  by  reason  of  its 
not  having  a  fish  pass  attached  thereto  as  required  by  law,  this 
section  shall  not  em])owor  the  commissioners  to  remove  such  fishing 
weir  if  an  undertaking  be  entered  into,  to  the  satisfaction  of  the 
commissioners,  by  the  owner  or  other  persons  interested  in  such  weir, 
to  make  a  legal  free  gap  therein  within  a  reasonable  time  to  be  pre- 
scribed by  the  commissioners,  and  a  free  gap  is  made  accordingly,  or 
to  cause  to  be  rendered  incapable  of  catching  fish  such  fishing  mill 
dam  if  a  like  undertaking  be  entered  into  to  attach  a  fish  pass 
thereto,  as  required  by  law,  within  a  reasonable  time  to  be  prescribed 
by  the  commissioners,  and  such  fish  pass  be  attached  accordingly  (/<). 

43.  Notices  of  Courts  of  Commissioners. — [Repealed  by  Stat.  Law 
Rev.  Act,  1875.] 

44.  Hearing  (is  to  Leytdity  of  fixed  Engines. — [Repealed  by  Stat. 
Law  Rev.  Act,  1875.] 

45.  Appeal  from  Decision  of  Special  Commissioners. — [Repealed  by 
Stat.  Law  Rev.  Act,  1875.] 

46.  Ap2iointtHent  of  Commissioners  under  Siyn  Manual. — [Repealed 
by  Stat.  Law  Uev.  Act,  1875.] 

47.  The  commissioners  appointed  under  this  Act  shall  be  styled   Commis- 

sioucrs  to 
"  the  special  connnissioners  for  F^nglish  fisheries  ;  "  they  shall  cause   h,ive  a 

to   be   nuxde  for   their  commission  such   seal  or  seals  as  they  may   common  seal, 
require  ;  and  any  summons,  order,  warrant,  or  other  instrument,  or 
copy  thereof,  purporting  to  be  sealed  with  the  seal  of  the  commis- 
sioners, and  to  be  signed  as  herein- after  mentioned,  shall  be  received 
in  evidence  without  any  further  proof. 

(U)  .\  dam  built  solely  fm-  iiiilling  piuposcs,  and  without  any  contrivances  fur 
catching  fish,  is  not  a  fishin^^'  mill  dam,  and  thiTefore  not  liable  to  be  abated 
under  tliis  section  ;  see  Gunull  v.  Jiiidlious,;  (1SIJ7)  I-.  K.  3  Q.  B.  30. 
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48.  Commissioner!!  not  to  sit  in  Parlianient. — [Repealed  by  .Stat. 
Law  Rev.  Act,  1875.] 

49.  All  warrants  for  the  removal  of  any  fishiuy  weir  or  fixed  engine, 
or  for  the  alteration  of  any  fishing  mill  dam,  shall  be  signed  by  two 
at  least  of  the  commissioners,  and  all  cases  relating  to  the  removal 
of  such  fishing  weir  or  fi.\ed  engine,  or  alteration  of  any  fishing  mill 
dam,  shall  be  heard  by  all  the  commissioners,  but  the  opinions  of  two 
of  them,  of  whom  the  said  barrister  shall  bo  one,  shall,  in  case  of 
difference,  decide  any  question  ;  any  other  acts,  except  as  aforesaid, 
autliorized  to  be  done  by  the  commissioners  may  be  done  by  any  one 
of  them,  and  any  notice  or  other  instrument  under  the  seal  of  the 
commissioners,  and  signed  by  any  person  delegated  by  them,  shall  be 
deemed  to  be  sufficiently  executed. 

50.  The  Treasury  to  fix  Salaries,  <fcc.,  and  appoint  adcUtional  Officers. 
— [Repealed  by  Stat.  Law  Rev.  Act,  1875.] 

51.  Duration  of  Office  of  Commissioners. — [Itcpeakxl  by  Stat.  Law 
Rev.  Act,  1875.] 

53.  Powers  of  Commissioners. — [Repealed  by  Stat.  Law  Rev.  Act, 
1875.] 

53.  Copies  of  orders  of  the  commissioners  made  in  pursuance  of 
this  Act,  witli  the  accompanying  plans  and  maps,  if  any,  shall  be 
deposited  with  the  clerk  of  the  jieace  of  the  county  where  any 
engine  or  any  subject  matter  to  which  such  order  relates  is  situate ; 
and  any  copy  of  such  order,  plan,  or  map  purporting  to  be  stamped 
with  the  seal  of  the  commissioners  shall  be  admissible  in  evidence, 
and  any  copy  of  any  certificate  or  order  of  the  said  Secretary  of  State 
in  pursuance  of  the  Salmon  Fisheries  Acts,  1861 — 1805,  or  either  of 
them,  purporting  to  be  stamped  with  the  official  stamp  of  the  office 
of  the  said  Board,  and  to  be  signed  by  any  person  by  order  of 
the  said  Board  of  Trade,  shall  also  be  admissible  in  evidence. 

54.  Temdty  for  False  Swearimj. — [Repealed  by  Stat.  Law  Rev. 
Act,  1875.] 

55.  l^roceedinffs  not  to  Ahate  hy  Death,  ifc. — [Repealed  by  Stat. 
Law  Rev.  Act,  1875.] 

Miscellaneous. 

(i).  Where  any  person  has  been  convicted  twice  of  any  offence 
under  any  of  the  following  sections  of  the  Salmon  Fishery  Act,  1861 — 
that  is  to  say,  sections  eight,  nine,  fourteen,  seventeen,  and  nineteen 
[repealed],  he  may,  on  being  convicted  a  third  time  of  any  offence 
against  any  of  the  said  sections,  instead  of  being  fined  in  a  pecuniary 
penalty,  be  sentenced  to  imprisomuent  with  or  without  hard  labour 
for  any  period  not  exceeding  six  months  or  les.^  than  one  month,  and, 


(i)  Printed  as  amended  by  Salnum  Fishery  Aet,  1873,  s.  18. 
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if  a  liccusee,  lie  sliall  on  being  convicted  a  second  time  of  an  oft'ence 
against  the  Salmon  Fisheries  Acts,  1861,  1865,  forfeit  his  licence. 

bit  (J).  The  penalty  in  resjiect  of  any  oftence  under  the  Salmon  Minimum 
Fishery  Acts,  1801  to  1873,  and  inider  dui/  l>i/e-hm<  made  under  the  l"'"^"'"'*- 
imtlwriiy  of  ihix  Act  (/c),  shall  on  a  conviction  for  a  second  ofTence 
be  not  less  than  one  half  the  greatest  penalty  capable  of  being 
i)nposed  in  respect  of  such  oftence  ;  and  on  a  conviction  for  a  third 
or  any  subsequent  oftence  the  greatest  amount  of  penalty  mentioned 
in  the  said  Acts  shall  be  imposed  ;  but  nothing  herein  contained 
sliall  aftect  the  provisions  of  the  Salmon  Fishery  Act,  18G5,  in  respect 
of  the  discretion  of  imposing  the  punishment  of  hard  labour  as 
therein  mentioned. 

58.  Where  any  person  has   been  convicted   of  an   oft'ence  under   Forfeiture  of 
section  seventeen   of   the  Salmon  Fishery  Act,    1861,  he  shall,   in   "^''^'  *'^' 
addition    to    the    penalties    thereby    incurred,    forfeit    any    net    or 
moveable    instrument    used    in    committing    such    oft'ence,   and    the 
convicting  justices  shall  direct  the  same  to  be  sold   or  destroyed, 

and  the  proceeds  of  such  sale  shall  be  paid  to  the  conservators  of 
the  district. 

59.  Whereas  by  the  twenty-third  section  of  the  Salmon  Fishery  Limit  of  time 
Act,  1861,  any  person  sustaining  loss  by  reason  of  a  person  or  body  f"?'' comiiMisa- 
of  persons  affixing  a  fish  pass  to  a  dam,  in  pursuance  of  that  section,    pass. 

may  recover  compensation  for  such  injury  in  a  summary  manner 
from  the  person  or  body  of  persons  by  whom  such  fish  pass  has  been 
affixed  :  Be  it  enacted,  that  no  such  compensation  shall  be  recovered 
unless  proceedings  for  the  recovery  of  the  same  are  instituted  within 
two  years  after  the  time  at  whieli  the  fish  pass  was  first  affixed  to 
the  dam. 

60  (/).   Where  any  person,  under  the  Salmon   Fishery  Act,  1861,    Consent  of 
is  exempted  from  a  penalty  in  respect  of  using  or  having  in  his  pos-   [e"e,Bsar'-'f  ^r 
session  salmon  roe  on  the  ground  that  he  uses  it  or  has  it  in   his    artiticial' 
possession  for  artificial  propagation  or  other  scientific  purposes,  or  is    '"[''"'f  '""  " 
upon  the  same  ground  exempt  from  a  penalty  in  respect  of  taking  or  212 

having  in  his  possession  unclean  or  unseasonable  salmon,  or  young  of 
salmon,  or  catching  or  attempting  to  catch  salmon  when  spawning  or 
near  their  spawning  beds,  he  shall  not,  if  within  a  district  where  a 
board  of  conservators  is  established,  be  exempt  in  any  of  the  above 
cases  from  sucli  penalty  miless  the  consent  of  the  board  has  been  given 

0)  Printed  as  amended  by  Salmon  Fishery  Act,  1873,  s.  18.  Under  this 
section  the  penahy  need  not  exceed  2/.  10».  for  a  second  oH'euce,  or  ol.  for  a  third 
otfencc  ;  see  Salmon  Fishery  Act,  1873,  s.  18,  sub-s.  5. 

(/,)  There  is  no  power  uiidei-  this  Act  to  make  byelaws.  I'o.ssibly  this  addition 
to  this  section  refers  to  byelaws  made  for  the  better  execution  of  this  Act,  by 
virtue  of  sect.  39  of  the  Salmon  Fishery  Act,  1873. 

(I)  Printed  as  amended  by  Salmon  Fishery  Act,  1S73,  s.  18. 
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As  to  disquali- 
fication of 
justices. 


Payment  of 
penalties  to 
couservators 
in  certain 
eases. 


River  Esk 
■within  limits 
of  Act. 


Partial 

apjilication 
of  Salmon 
Acts  to  trout 
in  salmon 
rivers. 

213,  214,  221 


in  writing  to  such  use  or  possession  of  salmon  roe,  or  to  such  taking 
possession  of  unclean  or  unseasonable  salmon  or  young  of  salmon. 

61.  No  justice  of  the  peace  shall  be  disqualified  from  hearing 
any  case  arising  inider  the  Salmon  Fishery  Acts,  18G1,  186.5,  or 
either  of  them,  by  reason  of  his  being  a  conservator  or  a  member 
of  a  board  of  conservators,  or  a  subscriber  to  any  society  for 
the  protection  of  salmon  or  trout;  provided  that  no  justice  shall 
be  entitled  to  hear  any  case  in  respect  of  an  offence  committed  on 
his  own  land  (?«). 

62.  Where  any  penalty  is  recovered  on  the  complaint  of  a  board 
of  conservators  or  of  any  officer  f)f  or  person  authorized  by  a  board 
of  conservators,  the  Court  shall,  unless  for  special  reason  they 
think  it  inexpedient  so  to  do,  direct  the  whole  of  the  penalty  and 
the  proceeds  of  any  forfeiture  to  be  paid  to  the  said  board,  to  be 
applied  by  them  for  the  purposes  of  the  Salmon  Fisherj'  Acts, 
1861,  1865. 

63.  The  river  Esk,  together  with  its  banks  and  tributary 
streams  up  to  their  source,  shall  be  deemed  to  be  within  tlie  limits 
of  the  Salmon  Fishery  Acts,  1861  and  1865:  Provided  that  all 
offences  against  the  said  Acts  committed  within  Scotch  jurisdiction 
shall  be  prosecuted  and  punished  in  manner  directed  by  the  "  Salmon 
Fisheries  (Scotland)  Act,  1862." 

64  {ii).  The  sections  of  the  Salmon  Fishery  Act,  1861,  that  apply 
to  fishing  with  lights,  .spears,  and  other  prohibited  instruments,  and 
to  using  roe  as  a  bait,  and  which  are  numbered  respectively  eight 
and  nine,  as  amended  bj-  this  Act,  shall  apply  to  trout  in  a  salmon 
river  situate  in  a  fishery  district  which  is  subject  to  a  board  of 
conservators  appointed  under  this  Act ;  and  in  any  such  river  no 
person  shall  fish  for,  catch  or  attempt  to  catch,  or  kill  any  trout 
between  the  second  day  of  October  and  the  first  day  of  February 
following,  both  inclusive  ;  and  any  person  wilfully  killing  any  trout 
in  any  such  river  as  aforesaid  during  such  interval  as  aforesaid  shall 
forfeit  any  trout  caught  by  him,  and  shall,  in  addition  thereto,  be 
liable  to  a  penalty  not  exceeding  two  pounds  for  each  offence  :  Pro- 
vided always,  that  nothing  herein  contained  shall  apply  to  any  person 

(m)  A  justice  who  is  j)rcsent  at  a  meeting  of  a  conservancy  board  when  a 
resolution  is  passed  to  take  iiroceedings  for  a  violation  of  the  Salmon  Fislieries 
Acts  is  disijualified  from  adjudicating  in  proceedings  so  authorised :  lleg.  v. 
Henley,  [1892]  1  Q.  H.  f.04. 

(»)  Printed  as  amended  by  Salmon  Fishery  Act,  1S73,  s.  18.  Throughout  this 
soction  "trout"  includes  "diar"  (see  ibid.),  and  applies  to  trout  and  char  in  all 
waters  within  the  limits  of  the  Freshwater  Fisheries  Act,  1S78  ;  and  the  term 
"  .salmon  river  "  includes  any  such  water  ;  see  Fseshwater  Fishei'ies  Act,  1878,  s.  .'i. 
In  the  application  of  this  section  to  trout  and  char  iu  waters  under  the  Fresh- 
water Fisheries  Act,  1878,  the  words  "s.ilmon  river"  to  "under  this  Act" 
mean  "waters  frequented  by  trout  and  char";  see  Freshwater  Fisheries  Act, 
1884,  s.  i. 
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having  in  his  possession  trout  or  trout  roe  for  thepurpose  of  artificial 
propagation  or  other  purpose,  if  such  person  has  the  permission  in 
writing  of  tlio  board  of  tlio  district  in  winch  the  river  runs  from 
whence  such  trout  or  trout  roe  has  been  taken  to  catcli  such  trout, 
and  to  have  in  liis  possession  sucli  trout  or  trout  roe  for  tlie  purposes 
aforesaid. 

65  (o).  All  salmon  intended  for  exportation  shall  be  entered  for  Provisions  as 
that  purpose  with  the  pro|icr  officer  of  Customs,  at  the  port  or  place  of  sa/moii       ' 
of  intended  exportation,  before  shipment  thereof;  and  any  salmon  225 
shipped  or  exported,  or  brought  to  any  wharf,  quay,  or  other  place 

for  exportation,  between  the  third  day  of  September  and  the  thirtieth 
day  of  April  following,  contrary  to  this  section,  shall  be  forfeited, 
and  the  person  shipping  or  exporting,  or  bringing  the  same  for 
exportation,  shall  be  liable  to  a  penalty  (p)  not  exceeding  two 
pounds  for  every  salmon  so  shipped  or  exported,  or  brought  for 
exportation  ;  and  any  officer  of  the  Customs  may,  between  the  third 
day  of  September  and  the  thirtieth  day  of  Apiril,  open  any  parcel 
entered  or  intended  for  exportation,  or  brought  to  any  quay,  wharf, 
or  other  place  for  that  purpose,  and  suspected  by  him  to  contain 
salmiiii,  and  may  detain  any  salmon  fouud  iu  such  parcel  until  proof 
is  given,  in  manner  provided  by  law,  of  tlie  salmon  being  such  as 
may  be  legally  exported  ;  and  if  the  salmon,  before  such  proof  is 
given,  become  unfit  for  human  food,  the  officers  of  Customs  may 
destroy  the  same. 

66  (7).   If    any  person   feels  aggrieved  by  any  determination   or  Ajipeal  to 
adjudication  of  the  justices  with  respect  to  any  penalty  or  forfeiture  '{"■'■rtsr 
under  the  Salmon  Fishery  Acts,  1861,  1865,  or  either  of  the   said  of  summary 
Acts,  the  person  so  aggrieved  may  appeal  to  the  Court  of  general   or  ''""^'ction. 
quarter  sessions. 


FlKST   SCUKDULE. 

Eepealed  by  Salmon  Fishery  Act,  1873,  3G  &  37  ^'ict.  c.  71,  s.  3d. 

Second  Schedule. 
Eepealed  by  Stat.  Law  Rev.  Act,  1.S75. 


(0)  Piintcil  as  amended  Iiy  the  Salmon  Act  Amundment  Act,  18/0,  s.  4. 

( p)  Second  offence  iienalty  must  lie  1/.  to  '21.  for  eacli  salmon  ;  tliii-d  offence,  -J/. 
for  each  salmon  ;  Salmon  Fishery  Act,  18ti5,  s.  o7  ;  Salmon  Fishery  Act,  1S73, 
s.  18  (5). 

{(j)  Printed  as  amended  by  the  Snmmary  Jurisdiction  Act,  1881. 
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31  &  32  Vict.  c.  45. 

An  Act  to  carry  into  effect  a  Convention  between  Her  Majesty  and  the 
Emperor  of  the  French  concerniwj  the  Fishei'ies  in  the  Seas 
adjoining  the  British  Islands  and  France,  and  to  amend  the  laivs 
relating  to  British  Sea  Fisheries.  [13th  July,  1868.]^ 


Division  of 
Act. 


Short  title. 

Commence - 

luent  of  Act. 


ContimiaiK^c 
of  Act  as 
herein  stated. 


Intcrpretatiun 
of  terms  ; 

"Sea-fisU:" 


"Sea-fishing 
boat : " 


Part  I. 

Preliminary. 

1.  This  Act  sliall  bo  divided  into  pafts  as  follows  : 
Part  I.  Preliminary. 
Part  II.  Sea  Fishery  Convention. 
Part  III.  Oyster  Fisheries. 
Part  IV.  Legal  Proceedings. 
Part.  V.  Miscellaneous. 

S.  This  Act  may  be  cited  as  The  Sea  Fisheries  Act,  1868. 

3  ('■)■  This  Act  shall  (except  as  is  in  this  Act  expressly  otherwise 
provided)  come  into  force  on  such  day  as  may  be  fixed  by  a  notice  in 
that  behalf  published  in  tlie  London  Gazette,  which  day  is  in  this  Act 
i-eferred  to  as  the  commencement  of  this  Act. 

4  («).  So  much  of  this  Act  as  relates  to  French  subjects  or  French 
sea-fishing  boats  outside  of  the  exclusive  fishery  limits  of  the  British 
Islands,  and  as  gives  jjowers  to  French  sea-fishery  officers,  shall,  ou 
the  determination  of  the  Convention  set  out  in  the  first  schedule  to 
this  Act,  cease  to  apply  to  French  subjects,  boats,  and  officers ;  but, 
subject  as  aforesaid,  this  Act  shall  continue  in  force,  notwithstanding 
the  determination  of  that  Convention. 

5.  In  this  Act — 

The  term  "  sea-fisli  "  does  not  include  salmon,  as  defined  by  any 
Act  relating  to  salmon,  but,  save  as  aforesaid,  includes  every 
description  both  of  fish  and  of  shell  fish  which  is  found  in  the 
seas  to  which  this  Act  applies;  .and  "sea-fishing,"  "sea- 
fisherman,"  and  other  expressions  referring  to  sea-fish  shall  in 
this  Act  be  construed  to  refer  only  to  sea-fish  as  before  defined  : 

The  term  "sea-fishing  boat"  includes  every  vessel  of  whatever 
size,  and  in  whatevtl-  way  propelled,  which  is  used  by  any 
person  in  sea-fishing,  or  in  carrying  on  the  business  of  a  sea- 
fisherman  : 

(/•)  This  AvX  was  put  in  force  on  the  1st  of  Fehniary,  1869,  but  rloes  not  apply- 
to  French  snbjccts  and  Frencli  vessels  ;  see  notices  of  the  Board  of  Trade,  io/irfoK 
da-Mte,  1869,  pp.  356,  66-3. 

(s)  Tliis  .section  is  repealed  entirely  as  to  the  North  Sea,  and  in  other  limits  is 
repealed  only  as  to  ollicers  and  boats  within  the  exclu.sive  tisliery  limits  of  the 
Ihitish  Island.s,  and  to  IJritisli  sea-fishing  boats  when  outside  the  exclasive  fisbery 
limits  of  tlie  liritisb  Islands  ;  see  Sea  Fi.slieries  Act,  18S3,  s.  30. 
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The   term   "British    Islands"  iiidudes  the    United   Kingdom   of  "  I'.jitisli 
Great   Britain  and  Ireh\nd,  the   Isle  of    Man,   the    Islands   of  ^■'''""'■'*  • " 
Guernsey,  Jersey,  Alderncy  and  Sark,  and  their  dependencies  ; 
and   the    terms   "Great    Britain    and    irehmd "  and    "United 
Kingdom,"  as  used  in  the  first  schedule  to  this  Act,  shall  be 
construed  to  mean  the  "British  Islands''  as  herein  defined  : 

The  terms  "exclusive  fishery  limits  of  the  British  Islands  "  and    "  Kxdusivo 
"  exclusive  fishery  limits  of  France  "  mean  the  limits  within  {■'^„'i(s  • " 
which  the  exclusive  right  of  fishing  is  by  Article  one  of  the  first 
schedule  to  this  Act  reserved  to  British  subjects  and  French 
subjects  respectively  : 

The  term  "  consular  officer  "  includes  consul  general,  consul,  and   "  (■(iii.siil;ir 
vice-consul,  and  any  person  for  the  time  being  discharging  the  """''-"''  ■ 
duties  of  consul  general,  consul,  or  vice-consul  ;  and  the  term 
"  consular  agent  "   in  the  first  schedule  to   this  Act  shall  be 
construed  to  mean  consular  officer  (f) : 

The  term  "Court"  includes  any  tribunal  or  magistrate  exercising    '•' Court:" 
jurisdiction  under  this  Act : 

The  term  "  person  "  includes  a  body  corporate.  "  rersou  :" 

The    term   "the    Irish  Fishery  Commissioners "  means   the    com-    "Tlio  Irish 
missioners  acting  in  execution  of  tlie  Act  of  the  session  of  the  , ,':  ':'.'L.°'.l'' 
fifth   and  sixth  years  of  the   reign    of    Her   present   Majesty, 
chapter  one  hundred  and  six,  intituled  An  Act  to  Regulate  the 
Irisli  Fisheries,  and  the  Acts  amending  the  same. 

I 'art  11. 

CoXVEXTlOX    AXU    FiSlIKIUES. 

General  Provisions. 

[Sects.  6 — 16  are  provisioually  repealed  bj'  the  Sea  Fisheries  Act,  1883,  2nd  sched.. 
Part  II.,  but  sect.  12  seems  to  be  still  iu  force  ;  sec  Sea  Fisheries  Act,  1883, 
s.  30.] 

12,   If  any  person  belonging  to  a  sea-fishing  boat   which  is  either   As  to  viula- 


iiussioiiers. 


lion  of 
Article  11  of 


Britisli  or  French  acts  in  contravention   of   Article  eleven  of  the  first 
schedule  to  this  Act,  such  person  sliall  be  deemed  to  have  committed   Convontio 
an  offence  against  the  Fishery  Regulations  of  this  Act  (ii).  199.  201 


Entry  of  Boat »  and  Sale  of  Fis/i. 

17.  Article  thirty-one  of  the  Convention  and  the  declaration  As  to  su.speii- 
annexed  to  the  Convention  shall  not  come  into  force  until  such  <lay  ^""|  Jg  31  ^f 
. . . Couventioii. 

{t)  Repealed  provisionally  by  Sea  Fisheries  Act,  1883,  2nd  sclied.,  Part  II. 

(«)  See  Sea  Fisheries  Act,  1883,  s.  30,  and  pn-SHiiiably  the  Article  XI.  of 
1st  sched.  of  Sea  Fisheries  Act,  1865,  is,  tlierefore,  iu  force  as  regards  Britisli 
vessels. 
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as  may  be  fixed  in  that  behalf  by  a  notice  published  in  the  London 
Gazette  (x). 

Power  of  I'om-       18.  The  commissioners  of  Her  ^Majesty's  Customs  may  from  time  to 

missioucis  oi     \_\^^Q  make,  alter,  and  revoke  regulations  for  carrvinji  into  effect  Article 
Customs  to  _  '  '  _       °  JO 

make  regula-     thirty-one  of  the  Convention,  and  respecting  the  report  of  British 

tious  rfsjiect-     sea-fishinji-  boats  which  have  visited  foreign  iiorts,  and  of  sea-fishing 

ing  report  and  ~  _  . 

entry  of  sea-      boats  which  arc  not  British,  and  respecting  the  entry  and  landing  of 

hshing  boats.  ^^^^  taken  by  sea-fishing  boats  which  are  not  British,  or  respecting 
any  of  such  matters,  and  may  for  such  purpose  alter  and  dispense 
with  all  or  any  of  the  regulations  and  enactments  relating  to  the 
aforesaid  matters  which  are  contained  in  this  or  an}-  other  Act,  or 
are  otherwise  from  time  to  time  in  force. 

The  regulations  so  made  shall  be  deemed  to  be  regulations  within 
the  meaning  of  section  two  hundred  of  the  Customs  Consolidation 
Act,  1853  (y). 

As  to  the  sale       19.  After  the  commencement  of  this  Act  all  restrictions  what- 
°^  ''^''-  ever   in  England,  on  the  sale  of  sea-fish,  as  defined  by  this  Act, 

which  is  not  diseased,  unsound,  unwholesome,  or  unfit  for  the  food 

of  man  shall  be  abolished. 

Lights. 

20  and  21.  [Repealed  provisionally  by  Sea  Fisheries  Act,  1883, 
2nd  schcd..  Part  II.] 

Registry  of  Sea-Fishing  lloats. 
22—24.  [Repealed  by  the  Merchant  Shipping  Act,  1894,  s.  745.] 
25.  [Repealed  by  the  Sea  Fisheries  Act,  1883,  s.  30.] 

Sea-fisliinf;  26.   Subject  to  any  exemptions  allowed  by  or  in  pursiuince  of  (:) 

boats  within      ^^^^j^  order  in  coiuicil,  the  master  of  every  sea-fishing  boat  within  the 
exclusive  '  ''  "^^  . 

limits  to  liave    exclusive  fishery  limits  of  the   British  Islands,  and  of  every  British 

ofticial  pajiers.    gga-fishing  boat  outside  of  those  limits,  shall  have  on  board  his  boat, 

if  it  is  a  British  sea-fishing  boat  required  by  this  part  of  this  Act  to 

be  entered  or  registered,  the  certificate  of  registry  or  official  papers 

issued  to  the  boat  in  pursuance  of  any  Act  relating  to  the  registry  of 

British  ships,  or  of  this  jiart  of  this  Act,  and  if  it  is  not  British,  then 

official  papers  evidencing  the  nationality  of  such  boat. 

The  master  of  any  such  boat  who  acts  in  contravention  of  this 

section,   unless  there   is  a  reasonable   cause    for   not   having   such 

(.)■)  No  such  notice  aiipcars  to  liave  been  given. 

(ij)  The  iiortion  of  this  section  referring  to  sect.  200  of  tlie  Customs  Consolidation 
Act,  1853,  is  to  be  construed  a.s  referring  to  sect.  1 70  of  the  Customs  Consolidation 
Act,  1876  ;  see  the  Sea  Fisheries  Act,  1883,  s.  27. 

(::)  That  is  an  order  made  under  sect.  23  ;  now  tliey  are  made  under  the 
Merchant  Sliipping  Act,  1894,  s.  373.  The  order  at  present  in  force  is 
St.  R.  &  0.,  1902,  No.  274. 


THE    SEA    FISHERIES    ACT,    1H(')M.  285 

certificate  or  official  papers  (proof  whereof  shall  lie  on  him),  shall  be 
liable,  together  with  his  boat  and  crew,  to  bo  taken  by  any  sea- 
fishery  officer  without  warrant,  summons,  or  other  process,  into  the 
nearest  or  most  convenient  port,  and  there  to  be  ordered  by  the  Court, 
on  any  proceeding  in  a  summary  manner,  to  pay  a  penalty  not 
exceeding  twenty  pounds,  and  if  such  penalty  is  not  paid,  and  the 
boat  is  not  British,  such  boat  may  be  detained  in  port  for  a  period 
not  exceeding  three  months  from  the  date  of  the  sentence. 


Taut  III.  ^''''■''- — ^•s '» 

tlds  Part  sec 
09  ,(.  :jO  Vict 

Oyster  Fisiieuies.  ~_  g.-  „,„/ 

[Tlie  powei-s  conferred  upon  the  Board  of  Trade  to  make  orders  with  regard  to        ,'0  r, ,,,,,, 
oysters  and  mussels  may  be  exercised  with  regard  to  cockles  as  if  the  expres-    veiiealed]. 
sion  "cockles"  lias  been  used  in  addition  to  the  expressions  "oysters"  and 
"mussels"  ;  see  The  Sea  Fisheries  Act,  1884,  s.  1,  post.'[ 

Preliminari/. 

27.  'I'liis  part  of  this  Act  shall  not  interfere  with  the  jurisdiction    Part  III.  not 
or  powers  now  possessed  by  the  Irish  Fishery  Commissioners  with   *?  ^I'l'y  t". 
regard  to  oyster  fisheries,  and  shall   not  apply  to  Ireland,  the  Isle   stated. 

of  Man,  or  the  Islands  of  Guernsey,  Jersey,  Alderuey,  or  Sark,  or 
their  dependencies,  or  to  the  seas  adjoining  the  same,  within  the 
exclusive  fishery  limits  of  the  British  Islands,  or  to  any  seas  outside 
of  those  exclusive  fishery  limits. 

28.  lu  this  part  of  this  Act  the  words  "oysters"  and  "  mussels"    interpretation 
respectively  include  the  brood,  ware,   half-ware,  spat,  and  spawn  of  <'ft;eitain 
oysters  and  mussels  respectively. 

In  this  part  of  the  Act  the  expression  "oyster  and  mussel  fishery" 
includes  a  fishery  for  either  oysters  or  mussels  separately,  and  the 
term  "  oyster  or  nuissel  fisherj' "  includes  a  fishery  for  both  oysters 
and  mussels ;  and  the  provisions  of  this  part  of  this  Act  shall  be 
construed  to  apply  in  the  case  of  any  fishery  to  oysters  and  oyster 
ground  and  beds  alone,  or  to  mussels  and  nnissel  ground  and  beds 
alone,  or  to  both  oysters  and  mussels  and  oyster  and  mussel  ground 
and  beds,  according  as  the  right  of  fishery  is  for  oysters  alone,  or  for 
mussels  alone,  or  for  both  oysters  and  mussels. 

Order  for  Fishery  (a). 

29.  An  order  for  the  establishment  or  improvement,  and  for  the   Power  to 

maintenance  and  regulation,  of  an  oyster  and  mussel  fishery  on  the 

shore  and  bed   of  the  sea,  or  of  an  estuary  or  tidal  river,  above  or   to  make  order 

below,   or  partly  above  and  partly  below,  low-water  mark   (which   *!"' "J'"''-''   ! 
•  •■         •  i         J  '  \  hsiiery. 

shore  and  bed  are   in  this  part  of  this  Act  referred  to  as  the  sea       jgi    199 
shore),  and  including,  if  desirable,  provisions  for  the  constitution  of 

(rt)  A  list  is  to  be  found  in  the  Ajipi-ndix. 
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a  board  or  body  corporate  for  the  purpose  of  such  order,  may  be 
made  under  tills  part  of  this  Act,  on  an  application  by  a  memorial  in 
that  behalf  presented  to  the  Board  of  Trade  by  any  persons  desirous 
of  obtaining  such  an  order  (which  persons  are  in  this  part  of  this  Act 
referred  to  as  the  promoters). 

30.  If  on  consideration  of  the  memorial  the  Board  of  Trade 
think  fit  to  proceed  in  the  case,  the  promoters  shall  cause  printed 
copies  of  the  draft  of  the  order  as  proposed  by  them  (with  such 
modifications,  if  any,  as  the  Board  of  Trade  require)  to  be  published 
and  circulated  in  such  manner  as  the  Board  of  Trade  think  suflicient 
and  proper  for  giving  information  to  all  parties  interested,  and 
shall  give  notice  of  the  application,  in  such  manner  as  the  Board  of 
Trade  direct  or  approve,  to  the  owners  or  reputed  owners,  lessees  or 
reputed  lessees,  and  occupiers  (if  any)  of  the  portion  of  the  sea  shore 
to  which  the  proposed  order  relates,  and  of  the  lands  adjoining  thereto. 

31.  During  one  mouth  after  the  first  publication  of  the  draft 
order  the  Board  of  Trade  shall  receive  any  objections  or  repre- 
sentations made  to  them  in  writing  respecting  the  proposed  order. 

32.  The  Board  of  Trade  shall,  as  soon  as  conveniently  may  be 
after  the  expiration  of  the  said  month,  appoint  some  fit  person  to  act 
as  inspector  respecting  the  proposed  order. 

The  inspector  shall  proceed  to  make  an  inquiry  concerning  the 
subject  matter  of  the  projjosed  order,  and  for  that  purpose  to  hold  a 
sitting  or  sittings  in  some  convenient  place  in  the  neighbourhood  of 
the  portion  of  the  sea-shore  to  which  the  proposed  order  relates, 
and  thereat  to  take  and  receive  any  evidence  and  information 
ofl'ered,  and  hear  and  inquire  into  any  objections  or  representations 
made  respecting  the  proposed  order,  with  power  from  time  to  time 
to  adjourn  any  sitting  ;  and  the  inspector  may,  for  the  purpose  of 
such  inquiry,  take  evidence,  and  by  summons  under  his  hand  rei|uire 
the  attendance  of  any  person,  and  examine  him  and  any  person  who 
attends  before  him,  on  oath  or  otherwise,  as  he  thinks  expedient,  and 
Qiay  administer  an  oath  or  take  any  aftidavit  or  declaration  for  the 
purpose  of  tlie  inquiry  ;  and  any  person  so  summoned  who,  after 
tender  to  him  of  his  reasonable  expenses,  refuses  or  neglects  to  obey 
such  summons,  and  anj'  person  who  refuses  or  neglects  to  answer 
any  question  which  the  inspector  is  authorized  to  ask,  shall  be  liable, 
on  summary  conviction,  to  a  penalty  not  exceeding  ten  pounds  for 
each  offence  ;  and  any  jjersou  who  wilfully  gives  false  evidence  in 
any  examination  on  oath  in  any  such  inijuiry,  or  in  an  aftidavit  or 
declaration  to  be  used  in  anj'  such  inquiry,  shall  be  deemed  guilty  uf 
perjury. 

Notice  shall  be  published  in  such  manner  as  the  Board  of  Trade 
direct  of  every  such  sitting  (except  an  adjourned  sitting)  fourtem 
days  at  least  before  the  holding  thereof. 
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33.  The  inspector  sliall   make  a  ro|H)rt  in  writing  to  the  lioanl  nf  Repoit  of 
Trade  setting  forth  the  result  of  tlie  incjuiry,  and  stating  whether  in  !J™';,*^g^°[ '" 
his  opinion  tlie  proposed  order  should  be  approved,  witii  or  without  onler. 
alteration,  and  if  with  any,  then  with  what  altei-ation,  and  his  reasons  199 
for  the  same,  and  the  objections  and  representations,  if  any,  made  on 

the  inquiry,  and  his  opinion  tliereon. 

34.  As  soon  as  conveniently  niaj-  be  after  the  expiration  of  the    Settlement 
said  month,  or  after  tiie  receipt  by  the  Board  of  Trade  of  the  report   r^aer. '      " 
of  the  inspector,  they  shall  proceed  to  consider  the  objections  or  199 
representations  that  have  been  made  respecting  the  proposed  order 

and  also  the  report  of  the  inspector,  and  thereupon  they  shall  either 
refuse  the  application  or  settle  and  make  an  order  in  such  form  and 
containing  such  provisions  as  they  think  expedient. 

35.  Where   the  Board   of  Trade  make  an  order,   the   promoters    Publication  of 
shall  cause  it  to  be  published  and  circulated  in  such  manner  as  the 

Board  of  Trade  think  sufficient  for  giving  information  to  all  parties 
interested,  and  shall  give  notice  of  it,  in  such  manner  as  the  Board 
of  Trade  direct  or  approve,  to  the  owners  or  reputed  owners,  lessees 
or  reputed  lessees,  and  occupiers  (if  any)  of  the  portion  of  the 
sea-shore  to  which  the  order  relates,  and  of  the  lands  adjoining 
thereto. 

36.  All  expenses  incurred  by  the  Board  of  Trade  in  relation  to    Expenses  con- 
any  memorial,  or  to  an}'  order  consequent  thereon,  shall  be  defrayed    '";^'      "' 

by  the  promoters,  and  the  Board  of  Trade  shall,  if  they  think  fit,  on  .gg 

or  at  any  time  after  the  presentation  of  the  memorial,  require  the 
promoters  to  pay  to  the  Board  of  Trade  such  sum  as  the  Board  of 
Trade  think  requisite  for  or  on  account  of  those  expenses,  or  to  give 
security  to  the  satisfaction  of  the  Board  of  Trade  for  the  payment  of 
those  expenses  on  demand. 

37.  An  order  of  the  Board  of  Trade  under  this  part  of  this  Act  Contimiatinu 
shall  not  of  itself  have  any  operation,  but  the  same  shall  have  full  ^^.^  ^f 
operation  when  and  as  confirmed  by  Act  of  Parliament,  with  such  Parliament, 
modifications,  if  any,  as  to  Parliament  seem  fit  (6).  ^99 

38.  If  in  the  progress  through  Parliament  of  a  Bill  confirming  an  Power  to  refer 
order  a  petition  is  presented  to  either  House  of  Parliament  against  select coniniit- 
tiie  order,  the  Bill,  as  far  as  it  relates  to  the  order  petitioned  against,  teeif  ojiijosid. 
may  be  referred  to  a  select  committee,  and  the  petitioner  shall  be  ^99 
allowed  to  appear  and  oppose  as  in  case  of  a  private  Bill. 

39.  The  Board  of  Trade  may  from  time  to  time  make  an  order  As  to  anicml- 
for  amending  an  order  that  has  been  confirmed  by  Act  of  Parlia-  j' .  Uy'„.j  „'|' 
ment,  and  all  the  provisions  of  this  part  of  this  Act  relative  to  an  Trade, 
original    order    shall    apply    .also    to    an    amending    order,    Jiiulati.i  199 
mutandis. 

{0)  These  local  Acts  are  iucludcd  in  the  List  of  Statutes  at  the  commcucement 
of  this  book. 
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40.  Wlicre  an  order  of  tlie  Board  of  Trade  under  this  part  of 
this  Act  confers  a  right  of  several  oyster  and  mussel  fisberj',  the 
])ersons  obtaining  the  order,  in  this  Act  referred  to  as  tlie  grantees, 
shall,  by  virtue  of  the  order  and  of  this  part  of  this  Act,  but  subject 
to  any  restrictions  and  exceptions  cont<ained  in  the  order,  have, 
within  the  limits  of  the  fishery,  the  exclusive  right  of  depositing, 
propagating,  dredging,  and  fishing  for,  and  taking  oysters  and 
mussels,  and  in  the  exercise  of  that  right  niaj',  within  the  limits  of 
the  fishery,  proceed  as  follows,  namely,  make  and  maintain  oyster 
and  mussel  beds  or  either  of  them,  and  at  any  season  collect  oysters 
and  mussels,  and  remove  the  same  from  place  to  place,  and  deposit 
the  same  as  and  where  they  think  fit,  and  do  all  other  things  which 
they  think  proper  for  obtaining,  storing,  and  disposing  of  the  produce 
of  their  fishery. 

Effect  of  t'raut       41.  When  an  order  of  the   Board  of  Trade  under  this  part  of 


of  power  of 

regulating 

fishery. 
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tliis  Act,  without  conferring  a  right  of  several  oyster  and  mussel 
fishery,  confers  a  right  of  regulating  an  oyster  and  mussel  fishery, 
and  imposes  I'estrictions  on  or  makes  regulations  respecting  the 
dredging  and  fishing  for  and  taking  oysters  and  mussels,  or  either 
of  them,  within  the  limits  of  the  regulated  fishery,  or  imposes 
tolls  or  royalties  upon  persons  dredging,  fishing  for,  and  taking 
oysters  and  mussels,  or  either  of  them,  within  tlie  limits  of  such 
fishery,  the  persons  obtaining  the  order,  in  this  Act  included  in 
the  term  the  grantees,  shall,  by  virtue  of  the  order  and  of  this  part 
of  this  Act,  but  subject  to  any  restrictions  and  exceptions  contained  in 
the  order,  have  power  to  do  all  or  any  of  the  following  things  ;  namely, 

(a)  To    carry     into    effect    and     enforce    such    restrictions    and 

regulations : 

(b)  To  levy  such  tolls  or  royalties  : 

(c)  To    provide    for    depositing    and    propagating    oysters    anil 

mussels  within  the  limits  of  the  fishery,  and  for  imjiroving 
and  cultivating  the  fishery. 

All  such  restrictions,  regulations,  tolls  and  royalties  shall  be 
imposed  on  and  apply  to  all  persons  equally,  and  shall  be  for  the 
benefit  of  the  fishery  only,  and  the  tolls  and  royalties  shall  be  applied 
in  the  improvement  and  cultivation  of  the  fishery. 

Any  person  who  dredges  or  fishes  for  or  takes  any  oysters  or 
mussels  in  contravention  of  any  such  restriction  or  regulation,  or 
without  paying  any  such  toll  or  royalty,  shall  be  liable  on  summary 
conviction  to  pay  a  penalty  not  exceeding  twenty  pounds,  and  to 
forfeit  all  oysters  and  mussels  so  taken,  or  a  sum  equal  to  the  value 
thereof  if  they  have  been  sold,  which  forfeiture  may  be  enforced  in 
the  same  manner  as  a  penalty. 

The  Court  may  direct  such  forfeiture  to  be  delivered  or  paid  to  the 
grantees  to  be  applied  by  them  for  the  improvement  and  cultivation 
of  the  fishery. 
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42.  Whenever   it   is   iiet'essiir>'  in  any  legal  proceeding  to  prove    I'loof  of 

nmrki 
limits 


that,  in  pursuance  of  any  Act  of   Parliament  or  of  an  order  under   '""'''^"'"  °' 


this  part  of  this  Act,  the  limits  of  any  oyster  and  nuissel  fishery 
have  been  duly  buoyed  or  otherwise  marked,  or  notices  of  such 
limits  have  been  dulj'  publislied,  posted,  or  distributed,  or  that 
notice  of  the  provisions  of  the  order  or  of  such  Act  relating  to  the 
oyster  and  mussel  fishery  has  been  duly  ptiblished,  a  certificate 
purporting  to  be  under  the  hand  of  one  of  the  Secretaries  or 
Assistant  Secretaries  of  the  Board  of  Trade,  certifying  tliat  the 
Board  of  Trade  are  satisfied  that  the  said  limits  were  so  buoyed  or 
marked,  or  that  the  said  notices  were  did}'  published,  posted,  or 
distributed,  shall  be  received  as  evidence  that  the  same  have  been  so 
buoyed  or  marked,  or  that  the  said  notices  have  l)cen  so  published, 
posted,  or  distributed. 

43.  The  portion  of  the  sea  shore  to  which  an  order  of  the  Board    Fishery  to  be 
of   Trade    under  this  part  of  this  Act  relates  (as  far  as  it  is  not  J"/p"i.poses'^ 
by  law  within    the   body  of  any  county)  shall   for  all   purposes   of  ofjmisdiction. 
jurisdiction  be   deemed  to   be  within    the    body  of    the   adjoining 

county,  or  to  be  within  the  body  of  each  of  the  adjoining  counties, 
if  more  than  one. 

44.  The  Board  of  Trade  shall  not   in  any  case   make  an  order   Limitation  on 
conferring  a  right  of  several  oyster  and  mussel  fishery,  or  a  right  of   term  ot  several 
regulating  an  oyster  and  mussel  fishery  for  a  longer  period  at  once  onn 
than  sixty  years. 

45.  A  right  of   several    oyster    or   mussel    fishery    conferred    by    Condition  for 

an  order  of  the  Board  of  Trade   under  this  part  of  this  Act,  or  by   '^'"s^^er  ot 

'  •'     seveial 

"The   Eoach    River   Oyster   Fishery   Act,    18G6,"   and    a   right   of  lishery,  if  no 
regulating    an    oyster   and    mussel    fishery,    shall,    notwithstanding   ■'J*''l"j't'' 
anything  in  the   order   or   in  the   said   Act,  be  determinable    by  a  „-» 

certificate  of  the  Board  of  Trade  (which  certificate  they  are  hereby 
empowered  to  make)  certifying  to  the  effect  that  the  Board  of  Trade 
are  not  satisfied  that  the  grantees  under  the  order,  or  the  company 
under  the  said  Act  (as  the  case  may  be),  are  properly  cultivating  the 
oyster  or  mussel  ground  within  the  limits  of  such  fishery,  or  are 
properly  carrying  into  effect  and  enforcing  the  restrictions  and 
regulations,  and  levying  the  tolls  or  royalties  ;  and  on  any  such 
certificate  being  made,  the  right  of  several  fishery  or  right  of 
regulating  the  fishery  (as  the  case  may  be)  by  such  order  or  the 
said  Act  conferred  shall,  by  virtue  of  this  part  of  this  Act  and  of 
the  certificate,  be  absolutely  determined,  and  all  provisions  of  this 
part  of  this  Act  or  of  the  said  Act  shall  cease  to  operate  in  relation 
to  such  fishery  as  a  several  oyster  and  mussel  fishery  or  as  a 
regulated  fishery. 

For  the  purposes  of  this  provision  the  Board  of  Trade  may  from 
time  to  time,  with  respect  to  any  such  fishery,  make  such  incjuiries 

F.  U 
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and  examination  by  an  inspector  or  otherwise,  and  require  from  the 
grantees  or  company  such  information,  as  the  Board  of  Trade  think 
necessary  or  proper,  and  the  grantees  or  company  sliall  afford  all 
facilities  for  such  inquiries  and  examination,  and  give  such  information, 

accordingly  (c). 

46  {'-/).  Where  any  jiortiou  of  the  sea  shore  proposed  to  be  com- 
prised in  an  order  of  the  Board  of  Trade  under  tliis  part  of  this  Act 
belongs  to  Her  Majesty,  in  right  of  the  Crown,  but  is  not  under  the 
management  of  the  Board  of  Trade,  or  forms  part  of  the  possessions 
of  the  Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  the  Board  of 
Trade  shall  not  make  the  order  without  such  consent  as  herein-after 
mentioned  ;  namely, 

In  the  first-mentioned  case  of  the  commissioners  of  Her  Majesty's 

Woods,  or  one  of  them  : 
In  the  secondly-mentioned  case  of  the  Chancellor  of  the  Duchy  of 
Lancaster  in  writing  under  his  hand  attested  by  the  clerk  of  the 
council  of  the  Duchy  : 
In  the  thirdly-mentioned  case  of  the  Duke  of  Cornwall,  or  other 
the  persons  for  the  time  being  empowered  to  dispose  for  any 
purpose  of  lands  of  the  Duchy  of  Cornwall. 

47.  Where  any  portion  of  the  sea  shore  comprised  in  an  order  of 
the  Board  of  Trade  under  this  j)art  of  this  Act  does  not  belong  to 
Her  Majesty,  her  heirs  or  successors,  in  right  of  the  Crown,  or  form 
part  of  the  possessions  of  the  Duchy  of  Lancaster  or  of  the  Duchy  of 
Cornwall,  the  Board  of  Trade  shall  incorporate  in  the  order  "The 
Lands  Clauses  Consolidation  Act,  1845,"  or  "The  Lauds  Clauses 
Consolidation  (Scotland)  Act,  1845,"  as  the  case  requires,  and  shall 
apply  the  provisions  thereof  respectively  to  the  purchase  or  taking  of 
such  portion  of  the  sea  shore. 

48.  No  order  made  by  the  Board  of  Trade  under  this  part  of  this 
Act  shall  take  away  or  abridge  any  right  of  several  fishery,  or  any 
right  on,  to,  or  over  any  portion  of  the  sea  shore,  which  right  is 
enjoyed  by  any  person  under  any  local  or  special  Act  of  Parliament, 
or  anj'  royal  charter,  letters  patent,  prescription,  or  immemorial 
usage,  without  the  consent  of  such  person. 

49.  The  persons  obtaining  an  order  under  this  part  of  this  Act 
shall  at  all  times  keep  at  some  convenient  place,  in  the  neighbourhood 
of  the  portion  of  the  sea  shore  to  which  the  order  relates,  copies  of 
the  order  with  the  Act  confirming  it,  and  of  this  part  of  this  Act, 
printed  respectively  by  some  of  Her  Majestj^'s  printers,  and  shall  sell 
such  copies  to  all  persons  desiring  to  buy  them  at  a  price  not  exceeding 


(c)  Any  certificate  made  by  the  Board  of  Trade  in  pursuance  of  this  section  may 
be  made  either  as  to  the  entire  area  of  the  fishery  or  as  to  any  part  thereof;  see 
the  Oyster  and  Mussel  Fisheries  Orders  Conlirmatiou  Act,  1869  (No.  2J. 

(d)  Printed  as  amended  by  Stat.  Law  Rev.  Act,  1898. 
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sixpence  for  one  copy  of  this  part  <if  tliis  Act  ami  of  the  order  and  of 
the  Act  coufiniiing  it  togetlier. 

If  any  such  persons  fail  to  comply  with  this  provision,  they  shall 
for  every  such  ofTeuce  he  liable  to  a  penalty  not  exceeding  five 
pounds,  and  to  a  further  ])eualty  not  exceeding  one  pound  for  every 
day  during  which  such  failure  coiitinues  after  the  day  on  which  the 
first  penalty  is  incurred. 

50.  There  shall  be  annually  laid  before  both   Houses  of  Parlia-    Annufil  iciiort 
ment  a  report  of  the  Board  of  Trade  respecting  the  ap])lications  to   "p'   ji""  ° 
and  proceedings  of  the  lioard  of  Trade  under  this  part  of  this  Act 

during  each  year. 

Protection  of  Oysttr  Beds  (e). 

51.  All  oysters  and  mussels  being  in  oi-  on  an  oyster  or  mussel  bed    rioperty  in 

--.••otfiVQ      Ate 

within  the  limits  of  a  several  oyster  and  mussel  fishery  granted  by  an    „-itiiiii  several 
order  luuler  this  part  of  tliis  Act,  and  all  oj'sters  being  in  or  on  any   lisliery. 
private  oyster  bed  which  is  owned  by  any  person  independently  of  ^^^ 

this  Act,  and  is  sufficiently  marked  out  or  sufficiently  known  as  such, 
shall  be  the  absolute  property  of  the  grantees  or  of  such  owner,  as 
the  case  may  be,  and  in  all  courts  of  law  and  equity  and  elsewhere, 
and  for  all  purposes,  civil,  criminal,  or  other,  shall  be  deemed  to  be 
in  the  actual  possession  of  the  grantees  and  such  owner  respectively. 

52.  All  oysters  and  mussels  removed  by  any  person  from  an  oyster    Property  in 
or  mussel  bed  within  the  limits  of  any  such  several  fishery,  and  all    "pi'^^gygj^  ffom 
oysters  removed  by  any  pei^son  from  any  such  private  oj-ster  bed,   several  fishery. 
and  not  either  sold  in  market  overt  or  disposed  of  by  or  under  the 
authority  of  the  grantees  or  owner  (as  the  case  may  be),  shall  be  the 

absolute  property  of  the  gmntees  and  owner  respectively,  and  in  all 
Courts  of  law  and  equity  aiid  elsewhere,  and  for  all  purposes,  civil, 
criminal,  or  other,  the  absolute  right  to  the  possession  thereof  shall 
be  deemed  to  be  in  the  grantees  and  owner  respectively. 

53.  It  shall  not  be  lawful  for  any  person  other  than  the  grantees.  Protection  of 
their  agents,  servants,  and  workmen,  within  the  limits  of  any  such 
several  fishery,  or  iu  any  part  of  the  space  within  the  same  described 
in  this  behalf  iu  the  order,  or  other  than  the  owner  of  any  such 
j)rivate  oyster  bed,  his  agents,  servants,  and  workmen,  within  the 
limits  of  such  bed,  knowingly  to  do  any  of^the  following  things  : 

To  use  any  implement  of  fishing  except  a  line  and  hook  or  a  net 
adapted  solely  for  catching  floating  fish,  and  so  used  as  not  to 
disturb  or  injure  in  any  manner  any  oyster  or  mussel  bed,  or 
oysters  or  mussels,  or  the  oyster  or  mussel  fishery  : 

To  dredge  for  any  ballast  or  other  substance  except  under  a  lawfid 
authority  for  improving  the  navigation  : 

To  deposit  any  ballast,  rubbish,  or  otlier  substance  : 

(«)  See  also  the  Larceny  Act,  1861,  s,  26,  aide,  y>,  246. 

U   2 


.several  fishery 
197,  201 
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To  place  any  implement,  apparatus,  or  thing  prejudicial  or  likely 
to  be  prejudicial  to  any  oyster  or  mussel  bed,  or  oystere  or 
mussels,  or  to  the  oyster  or  mussel  fishery,  except  for  a  lawful 
purpose  of  navigation  or  anchorage  : 
To  disturb  or  injure  in  any  manner,  except  as  last  aforesaid,  any 
oyster  or  mussel  bed,  or  oysters  or  mussels,  or  the  oyster  or 
mussel  fishery  : 
And  if  any  person  does  any  act  in  contravention  of  this  section  he 
shall  be  liable  to  the  following  penalty,  namely,  to  a  penalty  not 
exceeding  two  pounds  for  the  first  offence,  and  not  exceeding  five 
pounds  for  the  second  offence,  and  not  exceeding  ten  pounds  for  the 
third  and  every  subsequent  offence  ;   and  every  such  person  shall 
also  be  liable  to  make  full  compensation  to  the  grantees  and  owner 
respectively  for  all  damage  sustained  by  them  or  him  by  reason  of 
his    unlawful   act,  and   in   default   of  payment  the  same  may  be 
recovered  from  him  by  the  grantees  and  owner  respectively  by  pro- 
ceedings in  anj^  Court  of  competent  jurisdiction  (but  not  in  a  summary 
manner),   whether  he  has  been  prosecuted  for  or  convicted  of  an 
offence  against  this  section  or  not. 

Limits  ol'  54.  Provided  always.  That  nothing  in  the  last  foregoing  section 

fishery  to  )ie     ghall  make  it  unlawful  for  any  person  to  do  any  of  the  things  therein 
kept  marked  ■'  '^  jo 

out.  mentioned, — 

201  {a.)  In  the  case  of  a  fishery  granted  by  an  order  under  this  part 

of  this  Act,  if  at  the  time  of  his  doing  the  same  the  limits 
of  the  several  fishery  or  of  the  space  within  the  same 
described  in  that  behalf  in  the  order  are  not  sufficiently 
marked  out  in  manner  prescribed  by  or  under  the  order, 
or  if  notice  of  those  limits  has  not  been  given  to  him  in 
manner  so  prescribed  : 
{/>.)  In  the  case  of  a  private  oyster  bed  owned  by  any  person 
independently  of  this  Act,  if  it  is  not  sufficiently  marked  out 
and  known  as  such. 

Contiguous  55.  When  two  or  more  oyster  or  mussel  beds  or  fisheries  belonging 

fisheries.  ^^  different  proprietors  are  contiguous  to  each  other,  and  any  pro- 

ceeding by  indictment  or  otherwise  is  taken  against  any  person  for 
stealing  oysters  or  mussels  from  any  bed  formed  under  an  order  made 
in  pursuance  of  this  part  of  this  Act,  or  for  stealing  oysters  fi-om  any 
bed  formed  independently  of  this  Act,  it  shall  be  sufficient,  in  alleging 
and  proving  the  property  and  lawful  possession  of  the  oysters  or 
mussels  stolen,  and  the  place  from  which  they  were  stolen,  to  allege 
and  prove  that  they  were  the  property  of  and  in  the  lawful  possession 
of  one  or  other  of  such  proprietors,  and  were  stolen  from  one  or 
other  of  such  contiguous  beds  or  fisheries. 

Application  of        56.  This  part  of  this  Act  shall,  as  to  all  orders  made  under  the 

Acttodiders,    Oyster  and  Mussel  Fisheries  Act,  1806,  \vhich  have  been  or  may  be 

&c.  under  ''  '' 
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confirmed  in  this  session  of  Parliament,  upply  in  tlie  same  manner   -2!)  &  30  Vict, 
as  if  they  had  l)ecn  nia<ic  and  confirmed  in  ]iursuance  of  this  part  of    ''  '  ''' 
tiiis  Act. 

All  orders  made  nnder  the  Oyster  and  Mussel  Fisheries  Act,  186G, 
before  the  connnencement  of  this  Act,  and  not  so  confirmed,  and  all 
proceedings  taken  before  the  commencement  of  this  Act  with  a  view 
to  obtain  any  such  orders,  shall  have  efl'ect  and  be  proceeded  with 
as  if  they  had  been  respectively  made  and  taken  under  this  part  of 
this  Act. 

Part   IV. 

Legal  Proceedings. 

57.  All  penalties,  offences,  and  proceedings  nnder  this  Act,  or  Sbide  of 
under  anj'  order  in  council  made  thereunder,  (except  any  felony,  !,^'„fiiti(,s 
and  except  as  otherwise  i)rovided,)  may  be  recovered,  prosecuted,  and 

taken  in  a  sunnuary  manner,  and — 

In  England,  before  any  justice,  and 

In  Scotland,  before  any  Court  or  judge  acting  under  the  Summary 
Procedure  Act,  18G4,  and  any  Act  amending  the  same,  in 
manner  directed  by  those  Acts,  and 

In  the  Isle  of  Man,  and  the  islands  of  Guernsey,  Jersey,  Alderney, 
and  Sark  respectively,  before  any  Court,  governor,  deputy 
governor,  deemster,  jurat,  or  other  magistrate,  in  the  manner 
in  which  the  like  penalties,  offences,  and  proceedings  are  by 
law  recovered,  prosecuted,  and  taken,  or  as  near  thereto  as 
circumstances  admit. 

58.  If  anj-  person  feels  aggrieved  by  any  conviction  under  this   Ajiiieal. 
Act,    or    by    any   determination   or  adjudication  of  the  Court    with 
respect  to  any  compensation  under  this  Act,  where  the  sum  adjudged 

to  be  paid  exceeds  five  pounds,  or  the  period  of  imprisonment 
adjudged  exceeds  one  month,  he  may  aj)peal  therefrom  in  manner 
following;   (that  is  to  say,) 

In  England  :  To  some  Court  of  general  or  quarter  sessions. 

In  Ireland,  in  manner  directed  by  the  Petty  Sessions,  Ireland,  Act, 
1851,  and  any  Act  amending  the  same  : 

In  Scotland,  the  Isle  of  Man,  and  the  islands  of  Guernsey,  Jereey, 
Alderney,  and  Sark,  in  manner  in  which  appeals  from  the  like 
convictions  and  determinations  and  adjudications  are  made  (/). 

59.  Proceedings  xi'here  Offender  belonijs  to  a  French  Boat. — 
[itepealed  provisionally  ;  see  note  to  s.  3,  niite,  and  Sea  Eisheries  Act, 
1883,  s.  30  (c).] 

60.  For   the   purpose  of  giving  jurisdiction  to  Courts  under  this   Juiisdiction 
Act  the  following  provisions  shall  have  effect : 

(/)  Printed  as  amended  l)y  the  Sea  Fisheries  Act,  1883,  s.  30,  and  the 
Summary  Jmisdirtion  Art,  1884,  s.  4. 
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(1.)  A  sea-fishing  boat  shall  be  deemed  to  be  a  ship  within  the 
meaning  of  any  Act  relating  to  offences  committed  on  board  a 
ship  : 

(2.)  The  same  Court  shall  have  power  to  exercise  the  jurisdiction 
conferred  by  this  Act  with  respect  to  an  offence  committed  by  a 
foreign  subject  as  would  have  jurisdiction  to  try  such  offence  if 
it  had  been  committed  by  a  IJritish  subject. 

61.  Evidence  taken  in  France. — [Repealed  provisionally  by  the  Sea 
Fisheries  Act,  1883,  s.  30.] 

Service  to  62.  Service  of  any  summons  or  other  matter   in  any  legal  pro- 

be good  II  ceeding  mider  this  Act  shall  be  good  service   if  made  ijersonally  on 

mmle  person-  °  °  i  j 

oily  or  on  the  person  to  be  served,  or  at  his  last  jjlace  of  abode,  or  if  made 

board  ship.        ^j^  leaving  such  summons  for  him  on  board  any  sea-fishing  boat  to 

which  he  may  belong,  with  the  person  being  or  appearing  to  be  in 

command  or  charge  of  such  boat. 

63.  Masters   of  Jloats   liable   to   Fenaltie/!  imposed. — [Printed  as 
provisionally  repealed  b}*  Sea  Fisheries  Act,  1883,  s.  30.] 

Any  penalty  under  this  Act,  except  a  penalty  for  the  non-payment 
of  which  detention  in  a  port  is  specially  provided  as  the  remedy, 
may  be  recovered  in  the  ordinary  waj',  or,  if  the  Court  think  fit  so  to 
order,  by  distress  or  poinding  and  sale  of  the  sea-fishing  boat  to 
which  the  offender  belongs,  and  her  tackle,  apparel,  and  furniture, . 
and  any  property  on  board  thereof,  or  belonging  thereto,  or  any  part 
thereof. 

Aiiplication  of        64.   The  Court  imposing  any  penalty  or  enforcing  any  forfeiture 
peimlties.  under   this   Act   may,  if  it  think   fit,  direct   the   whole  or  any  part 

thereof  to  be  applied  in  or  towards  payment  of  the  expenses  of  the 
proceedings  ;  and,  subject  to  such  direction,  and  to  any  direction 
given  under  any  express  provision  in  this  Act,  all  penalties  and 
forfeitures  recovered  under  this  Act  shall  be  paid  into  the  receipt 
of  Her  Majesty's  Exchequer  in  such  manner  as  the  commissioners  of 
the  Treasury  may  direct,  and  shall  be  carried  to  the  consolidated 
fimd. 

Saving  of  65.  Nothing  in  this  Act  shall  prevent  any  person  Ijeing  liable 

rights  as  under  any  other  Act  or  otherwise  to  any  indictment,  proceeding, 

leieui  s  a  ct .    p,„jjgj,,j,g„f_    q^   penalty,   other   than    is    provided   for   any  ofl:ence 

by  this   .\ct,   so   that  no   person   be   punished   twice  for    the    s;ime 

offence. 

Nothing  in  this  Act,  or  in  any  order  in  coimcil  made  thereunder, 
nor  any  proceedings  under  such  Act  or  order  with  respect  to  any 
matter,  shall  alter  the  liability  of  any  person  in  any  action  or  suit 
with  reference  to  the  same  matter,  so  that  no  jiersou  shall  be  required 
to  paj'  compensation  twice  in  respect  of  the  same  injury. 
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Tart  V. 

MiaCELLANKOUS. 

66.  Wliereas    by  a   convention    concluded    between    the    United  Confinriiilioii 
Kingdom    and    France    on    the    twenty-sixtli    day    of   .January    one  fxcmiitin" 
thousand  eight  hundred    and    twenty-six    it    was,    amongst    other  I'iotu  dues 
matters,  agreed  that  sea-fishing  boats  of  either  country,  when  forced  fighin^  boats 
by  stress  of  weather  to  seek  slieltcr  in  the   ports  or  ou  tlic  coasts  of  entering 

the  other  countrj',  should  ou  certain  conditions  be  exempted  from  all  ^^.^^^  stress  of 
dues  to  which  they  would  otherwise  be  liable,  and  doubts  have  weather, 
arisen  whether  that  part  of  the  said  convention  has  ever  lieeu  con- 
firmed by  the  authority  of  Parliament,  and  it  is  expedient  to  remove 
such  doubts,  and  to  enalde  Her  Majesty  to  provide  for  the  due 
execution  of  the  said  convention  and  of  any  other  like  convention  or 
treaty  which  may  be  made  by  Her  Majesty  :  Be  it  enacted,  that 
where  any  such  couventiou  or  treaty  as  mentioned  in  this  section  has 
lieen  or  may  hereafter  be  concluded  with  an\-  foreign  country,  Her 
Majesty  may  by  order  in  council  direct  that  every  sea-fishing  boat 
belonging  to  such  foreign  country,  when  forced  by  sti-ess  of 
weather  to  seek  shelter  in  any  port  or  place  in  the  British  Islands, 
shall,  if  it  does  not  discharge  or  receive  on  board  any  cargo,  and 
complies  with  the  other  conditions,  if  any,  specified  in  such  order,  bo 
exempt  from  all  dues,  tolls,  rates,  taxes,  duties,  imposts,  and  other 
charges  to  which  it  would  otherwise  be  liable  in  such  port  or  place, 
and  every  such  boat  shall  be  exempt  accordingly  (</). 

67.  The  Irish   fishery  commissioners  may  from  time  to  time  lay   Regulations 

before  Her  Majesty  in  council  byelaws  for  the  puriwse  of  restrictinsr   jor  oyster 

,.,•',,..-'  '      ^  "    tishenes  oil 

or  regulatmg  the  dredgmg  for  oysters  on  any  oyster  beds  Or  banks  the  Irish 

situate  within  the  distance  of  twenty  miles  measured  from  a  straight   '^'"^'■• 

lino  drawn  from  the  eastern  point  of  Lambay  Island  to  Carnsore  Point 

on  the  coast  of  Ireland,  outside  of  the  exclusive  fishery  limits  of  the 

British   Islands,  and  all  such  byelaws  shall  apply  equally  to  all  boats 

and  persons  ou  whom  they  may  be  binding. 

It  shall  be  lawful  for  Her  Majesty,  by  order  in  council,  to  do  all  or 

any  of  the  following  things ;  uamel}-, 

((()  To  direct  that  such  byelaws  shall  be  observed  : 

(//)  To  impose  penalties  not  exceeding  twenty  pounds  for  the  breach 

of  such  bj-elaws  : 

(c)   To  apply  to  the  breach  of  such  byelaws  such  (if  any)  of  the 

enactments  in  force  respecting  the  broach  of  tiie  regulations 

respecting  Irish  oyster  fisheries  within  the  exclusive  fishery 

{g)  By  order  in  council  October  Tth,  1869  (Slat.  Rules  and  Oril.  Rev.,  Vol.  III., 
]i.  239),  every  French  sea-tishing  boat,  wlien  toued  by  .stress  of  weatlier  to  seek 
shelter  in  any  port  or  place  in  the  I'.ritish  I^h•s,  shall,  if  it  ilous  not  discharge  or 
receive  on  board  any  cargo,  be  exemiit  from  all  ilucs,  tolls,  taxes,  duties,  injiiosls, 
and  other  charges  to  which  it  would  o-therwisc  be  liable  in  suih  port  or  jilace. 
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limits  of  the  British  Islands,  and  with  such  modifications  and 
alterations,  as  may  be  found  desirable  : 

(d)  To  revoke  or  alter  any  order  so  made. 
Provided  that  the  length  of  close  time  prescribed  by  any  such  order 
shall  not  he  shorter  than  that  prescribed  for  the  time  being  by  the 
Irish  Fishery  ('ommissioners  in  respect  of  beds  or  banks  within  the 
exclusive  fishery  limits  of  the  British  Islands. 

Every  such  order  shall  be  binding  on  all  British  sea-fishing  boats,  and 
on  any  other  sea-fishing  boats  in  that  behalf  specified  in  the  order, 
and  on  the  crews  of  such  boats. 


Regulations 

as  to  seine- 
fishing  in 
Cornwall. 

193,   194, 
197,   198 


68.  On  the  coast  of  Cornwall,  except  so  much  of  the  north  coast 
as  lies  to  the  east  of  Trevose  Head,  no  person  between  the  twenty- 
fifth  of  .July  and  twenty-fifth  of  November  in  any  year — 

(a)  shall,  from  sunrise  to  sunset,  within  the  distance  of  two  miles 
from  the  coast,  measured  from  low-water  mark  (whether  in 
bays  or  not),  use  a  drift  net  or  trawl  net,  or 
{//)  shall,  within  half  a  mile  of  any  sea-fishing  boat  stationed  for 
seine-fishing,  anchor  any  sea-fishing  or  other  boat  (not  being 
a  boat  engaged  iu  seine-fishing),  or  lay,  set,  or  use  any  net, 
boulter,  or  implement  of  sea-fishing  (except  for  the  purpose 
of  seine-fishing) : 
Any  person  who  acts  in  contravention  of  this  section  shall  be  liable 
on  summary  conviction  to  a  penalty  not  exceeding  twenty  pounds, 
which  may  be  recovered  in  the  same  manner  as  a  penalty  for  an 
offence  against  the  fishery  regulations  of  this  Act. 


As  to  publica- 
tion and 
evidence  of 
orders  in 
council. 


Application  of 
Act. 


69.  With  respect  to  any  orders  in  council  made  in  pursuance  of 
this  Act,  the  following  provisions  shall  have  effect  : 

(1.)  They  shall  be  published  in  the  London  Gazette,  or  otherwise 
published  in  such  manner  as  the  Board  of  Trade  may  direct 
for  such  sufticient  time  before  they  come  into  force  as  to 
prevent  inconvenience  : 

(2.)  They  may  be  proved  in  any  legiil  proceeding  by  the  production 
of  a  copy  of  the  Gazette  containing  the  said  advertisement, 
or  of  a  copy  of  the  orders  or  regulations  purporting  to  l)e 
printed  by  the  printer  to  Her  Majesty. 

70.  The  enactments  in  this  Act  which  are  restricted  in  terms  to 
the  seas  outside  the  exclusive  fishery  limits  of  the  British  Islands  or 
to  any  particular  part  of  the  British  Islands  and  the  seas  adjoining 
the  same  shall  apply  only  to  those  seas  and  such  part,  but,  save  as 
aforesaid,  this  Act  shall  apply  to  the  seas  adjoining  the  coasts  of 
France  specified  in  article  three  of  the  first  schedule  to  this  Act  out- 
side of  the  exclusive  fishery  limits  of  France,  and  to  the  whole  of  the 
British  Islands  as  defined  by  this  Act,  and  to  the  seas  surrounding 
the  same,  whether  within  or  without  tht  exclusive  fishery  limits  of 
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the  British  Islands,  and  tlie  royal  Courts  of  Guernsey  and  Jersey  shall 
register  this  Act  in  their  respective  Courts. 

Provided  that  nothing  in  this  Act  relating  to  oyster  or  mussel 
tisheries,  or  to  oysters  or  mussels,  shall  in  any  way  whatever  alter, 
interfere  with,  or  affect  the  jurisdiction  which  the  Irish  Fishery  Com- 
missioners would  have  power  to  exercise  over  the  seas  surrounding 
Ireland  and  over  tiie  oyster  fisheries  and  oyster  beds  in  those  seas  if 
this  Act  had  not  passed. 

71.  liepfdl  of  Acts  (1.1  III  SfffiiKl  SrlifJiile.  —  [Repealed  hy  the  Sea 
Fisheries  Act,  1883,  2nd  schedule,  I'art  1.] 


.SCHEDULES  REFERRED  TO  IN  TIIE  FOREGOING  ACT. 

First  Sciiedclk. 

[This  sclieilule  is  in-ovisionally  reiieuU'd  except  the  Aitioles  liere  set  out  liy  llie 
Sea  Fisheries  Act,  18S3,  s.  30.] 

Coiirentidii  hiiii'eeu  Her  Miijesty  (iinJ  the  Kinjieror  of  the  French,  rehiiin'  to 
fisheries  in  the  setis  betiueeu  (Iretit  I'lritnin  ami  France. 

Article  IV. — All  British  and  French  fishing  boats  shall  be  lettered 
and  numbered. 

In  the  United  Kingdom  there  .shall  be  a  series  of  nunibers  for  the 
fishing  boats  belonging  to  each  collectoi'ship  of  Customs  («),  and  in 
France  a  series  of  numbers  for  the  fishing  boats  belonging  to  each 
district  of  maritime  registry ;  and  to  these  numbers  shall  be  prefixed 
a  letter  (or  letters)  to  be  designated  by  the  Board  of  Customs  in  the 
United  Kingdom,  and  by  the  Ministry  of  Marino  in  France. 
Article  V. — The  letter  (or  letters)  and  number  shall  be  placed  on  each 
bow  of  the  boat,  3  or  4  inches  (S  or  10  centimetres  French)  below  the 
gimwale,  and  they  shall  be  j>ainted  in  wdiite  oil  coloui'  on  a  black 
ground. 

For  boats  of  1  o  tons  burthen  and  upwards  the  dimensions  of  the 
letters  and  numbers  shall  be  IS  inches  (45  centimetres  French)  in 
height,  and  '2\  inches  (G  centimetres  French)  in  breadth. 

For  boats  of  less  than  \b  tons  burthen,  the  dimensions  .shall  be  10 
inches  (25  centimetres  French)  in  height,  and  IJ  inches  (4  centimetres 
French)  in  breadth. 

The  same  letter  (or  letters)  and  niunber  shall  also  be  jminted  on 
each  .side  of  the  mainsail  of  the  boat,  in  black  oil  colour  on  white 
sails,  and  in  white  oil  coloiu'  on  tanned  or  black  sails.  Such  letter 
(or  letters)  and  number  on  the  sails  shall  be  one-third  larger  in  every 
way  than  those  placed  on  the  bows  of  the  boat. 

The  name  of  each  fishing  boat,  and  that  of  the  port  to  which  she 
belongs,  shall  be  painted  in  white  oil  colour  on  a  black  ground  on  the 
.stern  of  the  boat,  in  letters  which  sliall  be  at  least  3  inches  (8  centi- 
metres French)  in  height  and  \  inch  (12  millimetres  French)  in 
breadth. 

{a)  See  order  in  council  il.iteil  ieth  Miiich,  1902,  posi,  p.  39. 
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The  letters,  numbers,  and  names  placed,  on  the  boats  and  on  theii- 
sails  shall  not  be  effaced,  covered,  or  concealed  in  any  manner  what- 
soever. 

Article  VI. — All  the  buoys,  barrels,  and  ijrineijial  floats  of  each  net, 
and  all  other  implements  of  fishery,  shall  be  marked  with  the  same 
letter  (or  letters)  and  niimber  as  those  of  the  boats  to  which  they 
belong. 

These  letters  and  numbers  shall  be  large  enough  to  be  easily  dis- 
tinguished. The  owners  of  the  nets  or  other  fishing  implements  may 
further  (hstinguish  them  by  anj-  private  marks  they  judge  proper. 

Article  VII. — The  letters  and  numbers  of  British  fishing  boats  shall, 
after  having  been  entered  in  the  registrj-  book  kept  at  the  coUector- 
ship  of  Customs,  be  inserted  on  the  licences  or  other  ofhcial  papers  of 
those  boats. 

The  letters  and  numbers  of  French  fishing  boats  shall,  after  having 
been  entered  in  the  registry  book  kept  at  the  Maritime  Eegistry  Office, 
be  inserted  on  the  muster  rolls  of  those  boats. 

Article  VIII. — The  licences  or  other  official  papers  of  British  fishing 
boats,  and  the  muster  rolls  of  French  fishing  boats,  shall  contain  the 
desci'iption  and  tonnage  of  each  boat,  as  well  as  the  names  of  its 
owner  and  of  its  master. 
199  Article  XI. — From  the  Kitli  of  June  to  the  31st  of  August  inclusive, 

fishing  for  oysters  is  prohibited  outside  the  fishery  limits  which  have 
been  fixed  for  the  two  countries,  between  a  line  drawn  from  the  North 
Foreland  Light  to  Dunkirk,  and  a  line  drawn  from  the  Land's  End 
to  Usliant. 

During  the  same  period  and  in  the  same  pai't  of  the  ( 'liunnel,  no 
boat  shall  have  on  board  any  oyster  dredge,  unless  the  same  be  tied 
up  and  sealed  by  the  Customs  authorities  of  one  of  the  two  countries 
in  such  a  manner  as  to  prevent  its  being  made  use  of. 

Ai!TU'i,E  XXXI. — Fishing  boats  of  either  of  the  two  coinitries  shall  be 
admitted  to  sell  their  fish  in  such  ports  of  the  other  country  as  may  be 
designated  for  that  purpose,  on  condition  that  they  coufonu  to  the 
regulations  mutual!}'  agreed  upon.  Those  regulations,  together 
with  a  list  of  the  ports,  ai-e  annexed  to  the  present  convention  ;  but 
without  prejudice  to  the  opening  by  either  country  of  any  additional 
ports  (/(). 

Deiliiratioii   aidiexed  In  thr   ('iiiirndiini   <i/  Xiin  inhrr   11,    1N<>7. 

The  fishermen  of  each  countiy  shall  not  be  idlowed  to  land  or  discharge 
their  fish  in  the  other  country  except  at,  places  where  there  is  a  Custom 
House,  and  during  office  hours. 

Immediately  ujion  tlieir  arrival,  and  in  all  cases  before  they  commence- 
the  discha)-ge  of  their  cargo,  they  shall  present  theii'  muster  roll,  or 
licence,  or  official  jiaper,  to  the  proper  officer  of  Customs,  and  shall  pass 
an  entry  at  the  Custom  House  stating  as  nearly  as  possible  the  quantity 
of  fish  which  they  have  on  board. 

If  the  master  of  a  fishing  boat  cannot  write,  the  officer  of  Customs  shall 
fill  up  for  him  the  form  required,  and  the  master  .shall  affix  his  niark 
thereto. 

(Ii)  See  iiiitc,  s.  17. 
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The  Custom  House  officers  shall  have  power  to  boiinl  luul  search  the 
fishing  boats  of  the  other  country  in  the  maimer  directed  by  the  Customs 
laws. 

Diuing  their  stay  in  the  ports  of  the  other  country,  the  tishennon  of 
either  couutiy  shall,  if  rocjuiivd  to  do  so  by  the  Customs  authorities, 
deposit  iu  a  warehouse  or  in  the  Custom  House,  until  their  departure, 
all  stores  subject  to  duty,  which  shall  not  bo  necessary  for  their  daily 
consumption.     No  charge  shall  bo  made  for  such  warehousing. 

The  ports  enumerated  in  the  subjoined  list,  where  there  is  a  Custom 
House  establishment,  are  those  that  shall  be  open  iu  each  country  to  the 
fishermen  of  the  other  country.  In  case  the  Customs  estabUshment  at 
any  of  those  ports  should  bo  abolished,  notice  thereof  shall  bo  given  to 
the  Government  of  the  other  country. 


List  of  the 

Pouts  in  the  United 

Kingdom  open  fok  the 

Import. 

VTIOX 

OF   FiSlI    BY   FliENCH   1 

'isuiNO  Bo.vrs. 

In   Kiifjtiut'l. 

Bristol. 

Liverpool. 

Eamsgate. 

Cardiff. 

Louduu. 

Shields. 

Dover,  C. 

Lowestoft. 

Shoreham,  C. 

Folkestone,  C. 

Middlesborough. 

Southampton,  C 

Fabnouth,  C. 

Newcastle. 

Sunderland. 

Grimsby. 

Newhaveu,  C. 

Swansea. 

Hartlepool. 

Newport. 

Weymouth,  C. 

Harwich. 

Portsmouth,  C. 

AVhitby. 

Hull. 

Plymouth. 

In  Scotland, 

Yarmouth. 

Aberdeen. 

Greenock. 

Wick. 

Glasgow. 

Leith. 

///    Il'tlainK 

Belfast. 

Dublin. 

Waterford. 

Cork. 

Galway. 

In   the  Cliaitnel  UUuiila 

Jersey,  C 

Guernsey,  C. 

The 

ports 

iu  the  Channel  are 

marked 

with  a  C. 

List  of  the  Pouts  of  the  PuExcn  Empiue  open  for  the 
Importation  of  Fish  by  British  Fishing  Boats. 


Direction.-^. 

Directions. 

DUXKERQVE    . 

Gravelines. 

Boulogne — 

Berck  (plage  mari- 

Dunkerque. 

cvntinttt'd. 

time). 
Etiiples. 

Boulogne 

Hourdel. 

Boulogne. 

St.    Valery-sur- 

Calais. 

Somme. 

Crotoy. 

Le  Havre    . 

llarfleiu'. 

Abbeville. 

Le  Havre. 
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List  of  the  Ports  of  the  Feench  Empire,  &c. — continueiK 


Le  Havre — 

contimieil. 


EOUEN    . 


Caen 


Saint'Lo 


Saint  Brieijc 


Beest 


Focamp. 

St.  ValtTy-en-Caux. 

Dieppe. 

Tic'port. 

Eu. 

Eoueu. 
Croisset. 
Duclair. 
Caudebec. 

Isiguj-. 

Pwt-en-Bessin. 

CoiirceuUes. 

Caen. 

Ouistreham 

Tiouville. 

Iloiifleur. 

I'ont-Audemer. 

Granville. 

Eegneville. 

Portbail  (Havre). 

Dilctte. 

Carentan. 

Cherbourg. 

Barfleur. 

Saint  Vaast. 

Omonville. 

Lannion. 

Perros. 

Tri'guier. 

Lc'zardrienx. 

I'ontrieux. 

Paimpul. 

Portrieux. 

Binic. 

Le  Legue. 

Dahonet. 

Enju}-. 

Le  Guildo. 

Plouer. 

Dinan. 

Saint  Suliac. 

Saint  Servan. 

Saint  Malo. 

La  lloulle. 

Le  Vivier. 

Qiiimperle. 

Douc'lan. 

Pontaven. 

Concarneaii. 

Qnimper. 

Pont  I'Abbi'. 

AiKlierne. 

Douarnenez. 


Directions. 


Brest. — coil  - 

tillUril. 


Vannes 


Naxtes 


Morgat. 

Camaret. 

Port  Launay. 

Le  Faon. 

Landerneau. 

Brest. 

Le  Conquet. 

Labrevrach. 

Eoscoff. 

Morlaix. 

Eedon. 

La  Eoche-Bernard. 

Trehiguier. 

Billiers. 

Penerf. 

Ambon. 

Vannes. 

Belle-Croix. 

Sarzeaii. 

Suscinio. 

Saint  Ai'mel. 

Novalo. 

Quatre-vents. 

He    d'Ars    (Ho   du 

Morbilian). 
Port  Xovalo. 
Larmorbaden. 
Locmariaquer. 
Auray. 
Eochdu. 
La  Tiinite. 
Carnac. 
I'orthaliguen. 
Palais  (Hie). 
Etel. 

Port  Louis. 
Hennebou. 
Lorient. 
Kei-nevel. 
Groix  (He). 

Noirmoutiers. 
St.  Gilles. 
He  d'Yeu. 
La   Barre-de-Mont 
(pour  sur  canal). 
Beauvoir  (idem). 
Boin  (idi'ui). 
Bourgneuf. 
Poniic. 
Paimboc'uf. 
Saint  Nazaiie. 
Nantes. 
Chantenay. 
La  Basse-Indre. 
Port  Nicliet. 
Poulignon. 
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Directions. 

Directions. 

Nantes — con- 

Tvc Croisic. 

La  Rochelle — 

LaPlotte(IledeRe). 

tinued. 

La  Turballe. 

contintit'd. 

St.  Martin  (idem). 

Le  Eosais. 

Loix  (idem). 
Ars  (idem). 

LAROCnELLE. 

La  Tremblado. 

Luron     (port     sur 

Mornac. 

canal). 

L'EguiUe. 

L'Aiguillon. 

Le  Oua. 

Les  Sables. 

Nioiille    (port    sur 

Saint-Martin      do 

canal) . 

Brem. 

Lusac     (poi-t     siir 

canal). 

Bordeaux     . 

La  Teste. 

Marennes  (idem). 

Gujan. 

Le  Chapus. 

Certes. 

Le    Chateau    (Uo 

Le  Verdon. 

d'Oleron). 

La  Fosse  (port  sur 

St.  Pierre  (idem). 

canal) 

St.  Georges  (idem). 

Pauillac. 

St.  Denis  (idem.) 

Bordeaux. 

Bronage  (port  sm- 

Liboume. 

canal) 

Plaigne. 

Moeze. 

Bourg. 

Charente. 

Blaye. 

Eochefort. 

Montague. 

Fouran. 

Les  Meschers. 

He  d'Aix  (He). 

Royan. 

La  Rochelle. 

Lauzieres. 

Bayonne 

Saint  Jean  de  Luz. 

Marans. 

Bayonne. 

In  witness  whereof  the  respective  plenipotentiaries  have  signed  these 
annexes  to  the  convention  concluded  this  day,  and  have  affixed  thereto 
the  seals  of  their  arms. 

At  Paris,  the  11th  November,  186". 

(l.s.)    Lyons, 
(l.s.)    Motjstier. 

Second  Schedule. 

Repeal  of  previous  statutes;  now  repealed  by  the  Sea  Fisheries  Act, 
1883,  s.  30. 


32  &  33  Vict.  c.  3L 
A  n  Act  to  confirm  an  Order  made  hy  the  Board  of  Trade  under  the 
Sea  Fisheries  Art,  1868,  7-elating  to  Langston,  and  to  amend  the 
forty-fifth  section  of  the  Sea  Fitheries  Act,  1868. 

[12th  July,  1869.] 

1.  [Confirmation  of  Order  in  Schedule — Local  and  personal.] 

2.  Any  certificate  hereafter  to  be  made  by  the  Board  of  Trade  in   Certificate  to 

pursuance  of  the  forty-fifth  section  of  "The  Sea  Fisheries  Act,  1868,"  !'f  "Jf^^  ^^ , 
i  J  '  '      the  lioard  of 

may  be  made  eitlicr  as  to  the  entire  area  of  the  fishery  or  as  to  any   Trade, 
jiart  thereof. 
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Short  title.  3.  This  Act  may  be  cited  as  "  The  Oyster  and  MubsoI  Fisheries 

Orders  Confirmation  Act,  1869  (No.  2)." 


Schedule. 


[Local  and  personal.] 


Short  title. 


Amendment 
of  sect.  3  of 
26  Vict,  c.  10. 


Amendment 
of  sect.  65  of 
28  &  29  Viet 
c.  121. 


S3  ct  34  YicT.  c.  33. 

An  Act  to  amend  the  Actii  rclafhu/  to  the   Export   of  UnsenmnnUe 
Salmon.  [1st  August,  1870.] 

Preami/e.— [Repealed  by  Stat.  Law  Rev.  Act  (No.  2),  1893.] 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Salmon  Acts 
Amendment  Act,  1870." 

S.  [Repealed  by  Stat.  L.aw  Rev.  Act  (No.  2),  1893.  Act  enforced 
3rd  September,  1870.] 

3  (?').  Tlie  said  third  section  of  "  The  Salmon  Acts  Amendment  Act, 
1803,"  shall  be  read  and  construed  as  if  the  words  "  second  day  of 
Febniary  "  were  omitted  therefrom  and  tlie  words  "  thirtieth  day  of 
April "  were  inserted  instead  of  the  said  omitted  words. 

4.  The  sixty-fifth  section  of  "The  Salmon  Fishery  Act,  1865," 
shall  be  read  and  construed  as  if  the  words  "second  day  of  February  " 
were  omitted  tliercfrom  and  the  words  "  thirtietli  day  of  April  "  were 
inserted  instead  of  tlie  said  omitted  words. 


136  &  37  Vict.  c.  71. 

An  Act  to  amend  the  Lair  relating  to  Salmon  Fisheries  in  England 
and  Wales.  [5th  August,  1873.] 

[Note. — Throughout  this  Act  the  Board  of  Trade  has  been  substituted  for  the 
Home  Office  am\  Secretary  of  State  in  accordance  with  the  provisions  of  the 
Salmon  and  Fresh watci-  Fisheries  Act,  1886.] 

PrwwiJ/e.— [Repealed  l)y  Stat.  Law  Rev.  Act  (No.  2),  1893.] 


Short  title  of 
Act. 


Construction 
of  Act. 


Pakt  I. 
Pkeliminary.     Definitions. 

1.  This  Act  may  be  cited  for  all  j)urposes  as  "  The  Salmon  Fishery 
Act,  1873,"  and  this  Act  and  "  The  Salmon  Fishery  Acts,  1861  and 
1865,"  may  be  cited  together  as  "Tlie  Salmon  Fishery  Acts,  1861 
to  1873." 

2.  Tills  Act,  so  far  as  is  consistent  with  the  tenor  thereof,  shall 
be  read  as  one  with  "The  Salmon  Fishery  Acts,  1861  and  1865." 


(r)  I'riiited  as  amended  by  Stat.  Law  Kev.  Act  (No.  2),  1893. 
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3.  This  Act  shall  not  uuiue  into  oponilion  until  tho  tii'st  day  of 
September  one  thousand  eight  hundred  and  seventy-three,  which 
date  is  hereinafter  referred  to  as  the  commencement  of  this  Act. 
[Repealed  by  Stat.  Law  Uev.  Act  (No.  2),  1893.] 

4.  In  the  construction  of  this  Act  and  of  "The  Salmon  Fishery 
Acts,  18G1  and  1805,"  unless  there  is  something  in  the  subject  or 
context  repugnant  to  such  construction,  the  words  and  expressions 
herein-after  mentioned  shall  have  respectively  the  meanings  herein- 
after assigned  to  them  ;  (that  is  to  say.) 

"  Annual  close  season  "  and  "  weekly  close  season  "  shall  mean  the 
anntial  close  season  and  the  weekly  close  season  for  all  kinds 
of  salmon  fishing  except  by  rod  and  line  respectively  applicable 
to  and  in  force  in  the  fishery  district  or  place  in  which  any 
offence  charged  shall  be  committed,  and  all  penalties,  forfeitures, 
proceedings,  powers,  and  things  described  in  the  seventeenth, 
twentieth,  twenty-first,  and  twenty-second  sections  of  "  The 
Salmon  Fisherj'  Act,  1861,"  as  applicable  to  the  periods  therein 
specified,  or  intended  to  be  specified,  as  the  annual  or  weekly 
close  seasons,  shall  be  deemed  to  apply  to  the  anniial  or  weekly 
close  seasons,  as  these  may  have  been  or  shall  be  lawfully  varied 
from  time  to  time  in  each  fishery  district  respectively  : 
"  Close  season  for  rods  "  shall  mean  and  include  the  annual  season 
during  which  at  any  particular  place  it  is  or  shall  be  unlawful 
at  that  place,  under  the  provisions  of"  The  Salmon  Fishery  Acts, 
1861  to  1873,"  to  fish  for,  kill,  take,  or  destroy,  or  attempt  to 
kill,  take,  or  destroy,  any  salmon  with  a  single  rod  and  line  : 
....  The  words  "  fishing  weir "  shall  mean  any  erection, 
structure,  or  obstruction  fixed  to  the  soil  cither  temporarily 
or  permanently  across,  or  partly  across,  a  river  or  branch  of  a 
river,  and  which  is  used  for  the  exclusive  purpose  of  catching 
or  facilitating  the  catching  of  fish  (it)  : 
"  Fixed  engine "  shall  include,  in  addition  to  the  nets,  fixed 
implements,  engines,  and  devices  resjiectively  mentioned  in 
"The  Salmon  Fishery  Acts,  1861  and  1865,"  any  net  placed  or 
suspended  in  any  inland  or  tidal  waters  unattended  by  the 
owner  or  any  person  duly  authorised  by  the  owner  to  use  the 
same  for  catching  salmon,  and  all  engines,  devices,  machines,  or 
contrivances,  whether  floating  or  otherwise,  for  placing  or 
suspending  such  nets  or  maintaining  them  in  working  order  or 
making  them  stationary  : 
•'CJrating"  shall  mean  and  include  any  device  approved  by  the  Board 
of  Trade  for  preventing  the  passage  of  fish  through  any  channel : 
"  Inspectors "  shall  mean  the  inspectors  of  salmon  fisheries 
appointed  under  the  provisions  of  the  thirty-first  section  of 
the  Salmon  Fishery  Act,  1861  : 

(a)  Printed  as  anieujed  by  Stat.  Law  Rev.  Act,  1883. 
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"  Occupier  "  shall  include  any  person  for  the  time  being  in  actual 
possession  of  the  fisheries  and  premises  in  respect  of  which  that 
word  is  used,  whether  such  person  is  owner  or  not  : 

"  Otter  lath  or  jack "  shall  mean  and  include  any  small  boat  or 
vessel,  board,  or  stick,  used  for  the  purpose  of  running  otit 
Ijaits,  artificial  or  otherwise,  across  any  portion  of  any  lake  or 
river,  and  whether  used  with  a  hand  line  or  as  auxiliary  to  a 
rod  and  line,  or  in  any  other  way  : 

"Owner"  shall  mean  and  include  any  person  receiving  the  rents  of 
the  property  in  respect  of  which  tliat  word  is  used  from  the 
occupier,  or  who  would  receive  the  same  if  such  property  were 
let  to  a  tenant : 

"Returning  officer"  shall  mean  the  chairman  of  any  board  of  con- 
servators, or  any  person  appointed  by  writing  tiuder  his  hand  to 
conduct  the  elections  of  boards  of  conservators  in  the  manner 
herein-after  jirescribed  : 

"  Rod  and  line  "  shall  mean  single  rod  and  line  : 

"  Secretary  of  State  "  shall  mean  one  of  Her  Majesty's  principal 
Secretaries  of  State  :  [now  the  Board  of  Trade  ;  see  49  and  50  Vict. 
c.  39  and  Stat.  Law  Rev.  Act  (No.  2),  1893]. 

"  Strokehall  or  snatch  "  shall  mean  and  include  any  instrument  or 
device,  whether  used  with  a  rod  and  line  or  otherwise,  for  the 
purpose  of  foul  hooking  any  fish. 

Part  II. 

Fishery  Districts. 

5.  A  board  of  conservators  of  any  fishing  district  may,  after  giving 
three  calendar  months  notice  in  writing  to  any  otiier  board  or  boards 
of  conservators  affected  by  such  alteration,  oi',  in  case  there  is  no 
board,  to  the  justices  of  the  peace  of  any  county  in  quarter  sessions 
assembled,  the  whole  or  any  part  of  which  shall  be  affected  by  such 
alteration,  apply  to  the  Board  of  Trade  to  enlarge,  reduce,  or  alter 
the  limits  of  such  district,  or  to  combine  two  or  more  districts  or 
jjarts  of  districts ;  and,  after  such  notice  has  been  previously  adver- 
tised for  two  successive  weeks  in  one  or  more  local  newspapers  pub- 
lished or  circulating  within  the  district  or  districts  aftected  by  such 
alteration,  the  Board  of  Trade  may  thereupon  by  their  certificate 
enlarge,  reduce,  or  alter  such  district,  either  by  uniting  it  with  any 
other  district  or  districts,  or  combining  it  with  any  other  part  or 
parts  of  a  district  or  districts,  or  by  severing  any  part  from  such 
district  and  forming  it  into  a  separate  district,  or  uniting  it  with  any 
other  district,  or  by  adding  to  such  district  any  place  not  yet  included 
in  any  district ;  and  the  certificate  of  the  Board  of  Trade  embodying 
all  such  alterations  shall  be  granted  in  accordance  with  the  provisions 
of  "The  Salmon  Fishery  Act,  1865,"  and  shall  transfer  and  apportion 
any  existing  contracts,  debts,  mortgages,  liabilities,  and  assets  among 
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siiL'li  altered  IxKirtls.  But  no  alti'nitioii  of  any  disstrict  shall  attect 
tlio  jiDwcr  ol' any  existing'  I)oaril  or  boards  until  tlie  new  districts  are 
fully  constituted. 

6.  Wiicn  the  eti'ect  of  any  such  alteration  is  to  include  in  a  district   Combined 
eithei-  an  additional  portion  of  any  comity  previously  inchided  or  a   'I'stncts. 
portion    of  a  county  not  previously  included,   the  justices    of  such 

county  in  quarter  sessions  assembled  shall  ad<l  such  number  of 
members  to  the  existing  board  of  the  district  as  the  Board  of  Trade 
shall  ajipoint ;  and  where  the  eti'ect  of  such  alteration  is  to  exclude 
altogether  from  the  district  any  county,  the  whole  of  the  memliers  of 
the  board  appointed  by  such  county  shall  cease  to  hold  their  offices 
at  siich  board.  When  the  effect  of  such  alteration  is  to  partially 
exclude  from  the  district  any  county,  the  number  of  members  repre- 
senting that  county  shall  be  reduced  to  such  number  as  the  Board  of 
Trade  shall  appoint,  and  in  case  the  effect  of  such  alteration  is  to 
create  the  part  severed  from  any  district  into  a  new  district,  or  to 
unite  the  parts  severed  from  different  districts  into  a  new  district, 
then  and  in  either  of  such  cases  the  provisions  of  "  The  Salmon 
Fishery  Act,  1865,"  shall  apply  as  if  a  new  district  had  been  created 
under  the  provisions  of  the  fifth  section  of  that  Act. 

7.  A  notice  of  any  alteration  made  in  any  district  or  in  the  con-   Notices  to  be 
stitution  of  any  board  of  conservators  in  pursuance  of  the  provisions   P"''"'*'^^"- 
herein-before  contained  shall  be  advertised  once  in  some  daily  morn- 
ing London  newspaper  and  at  least  once  a  week  for  four  consecutive 

weeks  in  some  newspaper  or  newspapers  published  or  circulated 
within  the  district  or  districts  affected  by  such  alteration.  The  pro- 
duction of  a  copy  of  a  newspaper  containing  any  such  advertisement 
shall  be  evidence  of  such  advertisement  having  been  given  at  the  time 
such  newspaper  beai's  date. 

8.  A  copy  of  the  certificate  or  certificates  of  the  Board  of  Trade    Copyofcer- 
deposited  with  the  clerk  of  the  peace  of  any  county  in  relation  to  the    fc-nj^tion  of 
formation,   enlargement,  combination,   reduction,  or  alteration    of  a    districts  to 
fishery  district  granted  in    pursuance  of  the  fifth  section  of  "The      ^  ^""^"  ^• 
Salmon  Fishery  Act,  1865,"  or  of  this  Act,  certified  or  purporting  to 

be  certified  as  a  true  copy  by  the  clerk  of  the  peace  of  such  county, 
shall  be  evidence  that  all  the  rei|uisitions  contained  in  "  The  Salmon 
Fishery  Act,  1865,"  or  in  this  Act,  relating  to  the  formation,  enlarge- 
ment, combination,  reduction,  or  alteration  of  any  fishery  district 
have  been  complied  with,  and  that  such  district  has  been  duly  formed, 
enlarged,  combined,  reduced,  or  altered  with  the  limits  and  in  the 
manner  specified  in  such  certificate  or  certificates.  Pmver  to 

9.  It  shall  be  lawful  for  the  Board  of  Trade,  on   the  application  of  ^l^oard  of 

the  justices  for  any  county  comprised,  or  partly  comprised,  in  any    alter  the 

fishery  district,  in  quarter  sessions  assembled,  one  month's  previous    •nim'"'''  of 

,,  ,..,.,  .  iLi/.  conservators 

notice  of  such  application  having  been  given  to  the  board  or  coiiser-    appointed  by 

vators  affected  by  such  alteration,  to  alter  the  number  of  conservators    li""'ter 

sessions. 
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to  be  apijointed  at  quarter  sessions  by  the  justices  for  all  or  au}'  counties 
or  county  comprised,  or  partly  comprised,  in  such  district : 

Provided  always,  that  no  such  alteration  shall  be  made,  nnloss  one 
month's  previous  notice  has  been  given  of  the  intention  of  the  Board 
of  Trade  to  make  such  alteration,  in  some  newspaper  or  news- 
papers circulating  within  the  district ;  and  previous  to  the  expiration 
of  such  notice  it  shall  be  lawful  fur  any  person  to  represent  to  the 
Board  of  Trade  any  objection  which  he  may  have  to  such  alteration, 
and  the  Board  of  Trade  shall,  after  making  such  inquiry  into  such 
objection  as  they  may  think  fit,  either  make  such  alteration,  or  not,  as 
they  may  see  fit,  and  shall  cause  their  final  determination  to  be  published 
in  the  same  newspaper  or  newspapers  in  which  their  intention  to  make 
such  alteration  was  originally  published. 

10.  Tn  an}'  fisherj-  district,  where  any  members  of  a  board  of  con- 
servators are  appointed  by  the  justices  in  quarter  sessions  of  a  single 
county,  or  of  oue  or  more  counties,  a  notice  of  the  ajipoiutment  of 
the  members  of  such  board  appointed  by  such  county,  or  by  each  of 
such  counties,  with  the  name  and  address  of  each  member,  shall  be 
sent  to  the  clerk  or  other  officer  of  the  board  of  conservators  by  the 
clerk  of  the  peace  of  such  county,  or  of  each  of  such  counties,  within 
fourteen  days  from  the  date  of  such  appointment ;  and  any  clerk  of 
tlie  peace  refusing  or  neglecting  to  send  such  notice  shall  for  every  such 
refusal  or  neglect  be  liable  to  a  penalty  of  not  exceeding  two  pounds. 

11.  Whore  any  person  is  convicted  of  an  offence  under  the  Salmon 
Fishery  Acts,  18G1  to  1873,  or  under  any  byelaw  made  in  pursuance 
of  this  Act  (a),  the  clerk  of  the  justices  before  whom  stich  person  is 
convicted  shall  forward  a  certificate  of  such  conviction  to  the  clerk  of 
the  board  of  conservators  for  the  fishery  district  within  which  such 
conviction  took  jilace  within  one  calendar  month  from  the  date  of 
such  conviction,  and  such  certificate  shall  be  receivable  in  evidence  in 
all  legal  proceeding.s,  and  any  clerk  to  any  justices  neglecting  or 
refusing  to  forward  such  certificate  to  the  clerk  of  the  board  of 
conservators,  shall  for  every  such  refusal  or  neglect  be  liable  to  a 
penalty  of  not  exceeding  two  pounds. 

13.  For  the  purposes  of  the  Salmon  Fishery  Acts,  18G1  to  1873, 
the  Commissioners  of  Supply  in  Scotland  shall  have  all  the  privileges 
and  duties  of  the  justices  in  quarter  sessions  in  England  for  the 
election  of  boards  of  conservators  for  the  river  Esk. 


Part  III. 

Restrictions  as   to  Certain  Modes  and  Times  of  Taking  and 
Selling  Fish. 
Extension  13.  The  provisions  of  the  thirty-second  section  of  the  "  Malicious 

"Malicious       Injuries   to  Property  Act,"  so  far  as  they  relate  to  poisoning  any 

„  ■         '  (a)  Compare  sect.  57  of  the  Salmon  Fishery  Act,  1865,  an/c,  p.  279. 
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water  with  intent  to  kill  or  flcstroy  fish,  shall  be  extended  and  apply 
to  salmon  rivers,  as  if  the  words  "or  in  any  salmon  river"  were 
inserted  in  the  said  section  in  lieu  of  the  words  "  private  rights  of 
fishery"  after  the  words  "noxious  material  in  any  snch  pond  or 
water," 

14.  Any  person  who  shall  shoot  or  work  any  seine  or  draft  net  for 
salmon  in  a  river  across  tlie  whole  width  or  more  than  three-fourths 
of  the  width  thereof,  within  one  hundred  yards  from  the  nearest 
jKiint  of  the  line  of  shot  of  any  other  seine  or  draft  networked  in  like 
maimer,  and  already  shot  or  being  worked  in  such  river,  before  such 
last-mentioned  net  is  fully  drawn  in  and  landed,  shall  for  every  such 
ofl'ence  be  liable  to  a  penalty  (/)  not  exceeding  five  pounds. 

15.  No  person,  between  the  first  day  of  January  and  the  twenty- 
fourth  day  of  June  inclusive,  shall  hang,  fix,  or  use  in  any  salmon 
river  any  baskets,  nets,  traps  {/,■),  or  devices  for  catching  eels  or  the 
fry  of  eels,  or  place  in  any  inland  water  any  device  whatsoever  to 
catch  or  obstruct  any  fish  descending  tlie  stream  ;  or  shall  at  any 
time  place  upon  the  apron  of  auj'  weir  any  basket,  trap,  or  device  for 
taking  fish,  except  wheels  or  leaps  for  taking  lamperus  between  the 
first  day  of  August  and  the  first  day  of  March  ;  and  any  person  acting 
in  contravention  of  this  section  shall  incur  a  penalty  (/)  not  exceeding 
two  pounds  for  every  day  during  which  he  suffers  sucli  engines  to  be 
fixed  or  used  as  aforesaid.  But  nothing  herein  contained  shall  extend 
to  prohibit  the  use  of  eel  baskets  not  exceeding  in  any  part  ten 
inches  in  diameter  constructed  so  as  to  be  fished  with  bait,  and  not 
used  at  any  dam  or  weir  (m). 

16.  No  person  shall,  during  the  annual  or  weekly  close  season,  in 
any  year,  place  any  olistruction,  use  any  contrivance,  or  do  any  act, 
for  the  purpose  of  deterring  salmon  from  passing  up  a  river  ;  and  uny 
person  acting  in  contravention  of  this  section  shall  be  liable  to  a 
jicnalty  (m)  of  not  exceeding  five  pounds  :  Provided  always,  that 
nothing  in  this  section  shall  apply  to  any  kind  of  fishing  for  fisli 
other  than  salmon  legally  practised  in  any  river. 

17.  No  person  shall  catch  or  kill,  or  attempt  to  catch  or  kill, 
cxcejjt  with  rod  and  line,  or  scare  or  disturb,  or  attempt  to  scare  or 

{})  Second  offence  penalty  must  be  21.  10s.  to  5?.,  and  third  offence,  5/.  : 
Salmon  Fishery  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 

{k)  A  permanent  structure  for  the  purpose  of  catching  eels  erected  at  a  weir 
liefore  the  passing  of  this  Act,  if  used  during  the  close  time,  renders  the  person  .so 
doing  guilty  of  an  offence  uuiler  this  section  :  Britjrjs  v.  Swami-ick,  (1SS3)  lu 
Q.  B.  D.  510. 

(/)  Second  ofl'ence  penalty  nuist  be  \L  to  21.  per  diem  ;  third  offence,  21.  per 
diem  :  Salmon  Fishery  Act,  1865,  .s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 

(m)  So  much  of  this  sectiou  as  relates  to  the  taking  of  elvers  or  the  fry  of  eels  i.s 
re|iealed  ;  see  Salmon  Fishery  Act,  1876,  s.  1. 

()i)  Second  otl'ence  penalty  must  be  21.  lOx.  to  5'.  ;  third  offence,  5/.  :  Salmon 
Fishery  Act,  1865,  s.  57;  Salmon  Fishery  Act,  1873,  s.  18  (5). 
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disturb,  any  salmon  within  fifty  yards  above  or  one  hundred  yards 
below  any  weir  (o),  dam,  or  artificial  ob.struction  whicli  hiuder.s  or 
letards  the  passage  of  salmon,  or  in  any  waters  under  or  appurtenant 
to  any  mill,  or  in  the  head  race  or  tail  race  of  any  mill,  or  in  any 
waste  race  or  pool  communicating  with  such  mill  race,  or  in  any 
artificial  channel  connected  with  such  weir  or  obstruction  ;  and  no 
person  shall  fish  with  rod  and  line  in  such  a  manner,  or  such  a  place, 
near  such  weir  or  obstruction,  as  to  wilfully  scare  or  hinder  salmon 
from  passing  through  any  fish  pass,  or  over  anj'  part  of  such  weir  or 
obstruction  usuallj'  available  to  salmon  for  the  purposes  of  a  passage. 
Any  person  acting  in  contravention  of  this  section  shall  incur  a 
penalty  (/))  not  exceeding  five  pounds  for  each  offence,  and  a  further 
penalty  not  exceeding  one  pound  for  every  salmon  so  caught,  and 
sliall  forfeit  all  boxes,  baskets,  nets,  rods,  implements,  or  devices  used 
or  placed  for  catching  the  same  ;  provided  that  nothing  in  this  section 
shall  be  deemed  to  apply  to  any  legal  fishing  mill  dam  not  having  a 
crib,  box,  or  cruive,  or  to  any  fishing  box,  coop,  apparatus,  net,  or 
mode  of  fishing  in  connexion  with  and  forming  part  of  such  weir  or 
obstruction  for  purposes  of  fishing  :  Provided,  that  where  a  fish  pass 
approved  by  the  Board  of  Trade,  in  pursuance  of  the  twelfth  section 
(if  the  Salmon  Fishery  Act,  1S61,  has  Vjeen  or  shall  be  attached  to 
such  weir,  dam,  or  artificial  obstruction,  this  section  shall  not  be 
enforced  in  respect  of  such  weir  or  artificial  obstruction  until  com- 
pensation has  been  made  by  the  conservators  of  the  district  to  the 
persons  entitled  to  fish  in  such  waters  for  such  right  of  fishery,  such 
compensation  to  be  settled  in  case  of  dispute  in  manner  in  which 
disputed  compensation  as  to  lands  is  directed  to  lie  settled  under  the 
Lands  Clauses  Consolidation  Acts. 

18.  The  following  sections  of  "The  Salmon  Fishery  Act,  1861," 
and  "The  Salmon  Fishery  Act,  1865,"  shall  be  respectively  amended 
in  the  following  manner  ;  (that  is  to  say,) 

(1.)  The  eighth  section  of  "The  Salmon  Fishery  Act,  1861,"  shall 
be  construed  as  if  the  words  "  otter  lath  or  jack,  wire,  or 
snare  "  were  inserted  after  the  word  "  any,"  and  as  if  the 
words  "or  killing"  were  inserted  after  the  word  "catching" 
in  the  second  subsection,  and  as  if  the  words  "or  kill" 
were  inserted  after  the  words  "  to  catch "  in  the  third 
sub-section  : 
(2.)  The  eleventh  section  of  "The  Salmon  Fishery  Act,  1861," 
shall  be  construed  as  if  the  words  "  or  for  the  purpose  of 


(«)  Weil'  means  a  fishing  mill-dam,  not  a  fishing  weir,  liecause  the  proviso  to 
this  section  refers  to  fish-passes,  which  are  an  adjunct  to  fishing  mill-dams,  ami 
not  of  fishing  weiis. 

(2j)  Second  otVence  penalty  must  he  2/.  lO.s-.  to  iiL,  and  10.s.  to  \l.  fur  each 
salmon  ;  third  ottence,  5/.,  and  1/.  for  each  salmon  :  Salmon  Fishery  Act,  1865, 
s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 
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facilitating  the  catching  of  salmon,  or  detaining  or  obstruct- 
ing tiie  free  passage  of,"  were  inserted  after  tiie  words  "  used 
for  cjitching  :  " 
(3.)  The  fourteenth  section  of  "  The  Salmon  Fishery  Act,  1861," 
shall  be  construed  as  if  the  words  "kill  or  injure  or 
attempt  to  take  "  were  inserted  after  the  words  "  wilfully 
take  "  in  the  first  sub-section  of  the  first  part  thereof,  and 
the  words  "in  respect  of  each  fish  taken,  sold,  or  exposed 
fur  sale,  or  in  his  possession  "  in  the  second  sub-section  of 
the  second  part  thereof  were  omitted,  and  the  words  "  for 
each  such  ottcnce,  and  a  further  penalty  of  one  pound  in 
respect  of  each  fish  taken,  sold,  or  exposed  for  sale,  or  in  his 
possession  "  were  inserted  in  lieu  thereof : 
(4.)  The  fifty-sixth  section  of  the  Salmon  Fishery  Act,  186"),  shall  be 
construed  as  if  the  words  "  or  less  than  one  month  "  were 
inserted  after  the  words  "  six  months  :  " 
(5.)  The  fifty-seventh  section  of  the  Salmon  Fishery  Act,  1865, 
shall  be  read  as  if  the  words  "1861  and  1865"  were 
omitted,  and  the  words  "  1861  to  1873,  and  under  any 
byelaw  made  under  the  authority  of  this  Act "  were 
inserted  in  lieu  thereof  ;  but  it  shall  not  be  imperative  on 
any  justices  under  the  provisions  of  such  section  to  inflict 
a  greater  penalty  than  fifty  shillings  for  a  second  offence, 
or  than  five  pounds  for  a  thii-d  offence  imder  the  Salmon 
Fishery  Acts,  1861  to  1873  : 
(6.)  The  sixtieth  section  of  "  The  Salmon  Fishery  Act,  1865,"  shall 
be  construed  as  if  the  words  "  or  young  of  salmon "  were 
inserted  throughout  after  the  words  "  unclean  or  unseasonable 
salmon  :  " 
(7.)  The  sixty-fourth  section  of  the  Salmon  Fishery  Act,  18G5,  shall 
be  read  as  if  the  word  "October'  were  substituted  for  the 
word  "November,"  and  as  if  the  word  trout  included  the 
word  char  : 
(8.)  The  provisions  of  the  fourteenth  section  of  the  Salmon  Fishery  224 

Act,  1861,  and  the  tliirty -eighth  section  of  this  Act  shall  be 
read  as  if  the  word  salmon  included  the  words  trout  and 
char. 
19.   No  person  shall    liuy,  sell,   or  expose  for  sale,  or  have  in  his    IViiiilties  on 
possession   for  sale,  any  salmon  or  part  of  an}'  salmon  between  the   ji..,;,,"  „io,g 
third  day  of  September  and  the  first  day  of  February  following,  both   time. 
inclusive.     And  any  person  acting  in  contravention  of  this  section       ^^^>  ^25 
shall  forfeit  any  salmon  or  part  of  any  salmon  so  bought,  sold,  or 
exposed    for  sale,   or  in   his   possession  for  sale,   and    shall  incur  a 
penalty  (7)  not  exceeding  two  jjounds  for  every  such  salmon  or  part 

{q)  Seconil  offence  pemilty  nmst  be  1/.  to  21.  for  each  sahnon  ;  tliirJ  offence, 
21.  :  Sahnon  Fishery  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 
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of  any  salmon.  But  uotliing  herein  contained  shall  apjjly  to  any 
person  buying,  selling,  or  exposing  for  sale,  or  having  in  his  pos- 
session for  sale,  any  salmon  which  has  been  cured,  salted,  pickled, 
or  dried  beyond  the  limits  of  the  United  Kingdom,  or  if  within 
the  limits  of  the  United  Kingdom  between  the  first  day  of  February 
and  the  third  day  of  November  in  any  year,  or  any  clean  fresh 
salmon  caught  within  the  limits  of  this  Act,  provided  its  capture  by 
any  net,  instrument,  or  device  other  than  a  rod  and  line  {>•),  was 
lawful  at  the  time  and  in  the  place  where  it  was  caught,  or  to  any 
clean  fresh  salmon  caught  at  any  time  bej'ond  the  limits  of  this  Act, 
provided  its  capture  by  any  net,  instrument,  or  device  other  than  a 
rod  and  line,  if  within  the  United  Kingdom,  was  lawful  at  the  time 
and  in  the  place  where  it  was  caught ;  but  the  burden  of  proving 
that  any  clean  fresh  salmon  so  bought,  sold,  exposed  for  sale,  or  in 
the  possession  of  any  person  for  sale  was  captured  al)road  or  lawfully 
captured  with  the  United  Kingdom,  shall  lie  on  the  person  selling  or 
exposing  fur  sale,  or  having  in  his  possession  for  sale  any  such 
salmon ;  and  the  burden  of  proving  that  any  cured,  salted,  pickled, 
or  dried  salmon  was  cured,  salted,  pickled,  or  dried  elsewhere  than  in 
the  United  Kingdom,  or  if  within  the  United  Kingdom,  then  between 
the  first  day  of  February  and  the  third  day  of  November  in  any  year, 
shall  lie  upon  the  person  in  whose  possession  for  sale  such  salmon 
is  found. 

20.  No  person  shall  buy,  sell,  or  expose  for  sale,  or  have  in  his 
possession  for  sale,  any  trout  or  char  l)et\veen  the  second  day  of 
October  and  the  first  day  of  February  following,  both  inclusive; 
and  any  person  acting  in  contravention  of  this  section  shall  forfeit 
any  trout  or  char  so  bought,  sold,  or  exposed  for  sale,  or  in  his  pos- 
session for  sale,  and  shall  incur  a  penalty  (s)  not  exceeding  one  pound 
for  every  stich  trout  or  char. 

Part  IV. 

Licenses. 

[In  the  event  of  the  powers  conferred  by  the  Freshwater  Fisheries  Act,  187S,  s.  7, 
being  enforced,  tlie  word  salmon  when  used  in  this  jiart  of  this  Act  includes 
trout  and  cliar.] 

21.  The  following  rules  shall  apply  to  the  issuing  of  licenses  : 
(1.)  Licenses  for  fishing  weirs,  fishing  mill  dams,  putts,  putchers, 

fixed  nets,  and  other  fixed  instruments  or  devices,  and  for 
moveable  nets  and  other  moveable  instnuuents  or  devices, 
and  also  for  rods  and  lines  for  catching  salmon  within  a 


(/■)  It  would  seem  tliat  sahnon  eaught  by  rod  and  line  after  1st  September 
cannot  bo  sold. 

(s)  Second  olfence  penalty  must  be  10s.  to  \l.  for  each  fish  ;  third  olVence,  11. 
lor  each  fish  :  Salmon  Fishery  Act,  18G5,  s.  57  ;  Salmon  Fishery  Act,  1873, 
s.  18  (5).  This  section  applies  although  the  lish  were  caught  elsewhere  than  ia 
England  and  Wales  ;  see  I'ricc  v.  limdleu,  (1885)  16  Q.  B.  D.  148. 
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fisliery  district,  shall  be  granted  on  payment  of  such  sums 
not  exceeding  the  sums  mentioned  in  the  third  schedule 
hereto  as  the  board  of  conservators  of  the  district,  with  the 
sanction  of  the  Board  of  Trade,  may  from  time  to  time 
determine  : 

(2.)  Licenses  shall  only  be  available  within  the  fishery  district 
for  which  they  are  granted.  Licenses  granted  for  public 
or  common  fisheries  shall  be  available  only  for  such 
fisheries.  Licenses  granted  for  private  fisheries  shall  not 
be  available  in  public  or  common  fisheries,  except  licenses 
for  the  use  of  a  rod  and  line  : 

(3.)  Licenses  for  fishing  weirs,  fishing  mill  dams,  putts,  putchers, 
fixed  nets,  and  other  fixed  instruments  or  devices  for  catching 
salmon,  shall  be  available  only  for  the  use  of  the  persons 
to  whom  they  are  granted,  and  for  the  employment  of  such 
instruments  and  devices  as  are  named  and  described  therein  : 

(4.)  Licenses  for  moveable  nets  or  other  moveable  instruments 
or  devices  for  catching  salmon  shall  be  used  only  by  the 
person  to  whom  they  are  granted,  or  his  agents  or  servants, 
and  in  respect  of  the  instrument  for  wliich  they  are  granted, 
and  no  person  shall  be  deemed  to  be  an  agent  or  servant 
of  a  licensee  for  the  purposes  of  this  section  unless  his  name 
is  endorsed  on  the  license,  either  by  the  licensee  or  his 
authorised  agent,  or  by  the  clerk  or  other  persons  authorised 
by  the  conservators,  and  the  conservators  shall  make  arrange- 
ments for  facilitating  the  endorsement  of  the  names  of  agents 
or  servants  of  licensees  by  their  clerk  or  other  persons 
authorised  as  aforesaid.  A  fee  of  sixpence  shall  be  payable 
to  such  clerk  or  other  person  authorised  as  aforesaid  in 
respect  of  the  endorsement  of  the  name  of  any  agent  or 
servant  on  a  license,  in  pursuance  of  this  section,  by  any 
person  requiring  the  same,  if  made  by  tiie  clerk  or  other 
person  authorised  by  the  conservators,  or  by  the  licensee  in 
case  of  the  endorsement  being  made  by  him  or  his  authorised 
agent.  A  licensee  shall  not  be  entitled  to  have  endorsed  on 
his  license  the  names  of  agents  or  servants  exceeding  twice 
the  number  of  persons  required  to  work  at  one  time  the  net, 
instrument,  or  device  iu  respect  of  which  the  license  is 
granted.  Any  licensee  may  from  time  to  time  remove  or 
cause  to  be  removed  the  name  of  any  agent  or  servant  from 
his  license,  and,  if  he  so  desire,  may  substitute  or  cause  to 
_  be  substituted  the  name  of  another  agent  or  servant,  on 
payment  of  a  like  fee  for  the  name  of  each  person  so 
substituted  ;  but  no  endorsement  made  by  the  licensee  or 
his  authorised  agent  shall  be  valid  unless  a  copy  thereof 
shall,  within  twenty-four  hours  from  tlie  date  thereof,  which 
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date  shall  be  inserted  on  the  license  at  the  time  of  making 

such  endorsement  as  aforesaid,  be  sent  by  post  to  such  clerk 

or  other  person  authorised  as  aforesaid,  accompanied   with 

snch  fee  or  fees  as  are  paj-able  under  this  section  in  respect 

of  such  endorsement,  and  no  person  shall  be  deemed  to  be 

an  authorised  agent  of  the  licensee  for  the  purposes  of  this 

sub-section  unless  his  name  and  address  and  notice  of  his 

appointment  as  an   authorised   agent  shall   have  been   sent 

by  post   to   the   clerk    or   other  person   authorised    by  the 

conservators   previously   to    any   endorsement    being   made 

by    such    authorised   agent:    Provided    always,    that   if    a 

licensee  at   any  time   during  a  fishing  season,  either  works 

or  assists  in  working   a   moveable  net   or  other  moveable 

instrument  or  device  himself,  the  number  of  names  which 

he  shall  be    entitled  to   have  endorsed   on  the  license  for 

such  moveable  net  or  other  moveable  instrument  or  device 

shall  be  one  less  than  twice  the  number  of  persons  required 

at   one  time   to   work  such  moveable   net,   instrument,  or 

device.      Any   licensee   or   authorised   agent   of   a   licensee 

who  fraudulently  endorses  on  the  license  more  names  than 

he  is  entitled  to  have  endorsed  thereon,  or  who  endorses 

thereon  any  date  other  than  the  actual  date  of  the  making 

of  such   endorsement,  shall  be  liable  on  conviction  thereof 

to  a  penalty  not  exceeding  twenty  pounds  : 

222  (5-)  A  license  for  the  use  of  a  rod  and  line  shall  be  used  only  by 

the   person  to  whom  it  is  granted,  and  shall  in  no  case  be 

transferable. 

Penalty  on  22.   In  all  fishery  districts  in  which  licenses  are  paj-able  under 

witlmit"';!"'""   *'"^  pi-ovisions  of  "The  Salmon  Fishery  Act,  1865,"  or  this  Act,  any 

license.  person  fishing  for,  taking  (t),  killing,  or  attempting  to  take  or  kill, 

217, 219,  223    salmon   by   any   means   whatsoever  other   than  a  properly  licensed 

fishing  weir,  fishing  mill  dam,  fixed  engine,  instrument,  net,  or  device 

for  catching  or  facilitating  the  catching  of  salmon,  or  assisting  any 

such  person  in  so  doing,  shall  be  liable  to  a  penalty  {«)  not  exceeding 

five  pounds,  and  a  further  penalty  of  not  exceeding  one  pound  in 

respect  of  each  salmon  so  caught  :   Provided  that  this  section  shall 

not  prevent  the  use   of  a   gatf  or  landing  net  as  auxiliary  to  any 

holder  of  a  rod  license  angling  with  a  rod  and  line,  and  that  nothing 

herein  contained  shall  affect  the  provisions  of  the  thirty-fifth  and 

thirty-sixth  sections  of  "The  Salmon  Fishery  Act,  1865." 

(/)  Taking  in  this  section  only  relates  to  live  fisli  ;  consequently  a  person 
who  without  a  license  picks  up  a  (lead  fish  on  the  shore  does  not  conunita  breach 
of  this  section  :  Gaztird  v.  Cooke,  (189(1)  5.^  J.  P.  102  ;  but  a  peison  who  picks  up 
a  dying  fi.sh  does  :  SImd  v.  rUhihon,  [1900]  64  J.  P.  343. 

(u)  Second  oll'ence  penalty  must  be  2/.  lOv.  to  5/.,  and  10.«.  to  IZ.  per  lish  ; 
third  ollence,  iii.,  and  1/.  pur  lish  :  Salmon  Fishery  Act,  1865,  s.  57  ;  Salmon 
Fishery  Act,  1873,  s.  18  (.'.). 
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23.  Tlie  cousorvators  of  a  district   may  ex[)cii(l   any  moneys   in    A|>i>lii'ali(iii 

tlicir  liands  in  any  niiinner,  not  being  illegal,  they  may  think  most   t'lio'li'i'iuls'.if 

conducive  to  the  improvement  of  the  salmon  fisheries  within  their   tlio  lonsi-r- 

district.  '-■'^°''- 

207 

24.  In    every    fishery    district    the    muxinuuu    duty   payable    in    Scale  of 

resiiect  of  any  license  for  the  use  of  any  rod  and  line,  tishinH  weir, 

'  o  '  223 

fishing  mill  dam,  putt,  putcher,  net,  and  other  instrument  or  device 

for  taking  salmon  shall  not  exceed  the  sums  mentioned  in  the  third 

schedule  hereto. 

25.  The  board  of  conservators  may,  with  the  consent  and  approval  Txiaul  may 
of  the  Board  of  Trade,  from  time  to  time  vary  the  license  duties  ,i|,ties  witli 
leviable  within  their  district,  and  vary  the  license  duties  leviable  on    tlie  ajiproval 

•1       ■      ^  i.-       i-Q.         t         ^*r.i       T       -i  -i>-        -.1        of  the  IJoaiil 

snnilar  uistruments  m  dirierent  parts  oi  tlie  district,  specityuig  ni  tlie    ofXiadc 

licenses  the  portions  of  the  rivers  in  which  the  said  licensed  instru-  207  223 
ments  may  be  used,  so,  however,  that  the  license  duties  so  varied 
shall  not  exceed  the  sum  mentioned  iu  the  third  schedule  hereto  : 
Provided,  that  iu  the  event  of  any  variation  in  the  said  scale  of 
license  duties  being  agreed  upon,  the  board  shall  cause  notice  thereof 
to  be  given  by  advertisement  in  one  or  more  local  newspapers  not 
less  than  once  in  each  week  for  four  consecutive  weeks  before  the 
commencement  of  the  next  fishing  season  ;  and  if  from  any  mistake 
or  error  or  any  other  cause  such  variation  shall  not  have  been  duly 
made  and  publisiied,  the  scale  of  licenses  in  force  during  the 
preceding  year  shall  be  deemed  to  be  in  force  for  all  piirposes  what- 
soever, and  shall  so  continue  until  it  shall  be  duly  altered  or  varied 
under  the  px-ovisions  of  this  Act. 

I'AKT    V. 

Constitution  dv  Hoahds  of  Conservators. 
(i.)  Ex-officio  ^femhers. 

26.  In   addition   to  the   elected   members  of   any  board   of  con-  Ex-oflicio 
servators  for  any  fishery  district,  every  person  shall  be  an  ex-ofiicio  !',"!'!\"^  r  ° 
member  of   such  board   who    possesses  either  of   the  qualifications  couseivators. 
herein-after  mentioned  ;  (that  is  to  say,)  204 

(1.)  Is  the  owner  or  occupier  of  a  fishery  or  fisheries  in  such  fishery 
district,  which  is  or  are  assessed  to  the  rate  for  the  relief  of 
the  poor  on  a  gross  estimated  rental  of  thirty  pounds  aj'ear  ; 
provided  that  in  no  case  shall  both  the  owner  and  occupier 
be  entitled  to  act  at  the  same  time  as  ex-ofiicio  members  in 
respect  of  the  same  fishery  or  fisheries  ;  and  if  there  be  more 
than  one  such  owner  or  occupier  of  the  same  fishery  or 
fisheries,  tiien  any  one  of  such  owners  or  occu[)iers  : 

(2.)  Is  the  owner  of  lands  in  such  fishery  district  of  an  annual 
value    of   not    less    than    one    hundred    pounds,    having    a 
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frontage  of  not  less  than  one  mile  to  any  salmon  river  (./)  (in 
ascertaining  such  distance  the  frontage  on  both  sides  of  the 
river  to  be  counted),  having  the  right  to  fish  iu  the  part  of  the 
river  adjoining  such  frontage,  and  having  paid  license  duty 
for  fishing  for  salmon  within  sucli  district  during  the  last 
preceding  fishing  season. 

27.  In  all  cases  where  the  owner  of  any  fisheries  or  lands  possess- 
ing either  of  the  aforesaid  qualifications  for  ex-officio  members  of 
the  said  board  of  conservators  shall  be  a  minor,  idiot,  lunatic,  feme 
covert,  or  under  any  legal  disability,  or  shall  be  a  corporation, 
company,  or  fishery  association,  one  of  the  guardians  or  trustees  of 
such  minor,  the  committee  of  the  estate  of  such  idiot  or  lunatic,  the 
husband  of  such  feme  covert,  one  of  the  members  of  such  corporation, 
companj',  or  fishery  association,  or  the  attorney  or  agent  of  such 
guardian,  trustee, ,  committee,  husband,  corporation,  company,  or 
fishery  association  (respectively)  shall  be  eutited  to  act  as  an  ex-officio 
member  of  the  board  of  conservators  of  the  district  within  which  such 
fisheries  or  lands  are  situate. 

28.  Any  person  claiming  to  be  entitled  to  act  as  an  ex-officio 
member  of  any  board  of  conservators  for  any  fishery  district  shall, 
jireviously  to  taking  his  scat  at  any  such  board,  or  taking  any  part 
in  the  proceedings  thereof,  or  acting  in  any  way  as  a  member  of  such 
board,  sign  a  declaration  in  such  form  as  the  board  shall  prescribe, 
setting  forth  the  nature  of  the  qualification  in  respect  of  which  he 
claims  to  be  entitled  to  act ;  and  any  person  wilfully  making  any 
false  declaration  or  acting  before  having  made  such  declaration, 
having  been  required  to  do  so,  shall  be  liable  to  a  penalty  of  not 
exceeding  five  pounds  ;  and  every  ex-officio  member  having  signed 
such  declaration  as  aforesaid  shall  be  entitled  to  act  as  a  member  of 
the  board  so  long  only  as  he  continues  to  hold  such  qualification, 
and  in  case  of  any  alteration  being  made  in  any  fishery  district,  in 
pursuiince  of  the  provisions  contained  in  Part  II.  of  this  Act,  he 
shall  be  entitled  to  act  only  in  that  district  where  his  qualification 
exists. 

(ii.)   Rqtresentative  Members. 

29.  In  addition  to  the  members  of  any  board  of  conservators 
appointed  under  the  provisions  of  "  The  Salmon  Fishery  Act,  18G5," 
in  all  fishery  districts  in  any  part  of  which  there  are  any  public  or 
common  rights  of  fishing,  and  where  such  rights  are  exercised  by 
fishermen  duly  licensed  to  fish  for  salmon  (otherwise  than  with  rod 
and  line),  all  persons  who  have  taken  out  licenses  to  fish  in  such 
public  or  common  waters  or  both  (other  than  licenses  for  the  use  of  a 


(r)  In  this  section  "salmon  river"  means  any  river  frequented  by  salmon 
trout  or  cbar  or  freshwater  fish  :  Freshwater  fisheries  Act,  1879,  s.  6  ;  Freshwater 
Fisheries  Act,  1884,  s.  2. 
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rod  and  line),  during  the  lust  preceding  fishing  season,  siiall  he 
entitled  to  elect  such  nuuiher  of  additional  members  to  represent 
them  at  the  board  of  conservators  for  such  district  as  are  hereinafter 
mentioned  :  (that  is  to  say,) 

If  the  aggregate  amount  of  license  duty  paid  for  fishing  in  public 

or  common  waters  or  both  (other  than  licenses  for  tlie   use  of 

a  rod   and   line)  does  not  exceed  the  sum  of  fifty  pounds,  one 

member ; 
And  if  the  aggregate  amount  of  license  dut}-  exceed  that  sum,  one 

additional  member  for  every  additional   fifty  pounds  or  part  of 

fifty  pounds. 

30.  The  election  of  sucii  additional   members  shall  be  held   in    liulcs  as  to 
accordance  with  the  following  provisions  ;  (that  is  to  say,)  member" 

(1.)   The   board   of  conservators   shall   hold   a   meeting   after    the  204 

commencement  of  the  annual  close  season, in  each  year  •  at 
such  meeting  the  clerk  of  the  board  shall  produce  a  state- 
ment of  the  license  duty  paid  in  the  district  during  that 
year,  and  the  board  shall  thereupon  ascertain  and  declare 
the  anioiuit  of  license  duty  paid  in  respect  of  licenses  for 
fishing  otherwise  than  with  roil  and  line  in  public  or  common 
waters  or  both,  and  the  number  of  representative  meoibers 
for  the  ensuing  year  : 

(2.)  The  first  meeting  of  the  new  board  of  conservators  shall  be 
held  annually  upon  such  day  after  the  day  fixed  for  the 
election  of  such  additional  members  in  each  year  as  the 
cliairman  of  the  board  for  the  preceding  year  shall  appoint: 

(3.)  'Within  a  reasonable  time  before  the  first  meeting  of  any 
board  of  conservators  in  every  year,  the  returning  officer 
shall  sign  and  publish  a  notice  specifying  the  number  of 
members  to  be  elected  and  shall  send  a  copy  of  such  notice 
by  post,  with  a  nomination  paper,  in  the  form  contained  iu 
the  first  schedule  iiereto,  to  each  person  ipialified  to  vote 
under  tiie  last  preceding  section,  and  who  shall  be  either 
resident  within,  or  the  owner  of  land  within,  or  within  ten 
miles  of  the  boundary  of  the  fishery  district  in  respect  of 
which  such  license  was  issued  : 

(i.)  The  notice  shall  specify  tlie  last  day  on  which  the  nomination 
papers  are  to  be  sent  to  the  returning  officer  : 

(.5.)  Any  person  entitled  to  vote  may  fill  up  such  nomination  paper 
with  his  own  name,  or  with  the  name  or  names  of  any  other 
person  or  persons  (not  exceeding  the  number  of  persons  to 
be  elected),  and  send  such  nomination  paper  by  post  to  the 
returning  officer  on  or  before  such  specified  day.  If  the 
number  of  persons  nominated  shall  be  the  same  or  less  than 
the  nund)er  of  persons  to  be  elected,  such  persons  shall  be 
deemed  to  be  duly  elected  for  one  year,  or  until  the  next 
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annual  election,  and  shall  be  certified  as  elected  by  the 
returning  officer  under  his  hand  : 
(6.)  If  the  number  nominated  exceed  the  number  to  be  elected,  the 
returning  ofBcer  shall  send  b}^  post  a  voting  paper  in  the 
form  contained  in  the  second  schedule  hereto,  containing  in 
alphabetical  order  the  names  of  all  persons  nominated,  to 
each  person  entitled  to  vote,  and  shall  specify  a  day,  not  less 
than  five  days  or  more  than  ten  days  from  the  date  of  sending 
such  voting  paper,  upon  which  such  voting  paper  is  to  be 
returned  to  him  : 
(7.)  Every  voter  shall,  in  the  presence  of  a  witness,  write  his 
initials  or  make  his  mark  against  the  name  or  names  of  the 
person  or  peraons  (not  exceeding  the  number  to  be  elected) 
for  whom  he  intends  to  vote,  and  shall  insert  the  number  of 
votes  he  intends  to  give  to  each  person,  and  shall  strike  out 
the  name  or  names  of  every  other  person  or  persons,  and  sign 
the  voting  pajier  with  his  name  and  address.  In  case  the 
voter  cannot  write,  such  witness  shall  attest  and  write  his 
own  initials  against  the  name  of  every  candidate  for  whom 
the  voter  intends  to  vote,  and  against  the  mark  of  such  voter, 
and  shall  fill  up  the  number  of  votes  given  to  each  candidate. 
In  every  case  such  witness  shall  subscribe  his  own  name  and 
address  to  such  voting  paper  : 
(8.)  Each  voter  shall  be  entitled  to  vote  according  to  the  following 
scale  ;  that  is  to  say, 

If  the  license  duty  paid  by  him  shall  exceed  one  pound 
and  not  exceed  two  pounds,  one  vote  for  each  member 
to  be  elected  : 
If  the  license  duty  shall  exceed  two  pounds  but  not  exceed 

five  pounds,  two  votes  for  every  such  member  : 
If  the  license  duty  shall  exceed  five  pounds  and  not  exceed 

ten  pounds,  three  votes  for  every  such  member  : 
If  the  license  duty  siiall  exceed  ten  pounds  and  not  exceed 

twenty  pounds,  four  votes  for  every  such  member  : 
If  the  license  duty  shall  exceed  twentj'  jwunds,  five  votes 
for  every  such  member  : 
(9.)  A  voter  may  give  all  such  votes  to  any  one  of  tiie  persons 
nominated,   or  may   distribute   them    amongst   such  of   the 
persons  nominated,  not  exceeding  the  number  to  be  elected, 
as  he  shall  think  fit  : 
(10.)  The  voter  shall  send  the  voting  paper  by  post  to  the  retiu'U- 
ing  officer,  duly  filled  up  and  attested  as  aforesaid,  on  or 
Ijefore  the  day  mentioned  therein  : 
(11.)  In  case  any  person  entitled  to  vote  shall  not  have  received  a 
voting  paper,  he  shall  be  entitled,  on  his  personal  application 
to  the  returning  officer,  before  the  day  fixed  for  the  return  of 
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tlio  voting  piipci's,  to  receive  and   till   in  a  voting  jjaper  in 
manner  aforesaid  : 
(12.)  The  returning:  otticer,  within  four  days  after  the  day  fixed  for 
the  return  to  him  of  the  voting  papers,  siiall  inquire  into  the 
validity  of  the  votes  given,  and  cast  up  and  ascertain  the 
number  of  valid  votes  given  to  each  person  nominated,  and 
the  persons  in  accordance  with  the  numl)er  to  be  elected  wlio 
shall  have  obtained  the  greatest  number  of  valid  votes  shall 
be  deemed  to  be  elected,   and    the   returning   offici'r  shall 
certify  them  to  be  so  under  his  hand  : 
(13.)  The  returning  officer  shall  make  out  a  list  containing  the 
names  of  all  persons  nominated,  together  with  the  numtjer 
of  valid   votes   (in  case  of  a  contest)  given  to  each  person 
nominated,  and  shall  sign  and  certify  the  same,  and  shall 
deliver  such  list,  together  with  the  nomination  and  voting 
papers,  to  the  board  of  conservators  at  their  next  meeting  ; 
and  such  list  shall  be  open  to  the  inspection  of  all  license 
payers  without  fee  or  reward  : 
(14.)  The  returning  ofHcer  shall,   immediately  after  ascertaining 
the  persons  elected,  send  by  post  to  each  person  so  elected 
a    notice    of    his   election,   and   shall   publish    the    names 
of  the   persons   so    elected    in   such    newspaper    or    news- 
papers  circulating  within    the  district    as  the    board    shall 
direct  : 
(1.5.)   If  upon  casting  iip  the  votes  the  returning  officer  shall  find 
that  an  equal  number  of   votes  has  been  given  for  two  or 
more  persons,  one  or  more  of  whom  onl^-  is  or  are  entitled  to  bo 
elected,  he  shall,  in  the  presence  of  two  or  more  witnesses, 
determine  by  lot  which  of  such  persons  is  or  are  elected,  and 
the  person  or  persons  so  determined  shall  be  deemed  to  be 
for  all  intents  and  purposes  duly  elected  member  or  members 
of  the  board  as  if  he  or  they  had  oljtained  a  majority  of  the 
votes  at  such  election  : 
(16.)  Any   casual   vacancy   occurring   by   death,    resignation,    or 
otherwise,  among  such  additional  members  of  the  board  of 
conservators,  may  be  filled  up  by  the  board  ;  but  the  member 
chosen  to  fill  such  vacancy  shall  hold  his  office  for  such  time 
only  as  the  member  vacating  would  have  held  the  same  if 
no  vacancy  had  occurred. 

31.   The  returning  officer  shall,  at  the  first  meeting  of  the  board   Returning 
of  conservators  after  any  such  election  as  aforesaid,  lay  before  the  board    j.|;goygr 
an  account   of   the   expenses   incurred  by   him   in   conducting   such    expenses. 
election.     And   the  board  of  conservators  shall  thereupon  cause  the  204 

same  to  be  audited,  and  may  disallow  any  item  they  consider  to  be 
excessive  or  illegal  ;  and  shall  forthwith  pay  the  amount  found  due 
to  the  retiirning  officer,   and  in   default  of  payment  the  returning 
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officer  shall  be  entitled  to  recover  from  the  board  of  conservators  in 
a  summary  manner  whatever  shall  be  found  due  to  him  after  such 
accounts  have  been  audited. 

32.  At  any  such  election,  if  the  returning  officer  wilfully  neglects 
or  refuses  to  comply  with  any  of  tlie  provisions  of  this  Act,  he 
shall  be  liable  for  every  such  offence  to  a  penalty  not  exceeding  five 
pounds. 

33.  At  any  such  election,  if  any  person  or  persons  wilfully  faliricate 
iu  whole  or  in  part,  or  alter,  deface,  destroy,  abstract,  or  purloin  any 
voting  paper,  or  personate  any  person  entitled  to  vote,  or  falsely 
assume  to  act  in  the  name  or  on  behalf  of  any  person  so  entitled  to 
vote  or  attest  the  execution  of  any  voting  paper,  such  person  or 
persons  shall  be  liable  on  conviction  thereof  to  a  penalty  not  exceed- 
ing twenty  pounds,  or  to  be  imprisoned  for  any  time  not  exceeding 
three  months,  with  or  withotit  hard  lal)o>u-. 

34.  Nothing  in   this   Act  contained    shall   be   held   to  invalidate 
■   anything  done  or  suffered  to  be  done  before  the  passing  thereof,  bj' 

any  board  of  conservators  formed  luider  the  powers  and  authority' 
of  "  The  Salmon  Fisherj'  Act,  1865,"  and  all  the  proceedings  and  acts 
of  such  boards  shall  be  as  valid  and  effectual  as  if  this  Act  had  not 
l)een  passed.  And  the  proceedings  of  all  boards  of  conservators  after 
the  passing  of  this  Act  shall  accordingly  be  subject  and  without 
prejudice  to  everything  so  done  or  suffered  to  be  done,  and  to  all 
rights,  liabilities,  claims,  and  demands,  both  present  and  future, 
which  would  if  this  Act  had  not  been  passed  be  incident  to  and 
consequent  on  any  or  every  thing  so  done  or  suffered  to  be  done,  and 
the  proceedings,  and  all  proceedings  of  boards  of  conservators  under 
this  Act,  shall  be  deemed  a  continuation  of  and  form  a  part  of  the 
]iroceedings  of  boards  of  conservators  constituted  under  "The  Salmon 
Fishery  Act,  1865."  And  the  boards  of  conservators  appointed 
under  this  Act  shall  to  all  intents  and  purposes  represent  and  be 
deemed  a  continuation  of  the  boards  of  conservators  appointed  under 
the  provisions  of  "The  Salmon  Fishery  Act,  1865."  And  no  act  or 
proceeding  of  any  board  of  conservators  appointed  under  the  pro- 
visions of  "The  Salmon  Fishery  Act,  186.5,"  or  of  this  Act,  shall  be 
questioned  on  account  of  any  vacancy  or  vacancies  in  their  body,  and 
no  defect  in  the  qualification  or  appointment  of  anj'  person  or  persons 
acting  as  member  or  members  of  any  board  of  conservators  shall  be 
deemed  to  vitiate  or  affect  any  proceedings  of  such  board  iu  which  he 
or  they  may  have  taken  part. 

35.  Any  minute  made  of  proceedings  at  a  meeting  of  a  board  of 
conservator.s,  signed  by  the  chairman  of  such  meeting,  or  by  the 
chairman  of  the  next  meeting  of  the  board,  shall  be  receivable  in 
evidence  in  all  legal  proceedings  without  further  proof;  and  until  the 
contrary  is  proved  every  meeting  of  the  board  in  respect  of  the 
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proceedings  oi  wliicli  niiuutes  have  been  so  made,  sliall  Ije  dccnicJ  to 
have  been  duly  convened  and  held,  and  all  the  menibei's  thereof  to 
have  been  duly  (lualitied. 

Part  VI. 
PowKiis  OF  Water  Baiui'ks. 

36.   Any  water  bailitV(y)  appointed  under  "The  Salmon  Fishery    Towers  of 
Acts,  1861  to  187.3,"  acting  within  the  limits  of  his  district,  may  d 
all  or  any  of  the  following  things;  (that  is  to  say,) 

(1.)  Examine  any  weir,  dam,  fishing  weir,  tishing  mill  dam,  fixed 
engine,  or  obstrnctiou,  or  any  artificial  watercourse  connected 
with  any  salmon  river  ;  and  any  person  refusing  to  any  water 
bailifl:'  access  to  any  such  weir,  dam,  fishing  weir,  fishing  mill 
dam,  fixed  engine,  obstruction,  or  watercourse,  shall  be 
liable  for  every  such  ott'ence  to  a  penalty  not  exceeding  five 
pounds : 
(2.)  Stop  and  search  on  any  salmon  river  any  boat,  barge,  coracle, 
or  other  vessel  used  in  fishing,  or  which  there  is  reasonable 
cause  to  suspect  contains  any  salmon,  and  seize  any  fish, 
instrument  of  fishing,  or  other  articles  forfeited  in  pursuance 
of  "The  Salmon  Fishery  Acts,  1861  to  1873;"  and  any 
person  refusing  to  allow  anj-  such  boat,  bai'ge,  'coracle,  or 
other  vessel  to  be  stopped  and  searched,  or  resisting  or 
obstructing  any  water  bailift'  in  any  such  search,  shall  for 
every  such  offence  be  liable  to  a  penalty  not  exceeding  five 
jiounds  : 
(3.)  Search  and  examine  all  nets,  baskets,  bags,  or  other  instru- 
ments used  in  fishing  or  in  carrying  fish  by  persons  whom 
there  is  reasonable  cause  to  suspect  of  having  possession  of 
fish  illegally  caught ;  seize  all  fish  and  other  articles  forfeited 
in  pursuance  of  "  The  Salmon  Fishery  Acts,  1861  to  1873  ;" 
and  any  person  refusing  to  allow  any  nets,  baskets,  bags,  or 
other  instruments  used  in  fishing  or  in  carrying  fish  to  be 
searched  or  examined,  or  resisting  or  obstructing  any  water 
bailiff  in  any  such  search  or  examination,  sliall  for  ever}'  such 
offence  be  liable  to  a  penalty  not  exceeding  five  pounds  : 

()/)  The  water  bailitl'  is  bound,  before  attempting  to  exercise  his  power  of 
searching  boats,  &c.,  to  produce  the  instrument  of  liis  a|ipointment,  because,  as 
Lord  Coleridge  said,  "He  (the  bailiti')  has  no  authority  until  he  shows  his 
authority.  The  production  of  his  appointment  by  the  boai'd  of  conservators  is 
notice  to  the  person  against  whom  lie  is  seeking  to  exercise  the  powers  conferred 
upon  him  by  the  statutes,  that  he  is  a  water  bailitf,  ami  is  intended  to  jireveut 
resistance,  and  to  jiut  the  offender  from  that  moment  in  the  wrong.  Witliout 
proof  of  the  production  of  his  appointment  liy  the  water  bailiff  any  prosecution 
by  him  for  penalties  under  the  Salmon  Fisheries  Acts  must  fail "  :  ISarnacolt  v. 
Pnssmorc,  (1887)  19  Q.  B.  D.  75.  It  is  not  necessary  tliat  he  should  read  it ;  if  he 
offers  it  for  inspection  that  is  sufficient  to  show  that  he  is  authorised  to  act : 
Cowlerw  Jones,  (1890)  54  J.  P.  660. 
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(4.)  For  the  oiiforcemeiit  of  the  provisions  of  "The  Salmon 
Fishery  Acts,  1861  to  1873,"  every  water  bailiff  shall  be 
deemed  to  be  a  constable,  and  to  have  all  the  same  powers 
and  privileges,  and  be  subject  to  the  same  liabilities  as  a 
constable  duly  appointed  now  has  or  is  subject  to  in  his 
constablewick,  by  virtue  of  the  common  law  of  the  realm  or 
of  any  statute  (z)  : 

209  (5.)  The  production  by  a  water  bailiff  of  the  instrument  of  his 

appointment,  executed  in  the  manner  prescribed  in  "  The 
Salmon  Fishery  Act,  1865  "(ft),  shall  be  a  suflicient  warrant 
for  any  water  bailiff  exercising  the  authorities  given  to  him 
under  "The  Salmon  Fishery  Acts,  1861  to  1873." 

Water  bailiff  37.  Any  water  bailiff  may  under  a  special  order  (b)  in  writing  from 

lan'l  ^"  *"  ""    '^''®  ^"^^^  of  conservators,  signed  by  the  chairman  for  the  time  being 

210  f'f  such  board,  for  this  purpose  at  all  reasonable  times  enter,  remain 
upon,  and  traverse  any  lauds,  not  being  a  dwelling-house  or  the 
curtilage  thereof,  adjoining  or  near  to  any  salmon  river  within  the 
fishery  district  of  such  board,  for  the  purpose  of  preventing  any 
breach  of  the  provisions  of  "The  Salmon  Fishery  Acts,  1861  to 
1873  ;"  and  no  water  bailiff  entering,  remaining  upon,  or  traversing 
any  land  in  pursuance  of  such  order  shall  be  deemed  a  trespasser. 
Provided  always,  that  this  section  shall  not  apply  to  decoys  or  lands 
used  exclusively  for  the  preservation  of  wild  fowl,  and  that  no 
such  order  shall  remain  in  force  for  more  than  two  months  from 
the  date  thereof.  But  nothing  herein  contained  shall  affect  any 
other  powers  of  search  conferred  by  "  The  Salmon  Fishery'  Acts, 
1861  to  1873  "(p). 

Pcrsdus  iisli-  38.   If  any  person,   between  the  expiration  of  the  first  hour  after 

iiig  illegally  at   gm^gg^  q,j  ^ny  day  and  the  beginning  of  the  last  hour  before  sunrise 

aiiineheiuled.     c)f  the  following  morning,  illegally  takes  or  kills  salmon  ((/),  or  is  found 

209  on  or  near   any  salmon  river  with   intent  illegally  to  take  or  kill 

salmon,  or  having  in  his  possession  for  the  capture  of  salmon  any 

instrument  prohibited  by  the  Salmon  Fishery  Acts,  1861  to  1873, 

it  shall  be  lawful  for  any  water  bailiff,  together  with  any  assistants, 

to  seize  and  apprehend  any  such  offender  without  warrant,  and  to 

deliver  him,  as  soon  as  may  be,  into  the  custody  of  a  peace  officer, 

(-)  See  PoUoci:  v.  Moses,  (1894)  70  L.  T.  378  ;  Anderson  v.  Hamlin,  (1890)  25 
g.  15.  D.  221,  and  the  Fisfieries  .\ct,  1891,  s.  13. 

(a)  See  sect.  27  of  tliat  Act. 

(h)  A  water  biiilill'  wlio  lias  an  order  signed  by  tlie  chaiiiiiaii  of  the  conservators 
authorising  him  to  enter  upon  all  lands  adjoining  any  salmon  river  within  the 
fishery  district  has  a  special  order  witliin  tlie  meaning  of  this  section,  and  tlie 
owner  of  lands  who  resists  the  baililV  in  the  performance  of  his  duty  incurs  the 
same  jienalty  as  if  resisting  a  constiible  :  Hcsdtiuc  v.  Jli/ers,  (1894)  58  J.  P.  689. 

(c)  .See  Salmon  Fishery  Act,  1861,  s.  34  ;  Salmon  Fishery  Act,  1865,  s.  31  ; 
and  previous  section  and  sect.  56,  jiost. 

(d)  In  this  section  salmon  includes  trout  and  cliar  ;  see  sect.  18  (8),  anle,  p.  309. 
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in  order  to  his  being  convoj'cd  before  two  justices  of  tlie  jieace 
for  the  purpose  of  being  convicted  in  the  penalty  assigned  for  his 
offence  ('/). 

Part    VII. 
Byelawh. 

[Subject  to  the  provisions  of  this  part  of  this  Act,  a  l)oai-d  of  conservators  may  at 
any  time  after  1st  September,  1876,  make  byelaws  to  alter  the  close  time  fur 
trout  or  char  within  their  liistrict  :  see  the  Salmon  Fishery  Act,  1876  ; 
Freshwater  Fisheries  Act,  1878,  s.  10,  post,  p.  342.] 

39.  Subject    to   the    provisions    hereinafter    contained    for    the   Boards  may 
confirmation  and  publication  of   byelaws,   a  board  of  conservators  "or  c^.^f/j^i*^^* 
may  make  byelaws  for  the  better  execution  of  "  The  Salmon  Fishery   purposes. 
Acts,  1861  to  1873,"  and  for  the  better  protection,  preservation,  and       ^^"^i^}^' 
improvement  of  the  salmon  fisheries  within  their  district,  and  alter 
the  same  from  time  to  time  for  all  or  any  of  the  following  purposes  ; 
(that  is  to  say,) 

(1.)  To  alter  the  commencement  and  termination  of  the  annual 
close  season  as  to  the  whole  or  part  of  the  district,  so  that 
such  close  season,  when  so  altered,  shall  not  be  less  than 
one  hundred  and  fifty-four  days,  for  all  modes  of  salmon 
fishing,  except  with  rod  and  line,  and  shall  not  commence 
later  than  the  first  of  November  in  each  year,  and  as 
regards  fishing  with  rod  and  line,  so  that  such  close 
season  shall  not  be  less  than  ninety-two  days,  and  shall 
not  commence  later  than  the  first  of  December  in  each 
year : 
(2.)  To  alter  the  commencement  and  termination  of  the  weekly  221 

close  season  as  to  the  whole  or  part  of  a  district,  so  that 
such  season  shall  not  commence  before  si.\  o'clock  on  Friday 
afternoon,  and  not  terminate  earlier  than  midnight  on  the 
Sunday  following,  nor  continue  later  than  twelve  o'clock  on 
the  following  Monday  at  noon,  such  weekly  close  time  in  no 
case  to  exceed  forty-eight  hours  : 
(3.)  To  determine  the  length,  size,  and  description  of  nets,  and 
the  manner  of  using  the  same  (not  being  fixed  engines)  for 
taking  salmon  :  Provided  that  no  byelaw  made  under  the 
authority  of  this  section  shall  limit  tlie  length  of  a  hang  net, 
or  limit  the  length  of  a  draft  net  so  as  to  be  less  than  two 
hundred  yards : 
(4.)  To  determine  the  minimum   size   of   the   mesh  of   nets  for  213 

catching  salmon  that  shall  be  lawfully  used  within  the 
district,  so  that  such  mesh  shall  not  be  less  than  one  and  a 
half  inch  from  knot  to  knot,  and  so  that  no  person  shall  be 

(d)   "Salmon"  in  this  section  includes  trout  and  char  :  see  ante,  s.  18,  sub-s.  8. 
F.  Y 
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compelled  to  use  a  mesh  larger  than  two  and  a  half  inches, 
measured  when  wet : 
(5.)  To  determine  the  form  of  license  and  the  manner  in  which 
licenses  shall  be  issued,  provided  that  different  forms  be 
used  for  licenses  for  fishing  iu  public  or  common  and  in 
private  fisheries  : 

2^3  (6.)  To  vary   the   rate  of  license  duty   in  different   jjarts   of  the 

district,  in  respect  of  the  length  or  size  of  the  net  used,  so 
that  such  duty  shall  not  exceed  the  sum  mentioned  in  the 
third  schedule  hereto  : 
(7.)  To  determine  what  marks,  labels,  or  uumbers  shall  be  attached 
to  licensed  nets,  or  painted  upon  or  affixed  to  boats,  coracles, 
or  other  vessels  used  in  fishing  : 

214  (8.)  To  prohibit  the  use  of  nets  within  a  certain  distance  of  the 

mouth  of  any  river,  and  of  the  point  of  confluence  of  rivers 
in  any  part  of  the  district  (not  being  a  several  fishery),  and 
to  erect  and  fix  posts,  buoys,  and  landmarks  to  indicate 
such  distances  respectively  : 

212  (9.)  To  determine  the  time  during  which  it  shall  be  lawful  to  use 

a  gaff  in  connection  with  a  rod  and  line  : 

219  (10.)  To  determine  when  gratings  shall  be  placed  during  certain 

times  of  the  year  across  the  head  and  tail  race  of  mills  and 
across  any  artificial  channel,  so,  however,  as  not  to  diminish 
the  supply  of  water  to  any  mill,  nor  to  interfere  with  the 
passage  of  vessels  or  otherwise  injure  any  inland  naviga- 
tion or  lock,  but  so  that  the  provisions  of  the  thirteenth 
section  of  the  Salmon  Fishery  Act,  1861,  shall  not  be 
affected  : 
(11.)  To  regulate  during  the  annual  and  weekly  close  seasons  the 
use  within  any  river  of  nets  for  fish  other  than  salmon, 
when  such  use  at  such  times  is  prejudicial  to  the  salmon 
fisheries  (e)  :  Provided  that  nothing  in  this  sub-section 
contained  shall  authorise  anything  to  be  done  which  shall 
affect  any  part  of  any  river  in  which  part  there  is  a  several 
right  of  fishery,  or  any  river  or  pai't  of  any  river  where  the 
breadth  at  low  water  is  greater  than  six  miles  : 
807,  214  (12.)  To  prohibit  the  use  in  any  inland  water  of  any  net,  except  a 

landing  net  or  a  net  for  taking  eels,  between  the  expiration 
of  the  first  hour  after  sunset  and  the  last  hour  before 
sunrise  : 


(<•)  The  conservators  have  only  power  to  make  liyelaws  regulating  the  use  or 
probibiting  the  use  of  nets,  whcu  the  use  of  nets  would  be  prejudicial  to  the 
siiliuou  fisheries,  and  they  have  no  power  to  make  a  byelaw  which  absolutely 
prohibits  the  use  of  every  net  without  regard  to  the  question  whether  such  net 
was  prejudicial  or  not  :  Pidler  v.  Berry,  (1888)  59  L.  T.  230  ;  Jroud  v.  Vcnton, 
(1890)  54  J.  P.  662. 
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And  the  said  board  may,  by  any  such  byehiw,  impose  a  penalty  (/') 
not  exceeding  the  sum  of  five  pounds  for  each  offence  against  such 
byelaw  ;  such  penalties  shall  be  recovered  and  apiilied  in  manner 
hereinafter  provided  :  Provided  always,  that  sucli  byelaw,  having 
been  reduced  to  writing  aud  sealed  with  the  common  seal  of  the 
board,  shall  be  confirmed  and  published  in  manner  hereinafter 
provided,  and  shall  be  so  framed  as  to  allow  the  justices  before  whom 
any  penalty  imposed  thereby  shall  be  sought  to  be  recovered  to  order 
the  whole  or  part  only  of  such  penalty  to  be  paid  :  Provided  also, 
that  no  byelaw  shall  be  made  unless  notice  of  an  intention  to  propose 
the  same  shall  have  been  given  in  the  notice  convening  the  meeting 
of  the  conservators  at  which  it  is  intended  to  propose  such  byelaw, 
which  notice  shall  be  issued  one  fortnight  at  least  before  the  date  of 
such  meeting. 

40.  A  board  of  conservators  may  make  any  byelaw  to  apply  to   By«lawB  may 

the  whole  or  to  any  part  or  parts  of  their  district,  and  to  the  whole  't^./o^J'of'^ 

or  any  part  or  parts  of  the  year,  and  may  from  time  to  time  by  any  district,  and 

new  byelaw  revoke,  vary,  or  alter,  either  in  whole  or  in  part,  or  as  to       "'""/  °' 

•'  >         J '  '  .       .         parts  ol  aye.ar. 

its  application  to  the  whole  or  to  any  part  or  parts  of  the  district, 
any  byelaw  previously  made,  and  may  from  time  to  time  vary  any 
byelaw  made  in  respect  of  the  whole  or  any  part  or  pai'ts  of  the 
district,  aud  may  from  time  to  time  except  or  exclude  from  the 
operation  of  all  or  any  of  the  byelaws,  any  part  or  parts  of  the  district, 
or  extend  the  operation  of  any  bj'elaw  made  for  any  part  or  parts  of 
the  district  to  the  whole  or  other  parts  of  the  district. 

41.  No   byelaw  made   by  such   board  of   conservators  shall  come    Byelaws  not 
into  operation  until  the  same  be  confirmed  by  the  Board  of  Trade,       '^"a'ti^u"  ° 
who  may  direct  an  inquiry  into  the  same  at  such   time  and  place,    until  con- 
aud  before  such  persons,  and  after  giving  such  notices  as  they  shall    u'^^'a  ^'7    '" 
think  fit ;  and  with  or  without  such  inquiry  they  may  allow  or  disallow   Trade. 

the  said  byelaws  as  they  shall  think  fit :  Provided  that  if  at  any  time 
before  the  confirmation  of  any  byelaw  for  any  purpose  mentioned  in 
sub-sections  one,  two,  three,  four,  or  eight  of  section  thirty-nine,  any 
owner  or  occupier  of  any  fishery  or  any  licensee  who  would  be  affected 
by  such  byelaw  shall,  by  notice  in  writing  to  the-  Board  of  Trade, 
object  thereto,  and  shall  give  such  sccvu-ity  for  the  payment  of  any 
costs  attending  the  inquiry  and  the  notice  hereinafter  mentioned  as 
the  Board  of  Trade  may  require,  the  Board  of  Trade  shall  either 
disallow  such  byelaw  or  cause  a  public  inquiry  to  be  held  in  some 
convenient  place  by  such  person  or  persons  as  they  may  appoint,  when 
all  jiersons  interested  may  have  the  opportunity  of  being  hoard  ;  and 

if)  For  a  second  offence  the  penalty  must  be  more  than  half  the  penalty  for 
tirst  offence,  but  need  not  exceed  21.  10«.  ;  for  tliiril  offence  it  must  be  the  full 
amount  imposed  by  the  byelaw;  Salmon  Fishery  Act,  1865,  s.  57;  Salmon 
Fishery  Act,  1873,  s,  18  (oj. 
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after  such  inquiry  the  Board  of  Trade  shall  either  disallow  such  bye- 
law  or  give  one  month's  notice  of  their  intention  to  allow  the  same  by 
advertisement  in  some  newspaper  or  newspapers  circulating  in  the 

district  affected  therebj'. 

42.  For  one  month  at  least  before  any  application  for  confirma- 
tion of  any  byelaws,  notice  of  the  intention  of  the  said  board  to 
apply  for  such  confirmation  shall  be  given  once  in  each  week  by 
advertisement  in  one  or  more  newspapers  circulating  in  the  district, 
and  a  copy  of  the  proposed  byelaws  shall  be  kept  at  the  office  of  the 
board,  or  some  place  to  be  appointed  by  the  chairman  for  that 
purpose,  and  all  persons  may  at  all  reasonable  times  inspect  such 
copy  without  fee  or  reward,  and  the  said  board  shall  furnish  every 
person  who  shall  apply  for  the  same  with  a  copy  thereof,  or  of  any 
[lart  thereof,  on  payment  of  one  penny. 

43.  The  said  byelaws  when  confirmed  shall  be  printed,  and  the 
secretary  or  clerk  to  the  said  board  shall  deliver  a  printed  copy 
thereof  to  every  person  who  shall  pay  license  duty  without  charge, 
and  a  copy  thereof  shall  be  placed  and  renewed  from  time  to  time, 
on  boards,  or  put  up  in  some  conspicuous  place  or  places  within  the 
district,  and  shall  be  open  to  inspection  without  fee  or  reward  ;  and 
in  case  the  said  secretary  or  clerk  shall  wilfully  refuse  to  deliver  or  to 
allow  the  same  to  be  inspected  as  aforesaid,  he  shall  for  everj'  such 
offence  be  liable  to  a  penalty  not  exceeding  five  pounds. 

44.  Any  byelaw  made,  confirmed,  and  published  according  to 
the  provisions  of  this  Act,  shall  be  binding  and  be  observed  by  all 
parties,  and  shall  be  sufficient  to  justify  all  persons  acting  under  the 
same. 

45.  The  production  of  a  written  or  jsrinted  copy  of  any  bj'elaw 
purporting  to  have  been  confirmed,  authenticated  by  the  common 
seal  of  the  board,  shall  be  conclusive  evidence  of  the  existence  and 
due  making  of  such  byelaw  in  all  legal  proceedings,  and  the  produc- 
tion of  a  copy  of  any  newspaper  or  newspapers  containing  the  notice 
of  the  making  of  any  such  byelaw  shall  be  taken  and  received  in  all 
legal  proceedings  as  evidence  that  all  things  required  by  this  Act  for 
the  making  and  publication  of  the  byelaw  therein  advertised  have 
been  duly  done,  performed  and  published. 


Penalty  on 
all  persons 
rebuilding 
weirs  and 
making  new 
weirs  without 
fish  passes, 
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Part   VIII. 
Weibs  and  Fish  Passes. 

46.  Every  person  who  in  any  salmon  river,  since  the  sixth  day  of 
August  one  thousand  eight  hundred  and  sixty-one,  has  created, 
caused,  or  increased,  or  who  hereafter  shall  create,  cause,  or  increase 
any  obstruction  to  the  passage  of  salmon,  or  who  rebuilds  or 
reinstates  a  weir  or  dam  which  from  any  cause  shall   have   been 
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destroyed  or  taken  down  to  the  extent  of  one  half  of  the  length  of   and  raising 

such  weir,  dam  or  obstruction,  shall  make  a  fish  pass  for  salmon  of  ^.f,[j.^  jq  ^  ^g 

such   form   and  dimensions   as   the   Jioard   of   Trade    shall    apjirove,    increase 

,.  . ,         .        .  ,,  ,.    -r  1        1  ■  .  1  obstructiou  to 

as  part  of  the  structure  tliereot,  it  none  already  exists,   and  every    passage  of 

person  who  omits  or  fails  to  make  such  fish  pass  in  such  weir,  salmon. 
or  who  newly  builds  a  weir  witiiout  providing  such  fish  pass,  or 
who  raises  or  alters  any  existing  weir  in  wdiole  or  part,  so  as  to  cause 
increased  obstruction  to  tiie  passage  of  salmon,  or  who  makes  or 
continues  any  obstruction  whatsoever  to  the  passage  of  salmon 
without  lawful  authority,  shall  incur  a  penalty  of  not  exceeding 
twenty  pounds  for  every  such  offence,  and  a  further  penalty  of  not 
exceeding  two  pounds  for  every  day  during  which  such  offence  is 
continued,  commencing  from  the  date  of  the  first  conviction  ;  and  it 
shall  be  lawful  for  the  Board  of  Trade  to  cause  to  be  done  any  work 
by  this  section  required  to  be  done  by  such  person,  and  to  recover 
the  expenses  of  doing  the  same  in  a  summary  manner  from  such 
person,  or  from  the  owner  or  occupier  of  such  obstruction  who  shall 
neglect  to  do  the  same.  But  this  section  shall  not  authorise  any- 
thing to  be  done  that  may  injuriously  affect  any  navigable  river, 
canal,  or  inland  navigation,  public  waterworks,  dock  or  docks,  the 
supplj-  of  water  to  which  is  obtained  from  any  navigable  river,  canal, 
or  inland  navigation,  under  the  provisions  of  any  Act  of  Parliament, 
nor  shall  anything  in  this  section  or  in  the  twenty-fifth  section  of 
"The  Salmon  Fishery  Act,  1861,"  prevent  any  person  from  removing 
a  fish  pass  for  the  purpose  of  repairing  or  altering  such  obstruction, 
so  that  within  a  reasonable  time  he  restore  such  fish  pass  in  as 
effectual  a  state  as  it  was  before  he  removed  the  same  ;  and  for  the 
purpose  of  this  section  the  owner  or  occupier  of  any  such  obstruction 
for  the  time  being  shall  be  deemed  to  be  the  person  who  created  or 
caused  or  increased  such  obstruction  in  manner  aforesaid  (f/). 

47.  In    case    any  member  of    tlie   board  of  conservators  of  the   Member  of 

district  is  the  owner  of  any  weir,  dam,  fishing  mill  dam,  or  obstruc-   "'"'™  "'*y 

J  J  »  o  J  recover 

tion,   nothing   in   "  The   Salmon   Fishery  Acts,  18G1   to   1873,"  shall  compensation, 
prevent  the  board  paying   to   such   member  any  compensation  in 
respect  of  the  same,  provided  that  such  member  does  not  vote  in 
respect  of  the  payment  of  any  such  compensation  to  himself. 

48.  Any   person    wilfully  altering   or   injuring   any  fish   pass,   or   Penalty  on 

doing  any  act  wherebv  fish  are  obstructed  or  liable  to  be  obstructed   "'J""".«  '^^'^ 

in  using  such   fish  jiass,  or  whereby  such  fish  pass  is  rendered  less   tisli  pass 

efficient,  or  altering  the  bed  or  banks  of  the  river  so  as  to  render   '""■""""■"*■ 

.   .  217 

any  fish  pass  less  efficient,  or  using  any  contrivance  or  doing  any 

(yl  W'v'tr  in  this  section  ninst  refer  to  a  weir  for  keeping  np  water,  ami  not  to  a 
fishing  weir,  for  tishiiig  weirs  liave  to  liave  free  gaps  and  not  tish-passes  ;  see 
Salmon  Fisheiy  Act,  186],  ss.  23,  27,  ami  28,  ami  .Salmon  Kishery  Act,  1873, 
s.  49. 
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act  whereby  fish  are  in  anywise  liable  to  be  scared,  hindered,  or 
prevented  from  passing  through  such  fish  pass,  shall  for  every  such 
offence  incur  a  penalty  (A)  of  not  exceeding  five  pounds,  and  a  further 
penalty  of  not  exceeding  one  pound  for  every  day  during  which  any 
,  such  alteration,  obstruction,  or  contrivance  is  continued  from  the  dace 
of  a  second  conviction  for  such  offence,  in  addition  to  any  expense 
which  may  bo  incurred  in  restoring  such  fish  pass  to  its  former  state 
of  efficiency. 

49.  Where  any  board  of  conservators  shall  be  of  opinion,  having 
regard  to  the  prejudicial  effect  upon  the  salmon  fisheries  of  their 
district,  caused  by  any  weir,  dam,  fishing  weir,  fishing  mill  dam, 
fixed  engine,  or  artificial  obstruction  which  hinders  the  passage  of 
fish,  that  it  would  be  beneficial  to  such  fisheries  if  such  weir, 
dam,  fishing  weir,  fishing  mill  dam,  fixed  engine,  or  artificial 
obstruction  should  be  removed,  in  whole  or  in  part,  but  the  owner 
thereof  shall  be  unwilling  or  unable  to  treat,  or  they  cannot  agree 
to  the  terms  of  purchase  thereof,  and  such  board  shall  be  desirous 
of  obtaining  authority  to  acquire  compulsorily  the  property  of  such 
weir,  dam,  fishing  weir,  fishing  mill  dam,  fixed  engine,  or  artificial 
obstruction,  and  premises,  for  the  purposes  of  such  removal,  such 
board  may,  after  giving  one  month's  notice  of  their  intention  to  the 
owner  thereof,  present  a  petition  to  the  Board  of  Trade  praying  that 
such  board  may,  with  reference  to  such  weir,  dam,  fishing  weir, 
fishing  mill  dam,  fixed  engine,  or  artificial  obstruction,  and  the 
premises  used  in  connexion  therewitli,  be  allowed  to  put  in  force 
the  powers  of  the  Lands  Clauses  Consolidation  Acts  with  respect  to 
the  purchase  and  taking  of  lands  otherwise  than  by  agreement,  and 
such  prayer  shall  be  supported  by  such  evidence  as  the  Board  of 
Trade  may  require. 

Upon  the  receipt  of  such  petition,  and  upon  due  proof  of  notice 
being  given  to  the  owner  and  occupier  of  such  weir,  dam,  fishing 
weii",  fishing  mill  dam,  fixed  engine,  or  artificial  obstruction,  the 
Board  of  Trade,  after  satisfying  themselves  that  the  board  are  provided 
with  funds  for  the  purchase  of  such  weir,  dam,  fishing  weir,  fishing 
mill  dam,  fixed  engine,  or  artificial  obstruction,  and  the  premises 
connected  therewith,  shall  take  such  petition  into  consideration,  and 
may  either  dismiss  the  same  or  direct  an  inquiry  in  the  district  ir» 
which  such  weir,  dam,  fishing  weir,  fisliing  mill  dam,  or  artificial 
obstruction  is  situated,  or  otherwise  inquire  into  the  propriety  of 
assenting  to  the  prayer  of  sucli  petition. 

After  the  completion  of  such  inquiry,  the  Board  of  Trade  may,  by 
provisional  order,  empower  the  said  board  to  put  in  force  with 
reference  to  the  said  weir,  dam,  fishing  weir,  fishing  mill  dam,  fixed 


(A)  Second  ott'ence  penalty  must  be  2/.  10s.  to  5/.  ;  third  ofl'ence,  .')/.,  and  1?. 
l)er  day  :  Salmon  Fishery  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 
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engine,  or  artificial  obstruction,  and  premises  referred  to  in  such 
order,  the  powers  of  the  Lands  Clauses  Consolidation  Acts  witli 
respect  to  the  purchase  and  taking  of  lands  otherwise  than  by 
agreement,  with  such  conditions  and  modifications  as  the}'  may  thinj-c 
tit,  and  tlie  board  shall  serve  a  copy  of  any  oi'dcr  so  made  upon  the 
owner  and  occupier  of  the  said  weir,  dam,  fishing  weir,  fishing 
mill  dam,  fixed  engine,  or  artificial  obstruction  and  premises.  No 
provisional  order  so  made  shall  be  of  any  validity  until  the  same 
lias  been  confirmed  by  Act  of  Parliament,  and  the  Act  confirming 
such  order  shall  be  deemed  to  be  a  Pviblic  Coneral  Act  of  Parliament, 
and  the  said  board  shall  be  thereupon  deemed  and  taken  to  be  the 
promoters  of  an  undertaking  to  remove  the  said  weir,  dam,  fishing 
weir,  fisiiing  mill  dam,  fixed  engine,  or  artificial  obstruction,  in 
whole  or  part,  so  as  to  enable  salmon  to  pass  more  freely,  and  the 
residue  of  the  premises  so  purchased,  when  separated  from  sucli 
weii",  dam,  fishing  weir,  fishing  mill  dam,  fixed  engine,  or  artificial 
obstruction,  shall  be  deemed  to  be  superfluous  lauds  within  the 
meaning  of  the  said  Acts,  and  may  be  dealt  with  accordingly : 
Provided  that  this  section  shall  not  extend  to  any  weir  constructed 
under  any  Act  of  Parliament  for  the  purpose  of  improving  the 
navigation  of  any  river,  •  or  of  supplying  any  town  with  water. 
For  the  purposes  of  this  section  the  word  owner  shall  mean  any 
person  or  corporation  who  under  the  provisions  of  this  clause  and 
the  Lands  Clauses  Consolidation  Acts  would  be  enabled  to  sell  and 
convey  any  such  weir,  dam,  fishing  mill  dam,  fixed  engine,  or 
artificial  obstruction. 

50.  When  any  proprietor  of  a  fishery  or  board  of  conservators  is   Provision  as 

or  are,  from  the  circumstances  of  the  case,  unable  to  attach  a  fish   '°        passes. 

207 
pass  to  any  weir,  dam,  fishing  mill  dam,  or  obstruction  under  the 

provisions  of  the  twenty-third  section  of  the  Salmon  Fishery  Act, 

1661,  such  proprietor  or   board  of  conservators  may,   after  giving 

such  notice  as  is  prescribed  in  the  last  preceding  section,  present  a 

petition  to  the  Board  of  Trade  praying  to  be  allowed  to  purchase 

so  much  of  the  bank  adjoining  the  same  as  may  be  necessary  for 

such  fish  pass,  and  the  provisions  contained  in  the  last  preceding 

section   with   reference   to   the   proceedings   upon  a  petition  for  the 

purchase   of    anj'   weir  or  obstruction  for  the  purpose   of    removal 

shall    apply    to    a  petition   presented   under  the   provisions  of    this 

section. 

51.  In    any  case   where    the    special    commissioners    for    English    Provision  .-is 

fisheries  have  decided  that  any  fishing  mill  dam,  box,  crib,  or  cruive   '"  '"§'"  "'^"'^ 

is    illegal   only   by   reason   of    its    not    having  a  fish    pass  attached   vided  with 

thereto  as   required  by  law,   if  the   owner   thereof    enters    into    an   ''■■*''  l'-'*^'*'^^- 

207 

undertaking  to  erect  and  maintain  at  his  own  expense  a  fish  pass  in 
accordance  with  the  provisions  of  the  twelfth  section  of  "The 
tjalmon    Fishery  Act,    18G1,"  before   the  first  day  of  January  one 
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to  be  paid  on 
erecting  iish 


thousand  eiglit  hundred  and  seveut3--five,  it  shall  be  lawful  for  such 
person  to  use,  from  and  after  the  erection  of  such  fish  pass,  the  said 
fishing  mill  dam,  box,  crib,  or  cruive  for  taking  salmon,  any 
provision  in  "  The  Salmon  Fishery  Act,  1865,"  to  the  contrary 
notwithstanding :  Provided  nevertheless,  that  in  the  event  of  the 
owner  of  such  fishing  mill  dam,  box,  crib,  or  cruive  not  making 
such  fish  pass  within  the  time  above  mentioned,  his  right  of  fishing 
or  using  such  fishing  mill  dam,  box,  crib,  or  cruive  for  the  purpose 
of  taking  fish  shall  henceforth  cease,  and  be  for  ever  forfeited  and 
lost,  and  the  board  of  conservators  for  the  district  in  which  such 
fishing  mill  dam,  box,  crib  or  cruive  is  situated  shall  thereupon 
give  notice  to  such  owner  to  remove  all  or  any  cages,  cribs,  traps, 
boxes,  cruives,  or  other  contrivances  for  catching  salmon  within  six 
calendar  mouths  after  the  service  of  such  notice ;  and  in  the  event 
of  his  non-compliance  with  such  notice,  the  board  aforesaid  shall 
have  power  to  remove  the  same  and  all  other  obstructions  to  the  free 
passage  of  the  fish. 

52.  In  all  cases  where  any  fish  pass  has  been  already  constructed 
in  any  weir,  dam,  or  fishing  mill  dam,  and  has  received  the  approval 
of  the  Board  of  Trade,  such  fish  pass  shall  be  deemed  to  be  a  fish 
pass  within  the  meaning  of  "The  Salmon  Fishery  Acts,  1861  to  1873," 
notwithstanding  such  fish  pass  was  not  constructed  in  the  manner 
and  by  the  parties  specified  in  "The  Salmon  Fisheries  Acts,  1861 
to  1873."  And  it  shall  be  lawful  for  the  Board  of  Trade  to  approve 
and  certify  any  fish  pass  that  now  is  or  hereafter  shall  be  con- 
structed, if  tliey  are  of  opinion  that  such  fish  pass  is  efficient  in  all 
respects  and  for  all  purposes,  as  if  the  same  had  been  constructed 
under  the  provisions  of  "  Tiie  Salmon  Fishery  Act,  1S61,"  with  the 
written  consent  and  approbation  of  the  Board  of  Trade. 

53.  The  following  sections  of  "The  Salmon  Fishery  Act,  1861," 
shall  be  respectively  amended  in  the  following  manner ;  (that  is  to 
say,) 

The  twenty-third  and  twenty-fourth  sections  thereof  shall  be  read 
as  if  the  words  "  or  a  board  of  conservators  "  were  inserted  after 
the  words  "proprietor  of  a  fishery"  or  "  proprietor  "  throughout 
such  sections  respectively  : 

The  twenty-sixth  section  thereof  shall  be  construed  as  if  the  words 
"where  a  fish  pass  is  attached  to  any  dam  in  pursuance  of  this 
Act  "  were  omitted,  and  the  words  "any  dam  "  were  substituted 
for  the  words  "the  dam,"  and  the  words  "on  Sundaj'S  aud  " 
were  inserted  after  the  words  "kept  shut,"  and  the  words  "if 
any  or  over  the  dam "  were  inserted  after  the  words  "  fish 
pass." 

54.  In  all  cases  in  wliich  it  is  alleged  that  aboard  of  conservators, 
in  executing  the  powers  and  authorities  of  the  Salmon  Fishery  Acts, 
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1861  to  1873,  have  caused  any  damage  to  or  injuriously  affected  any   passes  or 

,  ,  ,  ,  ,.  ,  /.I  1   ■  ■     i.     •     •  ^lUtill'TS. 

land  or  otlicr  hereditaments  by  reason  of  the  maknig  or  manitainuig  " 
of  any  fish  pass,  grating,  or  other  work,  if  the  eompeusation  claimed 
in  respect  of  such  alleged  damage  shall  not  exceed  the  sum  of  fifty 
pounds,  the  same  shall  be  settled  by  two  justices  of  the  peace,  but  if 
the  compensation  sliall  exceed  the  sum  of  fifty  pounds  the  same  shall 
be  settled  by  arbitration  in  accordance  with  the  provisions  (/)  of  the 
Common  Law  Procedure  Act,  185-4  :  Provided  always,  that  uo 
compensation  sliall  be  recovered  under  this  section  unless  pro- 
ceedings for  the  recovery  of  the  same  are  instituted  within  two 
years  from  the  date  of  the  erection  of  such  fish  pass,  grating,  or 
other  work. 

55  (k).  Each    of   tlie  dams  or  weirs  constructed  by  the  Severn    Provision  as 
■     •  ■  •  r  ,i  fin     c<  ikT     ■     i-        A    i       to  Severn 

Commissioners  under  the  provisions  or      Ine  bevern  INavigatiou  Acts,    navigation 

1842  and   1853,"  respectively,  or  either  of  them,  shall  be  deemed  a   weirs. 

dam  or  weir  within  the  meaning  of  "The  Salmon  Fishery  Acts,  1861 

to  1873,"  and  the  provisions  of  the  said  Acts  shall  apply  thereto,  and 

that  every  fish  pass  now  existing  in  the  said  dams  or  weirs  or  either 

of  tliera,  or  which  may  be  constructed  therein  under  the  provisions 

of  this  Act,  shall  be  deemed  a  fish  pass  within  the  meaning  of  "  The 

Salmon  Fishery  Acts,  1861  to  1873,"  and  shall  be  maintained  in  an 

efficient  state  by  the  said  Severn  Commissioners. 

56.  Any  inspector,  or  any  person   or  persons  duly  appointed   in  Power  to  enter 
writing  by  a  board  of  conservators,  may  at  all  times  enter  upon  any  ^^Ig'ij.s"^}^'^,^,^ 
lands  to  inspect  any  weir,  dam,  fishing  weir,  fishing  mill  dam,  fixed  &c. 
engine,  obstruction,  mill  race,  or  watercourse,  and  any  person  either 

refusing  to  admit  or  obstructing  them  or  any  of  them  in  entering 
iiny  such  place  or  places  shall  for  every  sucii  offence  be  liable  to  a 
penalty  (/)  of  not  exceeding  five  pounds. 

57.  In  addition  to  the  license  duties  authorised  to  be  levied  in  a    Board  may 

.  luvv  Uutii- 

fishery  district,  the  board  of  conservators  may  from  time  to  time,    tio„.ii  ii„ty 
with  the  sanction  of  the  Board  of  Trade,  for  the  purpose  of  defraying    lor  permanent 
the  charges  of  any  improvements  made  or  about  to  be  made  for  tlie    meiits. 
purpose  of  facilitating  the  passage  of  salmon,  levy  additional  license       207,  223 
duties    throughout   the   district,    not   exceeding   in    any   one   year 
twenty-five  per  cent,  of  the  sum  paid  by  each  person  respectively, 
and  the  said  additional  duty  shall  be  payable  at  the  same  time  as 
and  in  addition  to  the  ordinary  license  duty,  and  shall  for  all  the 
purposes  of  the  Salmon  Fishery  Acts  be  deemed  part  of  the  ordinary 
license  duty,  and  no  license  granted  after  the  passing  of  this  Act 

(i)  These  provisions  were  repealed  liy  52  &  53  Vict.  c.  49,  s.  26  ;  see  now 
that  Act. 

(A)  Partly  lepealed  by  Stat.  Law  I!ev.  Act,  18S3  ;  sec  Stat.  Law  Hev.  Act,  No.  2, 
1S93. 

{I)  Second  otl'encc  penalty  must  be  21.  10«.  to  5^.,  and  third  offence,  5?.  : 
Salmon  Fishery  Act,  1865,  s.  57  ;  Salmon  Fishery  Act,  1873,  s.  18  (5). 
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without  payment  of  sueli  additional  duty,  if  any,  as  Tvell  as  tlie 
license  duty  applicable  thereto,  shall  be  valid  :  Provided,  that 
notice  shall  be  given  by  the  board,  by  advertisement  in  one  or  more 
local  newspapers,  one  calendar  month  before  the  commencement  of 
each  fislung  season,  of  the  amount  of  such  additional  duty  to  be 
paid  in  addition  to  the  ordinary  license  duties  in  force  in  each 
district.  And  the  estimate  on  which  such  additional  duty  is  founded 
shall  be  kept  by  the  clei'k  or  other  officer  of  the  board,  and  be  open 
to  the  inspection  of  all  previous  license  payers,  riparian  owners,  and 
persons  entitled  to  vote  within  the  district,  at  reasonable  times  and 
places  to  be  appointed  by  the  board  before  the  commencement  of 
each  fishing  season. 

Part  IX. 


Gratiiifjs 
iu  water- 
courses. 

207,  219 


Power  to 

widen 

channels. 

219 


Board  may 
place  gratiuf,'.s 
at  moutlis  of 
streams. 

207,  220 


Gratings  to  prevent  Fish  entering  Watercourses. 

58.  Any  board  of  conservators  after  due  notice  to  the  owner  or 
occupier  of  any  mill  or  other  premises,  at  the  expense  of  such  board 
during  such  ])eriod  as  may  be  prescribed  in  each  year,  may  order  to 
be  placed  in  any  watercourse,  mill  race,  cut,  leat,  or  other  channel 
for  conveying  water  for  any  purpose  from  any  river  frequented  by 
salmon  at  or  near  the  point  of  divergence  from  and  return  to  sucli 
river,  or  either  of  them,  or  any  other  suitable  jjlace,  a  grating  of 
such  form  and  dimensions  as  they  shall  determine  :  Provided  always, 
that  nothing  herein  contained  shall  affect  the  liability  of  any  person 
to  place  and  maintain  a  grating  or  gratings  across  any  artificial 
channel  under  the  provisions  of  the  thirteenth  section  of  the  Salmon 
Fishery  Act,  1861,  nor  shall  authorise  any  grating  to  be  placed  so  as 
to  obstruct  any  channel  used  for  navigation  or  in  any  way  to  interfere 
with  tlie  effective  working  of  any  mill. 

59.  In  all  cases  of  construction  of  gratings  under  the  powers  of 

this  Act,  tlie  Board  of  Trade  may,  in  such  cases  as  the  Board  shall 
deem  expedient,  cause  any  watercourse,  mill  race,  cut,  leat,  or  other 
channel  to  be  widened  at  the  expense  of  such  board,  so  far  a& 
necessary  to  compensate  for  the  diminution  of  any  flow  of  water 
caused  by  the  erection  of  any  grating,  or  shall  take  some  other 
means  to  prevent  the  flow  of  water  being  prejudicially  diminished  or 
otherwise  injured. 

60.  A  board  of  conservators,  with  the  consent  of  tlie  Board  of 
Trade,  may  adopt  such  means  as  the  Board  shall  approve  for  pre- 
venting tlie  ingress  of  salmon  into  streams  in  which  they  or  their 
spawning  beds  are,  from  the  nature  of  the  channel,  liable  to  be 
destroyed,  but  so  that  no  water  riglits  used  or  enjoyed  for  the 
[lurposes  of  manufacture,  or  agricultural  purposes,  or  drainage  or 
navigation,  shall  be  prejudicially  interfered  with  thereby. 
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61.  The  owner  or  occupier  of  the  lands  adjoining  any  grating   Owner  to 

erected  under  the  authority  of  this  Act,  and  the  owner  or  occupier  I'leserve 

gratings, 
of  the  lands  to  which  such  watercourse,  mill  race,  cut,  leat,  or  other  „,g 

channel  leads,  shall  take  all  reasonable  means  to  preserve  the  said 

gratings  from  injury,  and  to  prevent  the  same  from  being  removed, 

and  in  case  any  owner,  occupier,  or  other  person  shall  injure  such 

gratings,  or  remove  any  part  of  them,  during  tlie  period  prescribed 

for   any  such  grating  to  be  kept  up  by   any  byelaw   made  under 

the  authority  of  this  Act,  or  open  them  improperly,  or  knowingly 

permit  them  to  he  injured  or  removed  or  improperly  opened,  he 

shall  for  every  such  injury,  removal,  or    improper  opening,  forfeit 

and  pay  any  sum  not  exceeding  live  pounds  (;«). 

Part  X. 
Legal  Procedure. 

62.  All  penalties  imposed  by  "The  Salmon  Fishery  Acts,  1861  to    Recovery  of 
1873,''  or  b}'  any  byelaw  made  in  pursuance  of  this  Act,  and  all   iieualties. 
sums  of  money,  costs,  and  expenses  by  the  said  Acts  or  either  of 

them  directed  to  be  recovered  in  a  suuuuary  manner,  may  bo 
recovered  within  six  uiontiis  (w)  after  the  commission  of  the  ofTence 
before  two  justices,  in  manner  directed  by  an  Act  passed  in  the 
eleventh  and  twelfth  years  of  the  reign  of  Her  present  Majesty  Queen 
Victoria,  chapter  forty-three,  intituled  "An  Act  to  facilitate  the 
performance  of  the  duties  of  Justices  of  the  Peace  out  of  sessions 
within  England  and  Wales,  with  respect  to  summary  conviction  and 
orders,"  or  of  any  Act  amending  the  same.  And  all  moneys  received 
and  penalties  recovered  under  the  said  Acts  or  any  of  them  on  the 
complaint  of  a  board  of  conservators,  or  of  any  officer  of  or  a  person 
authorised  by  a  board  of  conservators  (o)  shall  be  paid  to  the  board 
of  conservators  for  the  district,  to  be  applied  by  them  for  the 
purposes  of  "  The  Salmon  Fishery  Acts,  1861  to  1S73"  (unless  the 
Court  for  some  special  reason  otherwise  order). 

63.  The  clerk,  secretary,  or  other  officer  where  there  is  no  clerk,   Keturns. 
of  every  board  of  conservators  shall   prepare  and  forward  to  the 

Board  of  Trade,  before  such  date  as  the  Board  of  Trade  shall  from 
time  to  time  appoint,  an  annual  return  in  such  form  and  made  up 

(m)  For  a  second  olfence  ho  will  forfeit  21.  lOs.  to  5/.,  mid  for  tliirl 
offence,  51.  :  Salmon  Fishery  Act,  1865,  s.  ^u  ;  .Salmon  Fishery  Act,  1873, 
s.  18  (5). 

(h)  Where  an  inlbmiatioii  for  a  penalty  for  aii  olfeiice  under  the  Salmon 
Fisheries  Acts  was  laid,  and  a  summons  issuinl  and  served  within  six  months  from 
the  commission  of  the  offence,  it  was  lield  that,  although  the  matter  did  not  come 
for  liearing  before  the  justices  until  after  the  period  of  six  mouths  had  expired, 
that  the  limitation  of  time  provided  by  11  &  12  Vict.  c.  43,  .s.  11,  applied,  and 
that  the  justices  could  convict  :  Morris  v.  Duncan,  [1899]  1  Q.  B.  4. 

(o)  See  the  Fisheries  Act,  1891,  s.  13,  as  to  powers  of  iiersons  other  than 
conservators  to  take  proceedings.  As  to  place  where  proceedings  can  be  instituted, 
see  Salmon  and  Freshwater  Fisheries  Act,  1892,  8.  4. 
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to  such  date  as  the  Board  of  Trade  shall  from  time  to  time  appoint. 
Such  return  shall  contain  such  information  as  the  said  Board  of  Trade 
shall  from  time  to  time  require  ;  and  any  such  person  refusing  or 
neglecting  to  make  such  return  shall  be  liable  to  a  penalty  of  not 
exceeding  one  pound  for  every  such  refusal  or  neglect. 
Proof  of  64.  The  provisions  of  the  "Documentary  Evidence  Act,  1868," 

scale'of  °  shall  apply  to  a  scale  of  licenses  approved  by  the  Board  of  Trade,  in 

hcenses.  pvirsuance  of  the  said  "Salmon  Fishery  Act,  18G.5,"  or  this  Act,  in 

223  the  same  manner  as  if  such  scale  so  approved  as  aforesaid  were  an 

order  or  regulation  issued  by  such  Board  of  Trade,  and  the  production 
of  a  copy  of  such  scale  of  licenses,  purporting  to  be  certified  to  be  a 
correct  copy  of  such  scale,  by  any  person  empowered  to  certify  the 
same  in  pursuance  of  the  "  Documentary  Evidence  Act,"  shall  be 
evidence  that  such  scale  has  been  approved  of,  and  that  all  the  steps 
required  by  "The  Salmon  Fishery  Act,  1865,"  or  this  Act,  relating 
to  the  formation  and  approval  of  such  scale  have  been  taken. 
Repeal  of  65.  The  eighteenth,  nineteenth,  and  thirty-tifth  sections  of  the 

^'^^^-  Salmon  Plshery  Act,    1861,  and  the  fourteenth,  twentieth,  twenty- 

fourth,  twenty -sixth,  and  thirtieth  sections,  the  first  and  second 
sub-sections  of  the  thirtj'-fourth  section,  and  the  first  schedule  of 
the  Salmon  Fishery  Act,  1865,  are  hereby  repealed,  except  so  far  as 
relates  to  anything  done  or  in  the  course  of  being  completed  under 
the  same  respectively  (/*). 


SCHEDULES. 

First  Schedule. 

Form  of  Noininativii  Paper. 

Fishery  District. 
I  the  imdersigned  of  do  hereby  nominate  \_A.1S.  of 

in  the  county  of  Esquire,  CD.  of  in  the  county  of 

tishei-man]  for  election  as  additional  members  of  the  board  of  conservators 
of  the  Fisheiy   District  under   the   provisions  of   "The  Salmon 

Fishery  Act,  1873." 

(Signed) 
To 

Eeturning  officer  for  such  election. 
Dated  this  day  of  187  . 

Second  Schedule. 
Form  of  Voting  Paper. 

Fishery  District. 


Number  of  Voting  Paper. 


(;<)  Tliis  section  is  repealed  by  Stat.  Law  Rev.  Act,  18 
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I)irirfinii.i  to  t/ic  Voter. 

The  votei-  must  write  his  initials  against  the  name  of  every  person 
for  whom  he  votes,  and  insert  the  number  of  votes  ho  intends  to  give  to 
each  candidate  voted  for,  and  must  sign  this  paper  in  the  presence  of,  and 
it  must  be  attested  by,  a  witness. 

If  the  voter  cannot  write  he  must  affix  his  mark,  but  such  mark  must  bo 
attested  by  a  witness,  and  such  witness  must  write  the  initials  of  the 
voter  against  the  name  of  every  person  for  whom  the  voter  intends  to  vote, 
and  the  number  of  votes  given  to  each  such  person. 


Initials 

of 
Witness. 


Initials  of 
the  Voter 
ngainst  tho 
Names  of  the 
Persons  for 
whom  he  in- 
tends to  vote. 


Nan»es  of 

the 

Peraons  nominated. 


Residence  of 

tho 

Persons  nominatoil. 


Quality  or 

calling  of  the 

Persons 

nominated. 


Number  of 
Votes  given 

to  each 
Candidate 
voted  for. 


I  vote  for  the  persons  in  the  above  list  against  whoso  name  my  initials 
are  jilaced  in  the  proportion  above  mentioned. 

(Signed) 

Mark  of 
Dated  the  day  of  187  . 

Name  and  address  of  witness. 


Third  Schedule. 


License  Duties, 
baulk,    gaith,    goryd,    box,    crib,    or 


1L>     0     0 


0     0 


For  each  and  every — 
, ,     Weir,    hang, 

cruive    .  . 
,,     Draft  or  hang  net,  not  exceeding  200  yards  in  length 

measured  along  the  head-rope  when  wet  . . 
,,     Ditto,  exceeding  200  yards,  for  every  additional  40 

yards  or  part  thereof . . 
,,     Coracle  net 

,,     Putt         

„     Outrigger   or  leader  to    putts  and   putchers,    not 

exceeding  100  yards  in  length 
„     Ditto,  exceeding  100  yards,  for  every  additional  20 

yards  or  part  thereof  . . 
,,     Cross  line 
,,     Single  rod  and  lino 
For  putchers  or  butts,  if  not  exceeding  50  in  number 
For  every  additional  50  or  part  thereof 

For  any  instrument  or  device  not  named  above,  such  sum  as  may  be 
determined  by  the  board  of  conseiTators,  with  the  sanction  of  the  Board 
of  Trade. 


0     0 


1 

0 

0 

2 

10 

0 

1 

10 

0 

1 

10 

6 

1 

10 

G 
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38  VICT.  c.  15. 


Oyster  fishery 

companies 
under  control 
of  inspectors 
of  fislieries  to 
he  subject  to 
Board  of 
Trade. 


Powers  of 
Board  of 
Trade  in 
making 
inquiries. 


Short  title. 


38  Vict.  c.  15. 
An  Act  to  amend  the  Sea  Fisheries  Act,  1868.  [28th  May,  1875.] 

1.  Any  oyster  fishery  company  which  by  any  local  and  personal 
Act  passed  since  the  j'ear  186.3  is  in  any  manner  made  subject  to  the 
control  of  the  Inspectors  of  Fisheries  for  the  time  being  under  "  The 
Salmon  Fishery  Act,  1861,"  shall  from  and  after  the  passing  of  this 
Act  be  deemed  to  have  obtained  an  order  under  Part  III.  of  the  Sea 
Fisheries  Act,  1868,  and  shall  in  all  resjiects  be  subject  to  and  under 
the  control  of  the  Board  of  Trade,  and  shall,  as  regards  such  control, 
be  in  the  same  position  as  if  such  company  had  been  original  grantees 
under  an  order  made  by  the  Board  of  Trade  under  the  said  Act,  and 
duly  confirmed  by  Parliament  (/ip). 

Any   provision    contained    in   any  such   local  and   jDersonal   Act 

which  is  at  variance  with  any  provision  of  the  Sea  Fisheries  Act, 

1868,  relating  to  the  control   or  powers  of  the  Board  of  Trade,  is 
hereby  repealed. 

2.  In  making  the  inquiries  and  examination  mentioned  in  the 
forty-fifth  section  of  the  Sea  Fisheries  Act,  1868,  the  Board  of  Trade, 
and  any  inspector  appointed  by  them,  shall  have  and  maj'  e.xercise 
the  same  powers  as  are  by  the  thirty-second  section  of  the  same  Act 
conferred  on  an  inspector  appointed  by  the  said  Board  in  pursuance 
of  that  section. 

3.  Saving. — [Provisionally  repealed  by  the  Sea  Fisheries  Act,  1883, 
s.  30.] 

4.  This  Act  may  be  cited  as  "The  Sea  Fisheries  Act,  1875." 


Short  title 


■C'onstniction 
of  Act. 

Commeuce- 
inent  of  Act. 


39  &  40  Vict.  c.  19. 
An  Act  to  amend  the  Law  relating  to  Salmon  Fisheries  in  England  and 
Wales.  [27th  June,  1876.] 

[Preamble. — Repealed  by  Stat.  Law  Rev.  Act,  1894.] 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Salmon  Fishery 
Act,  187 &,"  and  this  Act  and  the  Salmon  Fishery  Acts,  18G1,  1865, 
and  1873,  7nai/  be  cited  together  as  "  The  Scdmon  Fishery  Acts,  1861 
to  1876." 

[Words  in  italics  repealed  by  Stat.  Law  Rev.  Act,  1894.] 

2.  This  Act,  so  far  as  is  consistent  with  the  tenor  thereof,  shall  be 
read  as  one  with  the  Salmon  Fishery  Acts,  1861,  1865,  and  1873. 

3.  J'his  Act  shall  not  come  into  oj^eration  nntil  the  first  day  of 
September  one  thousand  eight  hundred  and  seventy-six,  which  date  is 
hereinafter  referred  to  as  the  commencement  of  this  Act. 

[Repealed  by  Stat.  Law  Rev.  Act,  1894.] 


(p2i)  Printed  as  amended  by  Stat.  Law  Rev.  Act,  1S83. 
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4  ('/).  Subject  to  the  provisions  contained  in  sections  thirty-nine,    Board  of 

forty,  forty-cue,  forty-two,  forty-three,  forty-four,  aud  forty-five  of  the    '^oi'Sfivatovs 
-'•''-'"  '  .1  J  ji,,,y  make 

Sahuou   Fishery  Act,  1873,   for  the  making,  couiinniug,  publishing,    bydaws  as  to 
and  proving  of  byelans,  a  board  of  conservators  may  make  a  byelaw   *'"??  ^^'' 
and  alter  the  same  from  time  to  time  for  tlie  following  purpose,  that        ^q^  221 
is  to  say, 

To  alter  the  period  during  which  it  shall  be  illegal  to  take  or  kill 

trout  within  any  fishery  district,  or  in  any  portion  of  a  fishery 

distiict,  so  that  the  period  within  which  trout  may  not  be  taken 

or  killed  shall  not  commence  earlier  than   the  second  day  of 

September  nor  later  than  the  second  day  of  November  in  each 

year,  aud  shall  not  be  less  than  one  hundred  and  twenty-three 

days  ; 

and  the  said  board  may  bj-  any  such  byelaw  impose  a  penalty  not 

exceeding  five  pounds  for  each  oft'ence  against  such  byelaw,  and  such 

penalties  shall  be  recovered  aud  applied  in  manner  provided  in  and 

by  the  Salmon  Fishery  Act,  1873  (r). 


40  &  41  Vict.  c.  42. 

A)i  Act  to  amend  the  Law  rflating  to  the  Fisheries  of  Oysters,  Crabs, 
and  Lobsters,  and  other  Sea  Fisheries.  [10th  August,  1877.3 

PrelimiTiary. 
1.  This  Act  may  be  cited  as  Tlie   Fisheries  (Oyster,  Crab,  aud   Short  title. 
Lobster)  Act,  1877. 

S.  Commencement  of  Act. — [Repealed   by   Stat.    Law   Rev.    Act, 
1894.] 

Part  I. 

Oysters. 

3.  This   part   of  this  Act   shall  not  apply   to  Ireland  or  to  any    This  jiait  of 
oj'ster  bed  or  bank  witliiu  the  jurisdiction  of  the  inspectors  of  Irish    -^'^Y|°5  *° 
Fislieries.  Ireland. 

4.  A  person  shall  not  sell,  expose  for  sale,  consign  for  sale,  or  buy  ^   . 

for  sale,—  on  sale  of 

(1.)  Any  oysters  known  at  the  passing  of  this  Act  in  the  oyster   "}'*■*''''« 

trade  as  "  deep-sea  oysters,"  between   the   fifteenth   day  of   certain  dates. 

June  in  any  year  aud  the  following  fourth  day  of  August ;        186,  201 

or 
(2.)  Any  description  of  oysters  other  than  those  aforesaid,  between 

the  fourteenth  day  of  May  in  any  year  and   the  following 

fourth  day  of  August. 

{if)  In  tliis  section  trout  iueludes  char;  see  Freshwater  Fislieries  Act,  1878, 
5.  10,  and  section  is  printed  as  amended  by  Stat.  Law  Rev.  Act,  1894. 
((■)  See  sect.  64  of  that  Act. 


336 


40  &  41  VICT.  c.  42. 


Power  to 
Board  of 
Trade  on  local 
aiiplication  to 
temporarily 
prohibit  or 
restrict 
dredging  for 
oysters  on 
certain  banks. 
185 


31  &  32  Vict. 
c.  45. 


Every  person  who  acts  in  contravention  of  this  section  shall  be 
liable  to  a  fine  not  exceeding  two  pounds  for  the  first  offence,  and  ten 
pounds  for  the  second  or  any  subsequent  offence,  and  also  to  forfeit 
all  oysters  exposed  for  sale,  consigued  for  sale,  or  bought  for  sale  in 
contravention  of  this  section  : 

Provided  that  a  person  shall  not  be  guilty  of  an  offence  under  this 
section  if  he  satisfies  the  Court  that  the  oysters  alleged  to  have  been 
sold,  ex])osed  for  sale,  consigned  for  sale,  or  bought  for  sale, — 
(1.)  Were  taken  within  the  waters  of  some  foreign  state  ;  or 
(2.)  Were  preserved  in  tins  or  otherwise  cured;  or 
(3.)  Were  intended  for  the  purpose  of  oyster  cultivation  within  the 
same  district  in  which  the  oysters  were  taken,  or  were  taken 
from  any  place  for  cultivation  with  the  sanction  of  the  Board 
of  Trade  ;  and  for  this  purpose  the  Thames  estuary,  bounded 
by  a  line  drawn  from  Orford  Ness  to  the  North  Foreland,  shall 
be  deemed  to  be  a  district,  and  also  any  other  area  for  the  time 
being  constituted  a  district  for  the  purposes  of  this  section 
by  an  order  of  the  Board  of  Trade,  and  also  where  the  place 
at  which  the  oysters  are  taken  is  not  within  any  such  district 
as  aforesaid,  so  much  of  the  area  within  ten  miles  of  the  said 
place  where  the  oysters  are  taken  as  is  not  included  in  any 
other  such  district  as  aforesaid,  and  the  Board  of  Trade  may 
from  time  to  time  make,  and  when  made  revoke  and  vary,  an 
order  for  the  purposes  of  this  section  (.«). 

5.  The  Board  of  Trade,  on  such  application  as  is  in  this  part  of  this 
Act  mentioned,  and  after  such  public  inquiry  and  notice  as  they  think 
expedient,  may,  if  they  think  fit,  by  order  restrict  or  prohibit  during 
a  limited  period  not  exceeding  one  year,  either  entirely  or  subject  to 
any  exceptions  and  regulations,  the  dredging  for  and  taking  of  oj'sters 
on  any  oyster  bank  or  bed,  and  may  by  such  order  provide  for 
enforcing  the  order,  and  any  prohibition,  restriction,  or  regulation 
contained  therein,  by  fines  not  exceeding  twenty  pounds  for  each 
offence. 

The  Board  of  Trade  by  order  may  from  time  to  time  renew,  for  a 
period  not  exceeding  one  year,  or  vary,  an  order  under  this  section, 
and  may  at  any  time  revoke  the  same. 

Nothing  in  such  order  shall  apply  to  a  several  right  of  fishery  in 
any  oystei'  bed  or  bank,  or  to  any  bed  or  bank  of  oysters  which  has 
been  or  shall  hereafter  be  the  subject  of  a  grant  or  regulation  order 
under  Part  III.  of  "The  Sea  Fisheries  Act,  1868,"  or  any  Acts 
amending  the  same. 


(s)  The  sale  during  the  close  season  of  oysters  taken  in  foreign  waters  and 
relaid  and  stored  until  wanted  for  sale,  in  Eiigli.sh  waters  where  they  do  not 
bree^l,  is  not  prohibited  by  tliis  i-ectiou  ;  Mohaison  v.  Johmov,  [1893]  1  Q.  B.  129. 
A  local  fislieries  committee  has  power  to  create  a  district  of  oyster  cultivation ; 
see  Sea  Fisheries  liegulation  Act,  18SS,  s.  2,  .snb-s.  (b). 


Trade  iiiider 
tliis  [lurt  of 
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6.  An  application  to  tlie  Board  of  'I'rade  for  an  order  under  this    Torsons 

i)art  of  this  Act  may  be  made  bv  anv  iiersons  appearincr  to  the  I'loard    t^"''"™  t" 
1  J  «       „   I  1 1  o  "Pl'ly  to 

of  Trade  to  represent  the  fishermen  of  any  locality,  or  bj-  any  of  the    lioaril  of 
following  authorities,   if  they  appear  to  the  Board  of  Trade  to  be 
locally  interested  in  the  fisheries,  namelj',  Act 

(1.)  The    justices   of    a   county   in   general    or   (juai'ter   sessions 

assembled  ; 
(2.)  A  town  council  or  other  urban  sanitary  authority  ; 
(3.)  A  rural  sanitary  authority;  and 

(4.)  Any  body  corporate,  persons  or  person  being  or  claiming  to 
be  proprietors  or  jiroprietor  of  or  intrusted  with  the  duty 
of  improving,  managing,  maintaining,  or  regulating  any 
harbour. 

7.  Wiiere  an  order  of  the  Board  of  Trade,  under  Part  III.  of  the   Order  relating 

Sea  Fisheries  Act,  1868,  either  is  limited  to  the  grant  of  a  right  of  '»  "y^t*^'' 

'  '  o  o  fishery  under 

fishery  for  a  period  not  exceeding  twenty-one  years  over  an  area  not  31  &  32  Vict. 

exceeding  five  acres,  or  amends  a  previous  order  without  exteiidini;   '^-  ■*•''•.  ".    .", 
"  ^  -     unonji'i-tfd  to 

tiic  area  to  which  that  order  applies,  and  a  petition  against  the  order   to  take  elfect 
by  any  local  authority  or  persons  affected  thereby  is  not  within  one   °."  "^"i  ,"^'j' , 
month  after  the  first  publication  of  the  order  received  by  the   Board   in  Council, 
of  Trade,  or  if  received  is  withdrawn,  the   Board   of  Trade  may,  if  200 

they  think  fit,  submit  the  scheme  for  confirmation  to  Her  Majesty 
in  Council,  and  every  such  order,  if  confirmed  by  Her  Majesty  in 
Council,  shall  have  full  operation  as  if  it  had  been  confirmed  by 
Parliament  as  provided  by  the  Sea  Fisheries  Act,  1868  : 

Provided  that  Her  Majesty  in  Council  may  at  any  time,  on  the 
representation  of  the  Board  of  Trade,  cancel  the  order,  and  the 
grantees  under  the  order  shall  not  be  entitled  to  any  compensation 
in  respect  of  such  cancellation,  or  of  any  expenses  they  may  have 
incurred  in  acting  or  with  a  view  to  act  inider  the  order. 

Part  II. 

Crabs   and   Lobsters. 

8.  A  person  shall  not  take,  have  in  his  possession,  sell,  expose  for   rrohibition 
sale,  consign  for  sale,  or  buy  for  sale, — •  °"  *"'  ^'  " 


certani  size. 
201 


edible  oralis 

(1.)  Any  edible  crab  which  measures  less  than  four  inches  and  a  under  a 

quarter  across  the  broadest  part  of  the  back  ;  or 
(2.)  Any  edible  crab  caiTying  any  spawn  attached  to  the  tail  or 

other  exterior  part  of  the  crab,  whether  known  as  "  berried 

crab,"  "  seed  crab,"  "  spawn  crab,"  or  "  ran  crab  "  or  by  any 

other  name ;  or 
(3.)  Auj'  edible  crab  which   has  recently  cast   its  shell    whether 

kuown   as    "caster,"    "white    crab,"    "white-footed    crab" 

"white-livered  crab,"  "  soft  crab,"  "glass  crab,"  or  by  any 

other  name. 
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187 
202 


Prohibition 
on  sale  of 
lobsters  under 
a  certain  size. 
201 


Power  on  local 
application  to 
prohibit  or 
restrict  the 
taking  of 
crabs  and 
lobsters  in 
certain  areas. 

185,  187, 
201 


Evory  person  who  acts  in  coiitravoiitiou  of  this  .section  shall  be 
liable  to  a  fine  not  exceeding  two  pounds  for  the  first  offence,  and  ten 
pounds  for  the  second  and  every  subsequent  offence,  and  to  forfeit  all 
edible  crabs  exposed  for  sale,  consigned  for  sale,  or  bought  for  sale  in 
contravention  of  this  section  : 

Provided  that  a  person  shall  7iot  be  guilty  of  an  offence  under  this 
section  if  he  satisfies  the  Court  that  the  edible  crabs  found  in  his 
possession  or  alleged  to  have  been  sold,  exposed  for  sale,  consigned 
for  sale,  or  bought  for  sale,  were  intended  for  bait  for  fishing  (t). 

9.  A  person  shall  not  take,  have  in  his  possession,  sell,  expose  for 
sale,  consign  for  sale,  or  buy  for  sale  anj'  lobster  which  measures  less 
than  eight  inches  from  the  tip  of  the  beak  to  the  end  of  the  tail  when 
spread  as  far  as  possible  flat. 

Every  person  wlio  acts  in  contravention  of  this  section  shall  be 
liable  to  a  fine  not  exceeding  two  pounds  for  the  first  offence,  and  ten 
pounds  for  the  second  and  every  subsequent  offence,  and  to  forfeit  all 
lobsters  found  in  bis  possession,  sold,  exposed  for  sale,  consigned  for 
sale,  or  bought  for  sale  in  contravention  of  this  section. 

10.  The  Board  of  Trade,  after  such  i)ul)lic  inquiry  and  notice  as 
they  think  expedient,  may,  if  thej'  think  fit,  from  time  to  time,  by 
order  restrict  or  prohibit,  either  entirely  or  subject  to  any  exceptions 
and  regulations,  the  fishing  for  and  taking  of  edible  crabs  and 
lobsters,  or  either  of  them,  or  any  description  of  tliem  or  either  of 
them,  within  the  area  named  in  the  order,  during  such  period  of 
years  or  during  such  period  either  in  every  year  or  in  such  number 
of  years,  as  may  be  limited  by  the  order,  and  may  by  the  order 
provide  for  enforcing  the  order,  and  any  prohibition,  restriction,  or 
regulation  contained  therein,  by  fines  not  exceeding  twenty  pounds 
for  each  oftcnce. 

The  Board  of  Trade  by  order  may  from  time  to  time  vary,  and  at 
any  time  revoke,  an  order  under  this  section. 

Nothing  in  such  order  shall  apply  to  a  several  right  of  fishery. 

The  powers  of  the  Board  of  Trade  under  this  section  shall,  as 
regards  any  area  within  the  jurisdiction  of  the  Inspectors  of  Irish 
Fisheries,  be  vested  in  and  exercised  by  those  inspectors  with  the 
apfiroval  of  the  Lord  Lieutenant  or  other  chief  governor  or  governors 
of  Ireland. 

Part  III. 


Piosecntion 
of  olfences 
and  recovery 
of  fines. 


Supplemental. 

11.  All   offences   against  this  Act,  or  against  any  order  made  in 
pursuance  of  this  Act,  may  be  prosecuted,  and  all  fines  under  this 


(()  The  Board  of  Trade  may  order  that  the  proviso  to  this  section  shall  not 
apply  within  the  area  named  in  any  order  relating  to  oyster  fisheries  ;  see  47  k  48 
Vict.  c.  26,  s.  1,  which  Act  is  now  repealed  by  the  Sea  Fisheries  Regulation  Act, 
1888,  s.  16  ;  see  also  s.  2  of  that  Act. 
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Act  or  any  such  order  nujy  be  rcuovered  on  summary  conviction 
before  a  Court  of  summary  jurisdiction  in  manner  provided  by  the 
Summary  Jurisdiction  Acts. 

l''or  all  purposes  of  and  incidental  to  the  prosecution  of  any  such 
offence,  or  the  recovery^  of  any  such  fine,  and  the  proceedings  and 
matters  preliminary  and  incidental  thereto,  and  consequential  thereon, 
and  for  all  purposes  of  and  incidental  to  the  jurisdiction  of  any  Court 
or  of  any  constable  or  officer  with  reference  to  such  offence,  the 
offence  shall  be  deemed  to  have  been  committed  either  in  the  place 
in  which  it  was  actually  committed,  or  in  any  place  in  which  the 
offender  may  for  tlie  time  being  be  found. 

All  fines  recovered  under  this  Act  in  any  of  the  Channel  Islands 
shall  be  paid  to  the  receiver-general  of  the  island  in  which  they  are 
recovered. 

13.  All    oysters,    crabs,    and    lobsters    of    which    the    possession.    Search  for  and 
exposure   for   sale,   consignment   for   sale,   or   purchase    for  sale   is   ^"^f".^  "pj-abs 
prohibited  by  this   Act,    may   be    searched   for,   seized,   condemned,    aiul  lobsters 
destroyed,  and  disposed  of  by  any  authority  lawfully  acting  under  '  ^S^  tb/^aie 
any  Act,  charter,  or  byelaw,  or  by  any  persons   appointed  by  that  ^25 

authority,  or  in  Ireland  by  the  Inspectors  of  Irish  Fisheries,  with  the 
approval  of  the  Lord  Lieutenant,  in  like  manner  as  if  such  oysters, 
crabs,  and  lobsters  respectively  were  found  to  be  diseased,  unsound, 
unwholesome,  corrupt,  unfft  to  be  sold,  or  unfit  for  the  food 
of  man. 

13.   In  this  Act —  Definitions. 

The  expression  "  Summary  Jurisdiction  Acts  "  means, — 

(1.),  (2.),  (3.).     [Repealed  by  Stat.  Law  Rev.  Act,  1894.] 

(i.)  As  regards  tiic  Isle  of  Man  and  the  Channel  Islands,  the  law 

relating  to  offences  and  fines,  and  proceedings  therefor. 
The  expression  "  Court  of  Summary  Jurisdiction  "  means, — 
(a.)  As  regards  England  and  Ireland,  any  justice  or  justices  of  the 
peace  to  whom  jurisdiction  is  given  by  the  Summary  Juris- 
diction Acts ;  provided  that  the  Court,  when  hearing  and 
determining  an  information  or  complaint  \inder  this  Act, 
shall  be  constituted   either  of  two  or  more  justices  of  the 
peace  in  petty  sessions  sitting  at  some  place  appointed  for 
holding  petty  sessions,  or  of  some  magistrate  or  officer  sitting 
alone  or  with  others  at  some  Court  or  other  place  appointed 
for    the   administration   of  justice,   and   for  the  time  being 
empowered  by  law  to  do  alone  any  act  authorised  to  be 
done  by  more  than  one  justice  ;  and 
(b.)  As  regards  Scotland,  the  Sheriff"  or  his  substitute  ;  and 
(c.)  As  regards  the  Isle   of   Man  and  the  Channel  Islands,  any 
Court,  governor,  deputy  governor,  deemster,  jurat,  or  other 
magistrate    before    whom    offences   and   fines   are   by   law 
prosecuted  and  recovered. 

z2 
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40  &  41  VICT.  c.  65. 


32  k  33  Vict. 
c.  92. 

200 
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of  Act  to 
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Islands. 


Repeal  of 
39  k  40  Vict, 
c.  Hi. 


.Shoit  title. 
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ilynamite  ill 
]iiililic 
fislieri<'s. 

192,  211 


Offences 
committed 
on  sea  coast, 
wlieie  to  be 
tried. 


Definition  of 
"  sunmiary 
conviction." 

27  &  28  Vict. 
c.  53. 

14  &  15  Vict. 
c.  93. 


Slioit  title. 


The  expression  "  Inspectors  of  IrLsli  Fisheries  "  means  the  Inspec- 
tors of  Fisheries  acting  in  execution  of  the  Fisheries  (Ireland) 
Act,  1869. 

The  expression  "  person  "  inchides  a  body  corporate. 

14.  This  Act  shall  apply  to  tlie  Isle  of  Man  and  the  Channel 
Islands,  and  the  royal  Courts  of  the  Channel  Islands  are  hereby 
respectively  authorised  .and  required  to  register  this  Act. 

15.  Temporary  Bevival  of  6  <£•  7  Vict.  c.  79. — [Ilepcaled  by  the  Sea 
Fisheries  Act,  1883,  s.  30.] 

16.  The  Cral)  and  Lohstev  Fis/ierics  {Norfoll-)  Act,  1876,  is  lierehy 
repealed,  vnthcnii  pirejudice  to  anything  done  or  suffered  in  pursuance  of 
that  yltY.— [Repealed  by  Stat.  Law  Kev.  Act,  1883.] 


40  &  41  Vict.  c.  55. 


[This  Act  applies  to  any  water,  whether  public  or  ]iriv.ite,  within  the  limits  of 
the  Freshwater  Fisheries  Act,  1878  ;  see  41  k  42  Vict.  c.  39,  s.  12,  pusl.] 

An  Act  to2M'ohibit  the  use  of  Dynamite  or  other  Explosives  for  the  Pur]>ose 
of  catching  or  destroying  Fish  in  Pnhlic  Fisheries. 

[14th  August,  1877.] 

1.  This  Act  may  be  cited  as  the  Fisheries  (Dynamite)  Act,  1877. 

2.  Any  person  who  uses  dynamite  or  other  explosive  substance  to 
catch  or  destroy  fish  in  a  public  («)  fishery  shall  be  liable  on  summary 
conviction  either  to  a  fine  not  exceeding  twenty  pounds,  or,  in  the 
discretion  of  the  Court,  to  be  imprisoned,  with  or  without  hard  labour, 
for  a  term  not  exceeding  two  months. 

3.  Any  offence  committed  under  this  Act,  on  the  sea  coast  or  at 
sea,  within  one  marine  league  of  the  coast,  shall  be  deemed  to  be 
committed  in  a  public  fishery,  and  if  beyond  the  ordinary  jurisdiction 
of  any  Court  of  summary  jurisdiction,  shall  be  deemed  either  to  have 
been  committed  on  the  land  abutting  on  such  sea  coast  or  adjoining 
such  sea,  or  to  have  been  committed  in  any  place  wliere  the  offender 
is  found,  and  may  be  tried  and  punished  accordingl}-. 

4.  "Summary  conviction"  in  this  Act  means,  as  to  England,  "a 
conviction  before  two  justices  in  petty  sessions  ; "  as  to  Scotland,  a 
conviction  under  '"The  Summary  Procedure  (Scotland)  Act,  1864  ;  " 
as  to  Ireland,  a  conviction  under  "The  Petty  Sessions  (Ireland)  Act, 
18.51,"  or  any  Acts  in  force  for  the  like  purpose  in  the  police  district 
of  Dublin  Metropolis,  or  any  Acts  amending  such  Acts. 


41  ck  42  Vict.  c.  39. 
An  Act  for  the  Protection  of  Freshwater  Fish.        [8th  August,  1878.] 
1.  This  Act  may  be  cited  as  the  Freshwater  Fisheries  Act,  1878. 


(u)  This  Act  also  applie.s  to  a  private  fisheiy  ;  see  Freshwater  Fisheries  Act, 
1878,  s.  12. 
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2.  This  Act  shall,  so  far  as  is  consistent  with  the  tenour  thereof,  fnnstiuctiou. 
be  read  as  one  with  the  Salmon  Fishery  Acts,  1861  to  1876.  "'inq'''  ^'"'' 

3.  This  Act  shall  not  extend  to  Scotland  or  Ireland  (.-).  "-8 ^fj^  \''«t- 

4.  Commencemmt  of  Act. — [Repealed   by   Sbit.   Law    Uev.    Act,  '■"^'^■10  "^'I't. 
1894.] 

5.  Sections  eight  and  nine  of  the  Salmon  Fishery  Act,  1861  (which    l^xteut  of 

relate  to  fishius  with  lights,  sijears,  and  other  prohibited  instrnments,   ' 

,  1       r    ,  Kxteusion  ot 

and  to  using   roe  as  a  bait),  and  section  sixty-four   ot   the  Salmon    |,iovisioiis  of 

Fishery  Act,  1865  (which    provides    a    close    time    for     trout    and   ^l  &  25  Vict. 

char),  shall,  as  amended  by  the  subsequent  Salmon  Fishery  Acts,   si,  and' -28  &  29 

apply  to  trout  and  char  in  all  waters  within  the  limits  of  this  Act ;    ^''^f-  '^-  ^-1' 

,      ■  ,  •  „  ,    •  •  •  n  ^     ,        -^^  ti^,  tn  trout 

and  the  term  ''salmon  river,    as  used   in   section  sixty-four  of  the    and  oliar. 

Siilmon  Fishery  Act,  1865,  shall  include  Any  such  water.  213,  221 

6  {>/).  The  provisions  of  the  Salmon  Fishery  Acts,  1865  and  1873,  l'"onuation 

which  relate  to  the  formation,  alteration,  combination,  and  dissolution  ,ii|,j  of  lisiierv 

of  fishery  districts,  and  to  the  appointment,  qaalification,  proceedings,  ilistricts  in 

and  powers   of  conservators,   shall   extend  and   apply  to   all   waters  ^,\^.^y  j.'ivi,,s. 

within  the  limits  of  this  Act  frequented  by  trout  or  char  ;  and  the  28  &  29  Viet. 

term  "  salmon  river"  in  the  fourth  and  nineteenth  sections  of  the  |'-.^'^^-_ 

.Salmon  Fishery  Act,  186.'),  and   in  the   twenty-sixth  section  of  the  e.  71. 
Salmon  Fishery  Act,  187.'?,  shall  mean  aii}-  river  frequented  by  salmon,        205,  208 
trout,  or  char. 

7.  In  any  fishery  district  subject  to  a  bnard  of  conservators,  the    1'ioyi.sioiis  a.s 

conservators  shall  have  i)ower  to  issue  licences  for  the  day,  week, 

•"  '         208,  223 

season,  or  any  i)art  therei>f,  to  all  persons  fishing  for  trout  or  char, 

and,  in  the  event  of  tlie  power  being  exercised  in  any  fishery  district, 
the   provision   of  the  thirty-third,  thirty-fourth,  thirty-fifth,  thirty- 
sixth,  and  thirty-seventh  sections  of  the  Salmon   Fishery  Act,  1865,    28  &  29  Vict, 
and   of  the   twenty-first,  twenty-second,  twenty-fourth,  and  twenty- 
fifth  sections  of  the  Salmon  Fishery  Act,  1873,  (relative  to  licences,)   36  &  37  Vict, 
shall,  with   respect  to  such  district,  be  construed   as  if  the  words  '' 
"  trout  or  char  "  were  inserted  throughout  after  the  word  "  salmon." 
Provided  as  follows  : 
(1.)  A  licence  to  fish  for  salmon  shall  have  ett'ect  as  a  licence  to 

fish  for  trout  and  char  : 
(2.)  The  fee  payable  for  a  licence  to  fish  for  trout  or  char  exclusively 
of  salmon  in  any  district  shall   not  exceed  one  third  of  the 
maximum  amount  chargeable  for  fishing  for  salmon  under 

the  provisions  of  the  21st  section  of  the  Salmon  Fishery  Act,   36 ^&  :i7  Vict. 

1  o-.j  c.  71. 

18  ( .J. 

8.  Powers  of  Water  Bui/ if. f.—  [Repealed  Ijy  47  ct  48  Vict.  c.  11,  s.  3.] 

(r)  I'l-iuteil  as  anuMidcil  by  Fiesliwater  Fislieries  Act,  1884. 

{(/}  These  are  to  be  new  boards  of  conservators  ;  see  sect.  ]  1  (7),  j/06t. 
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41  &  42  VICT.  c.  39. 
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pected places. 
24  &  25  Vict, 
c.  109. 
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39  &  40  Vict. 
c.  19. 

207 


Close  season 
for  fresh- 
water fish. 

208 


214 


9.  The  provisions  of  the  thirty-fourth  section  of  the  Salmon 
Fishery  Act,  18G1,  which  empower  any  justice  of  the  peace  upon 
information  on  oath  to  authorise  the  search  of  any  premises,  shall 
extend  to  all  oft'ences  committed  or  alleged  to  have  been  committed 
iinder  thi.s  Act,  and  that  section  shall  be  construed  and  have  effect 
as  if  the  word  "  salmon  "  included  trout,  char,  and  all  freshwater  fish. 

10.  The  provisions  of  the  Salmon  Fishery  Act,  1876,  whicii 
empower  a  board  of  conservators  to  alter  the  period  during  which  it 
shall  be  illegal  to  take  or  kill  trout  in  any  fishery  district,  shall 
extend  to  char,  and  the  fourth  section  of  that  Act  shall  be  construed 
and  have  effect  as  if  the  words  "  or  char  "  followed  the  word  "  trout  " 
in  that  section. 

11. — (1.)  In  this  section  the  term  "freshwater  fisli  "  (2)  includes, 
all  kinds  of  fish  (other  than  pollan,  trout,  and  char),  which 
live  in  fresh  water,  except  those  kinds  which  migrate  to  or 
from  the  open  sea  : 
(2.)  The  jjeriod  between  the  fifteenth  day  "f  March  and  the  fifteenth 
day  of  June,  both  inclusive,  sliall  be  a  close  season  for  fresh- 
water fish  : 
(3.)  If  any  person  during  this  close  season  fishes  for,  catches  (n),  or 
attempts  to  catch  or  kill  any  freshwater  fish  (:)  in  any  river, 
lake,  tributary,  stream,  or  other  water  connected  or  com- 
municating with  such  river,  he  shall,  on  summary  convic- 
tion before  two  justices,  be  liable  to  a  fine  not  exceeding 
forty  shillings : 

Nothing  in  this  sub-section  shall  apply — 

(a.)  To  the  owner  {Ij)  of  any  several  or  private  fishery 
where  trout,  char,  or  grayling  are  specially  preserved 
destroying  within  such  fishery  any  freshwater  fish  other 
than  grayling  ; 

(b.)  To  any  person  angling  in  any  several  fishery  with 
the  leave  of  the  owner  of  such  fishery  or  in  any  public 
fishery  under  the  jurisdiction  of  a  board  of  conservator.s 
with  the  leave  of  said  board  ; 

(c.)  To  any  person  taking  /)(  (tiii/  several  fishery  %vitli 
the  leave  of  the  owner  of  snch  fialiery,  or  in  any  public 
fishery,  excejH    i"hi'n    such    ta/ii'mj  In.    a   public  fishery   is 


{;)  The  term  ' '  freshwater  fish  "  as  used  in  this  section  does  not  include  eels,  but 
angling  for  eels  during  tlie  close  season  is  not  authorised ;  see  the  Freshwater 
Fislieries  Act,  1S86,  s.  ],;m4/. 

(«)  A  person  who  is  found  during  close  time  by  the  side  of  a  river  fishing  with 
a  rod  and  line,  and  on  being  asked  if  he  liad  caught  anytliing  replied  that  lie  had 
not,  nor  had  he  even  had  a  bite,  but  on  being  told  he  must  be  searched  produced 
lish  from  his  pockets,  can  be  convicted  on  this  evidence  of  a  breach  of  tliis 
section  for  "catching"  fish  :  Swanwicl-  y.  Vamey,  (.1882),  45  L.  T.  716. 

(/')   Owner  may  include  occupier  ;  nee  Swaiuckk  v.  Viirniy,  suimi. 
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prohibited  hij  a  hi/e/air  of  any  conservators,  freshwater  fish 
for  seientifio  purposes  ; 

(d.)  To  any  person  taking  in  antj  several  fishery  with 
the  leave  of  the  owner  of  such  fishery,  or  in  any  public 
fishery,  except  when  such  taking  in  a  public  fishery  is  pro- 
hibited by  a  byelaw  of  any  conservators,  freshwater  fish 
for  use  as  bait  (c) : 
(4.)  If  any  person  during  this  close  season  buys,  sells,  or  exposes  for  225 

sale,  or  has  in  his  possession  for  sale,  any  freshwater  fish  (d), 
he   shall,  on  summary   conviction   before  two   justices,  be 
liable  to  a  fine  not  exceeding  forty  shillings  : 
(5.)  On  a  second  or  any  subsequent  conviction  under  this  section 
the  person  convicted  shall  be  liable  to  a  fine  not  exceeding 
five  pounds  : 
(6.)  After  every  conviction  under  this  section  the  person  or  persons 
convicted    shall    forfeit   all    fish    so    caught,    bought,    sold, 
exposed  for  sale,  or  in  possession  for  sale,  and  shall  be  liable, 
at  the  discretion  of  the  convicting  justices,  to  the  forfeituiu 
of  all  instruments  used  in  the  taking  of  such  fish  : 
(7.)  A  board  of  conservators  appointed  under  the  Salmon  Fishery    21  k  U5  Virt. 
Acts,  1861  to  1876,  or  under  this  Act,  may,  as  regards  any    ^/g  ^  .jg  yj^j 
or  all  kinds  of  freshwater  fish,    with  the    approval  of    the    c.  121. 
Board  of  Trade,  exempt  the  whole  or  any  part  of  their  district    ,   rj    '     "^  ' 
from  the  operation  of  the  first,  second,  and  third  sub-sections   39  &  40  Vict. 

of  this  section.     The  exemption  shall  be  advertised  in  such   "' 

221 
mauner  as  the  Board  of  Trade  shall  direct  (ee) : 

(8.)  The  provisions  of  the  Salmon  Fishery  Acts,  1861  to  1876,  as  24  &  25  Vict. 

to  legal  proceedings,  offences,  and  penalties  under  tliose  Acts,    2^  ^  29  Vict. 

shall  apply  to  legal  proceedings,  offences,  and  penalties  (e)   <•■  121. 

,      .,  .         ..       , ,,,  SB  &  37  Vict, 

under  this  section  (/).  „  jj 

12.  Tlie  Fisheries  (Dynamite)  Act,  1877,  which  prohibits  the  use  ^.  ^        ""'  " 
of  dynamite  or  other  explosive  substance  for  the  catching  or  destruc-  Extension  of 
tion  of  fish   in  a  public  fishery,  shall  apply  to  the  use  of  any  such  40  &  41  Vict, 
substance    for  the    catching    or    destruction    of   fish   in   any   water,  ,,',.iv„tc 
whether  public  or  private,  within  the  limits  of  this  Act.  waters. 

13.  Repeal  of  part  "/1 8  (r.  3,  c  33,  as  to  fishimj  in  the  Severn  and 
Vemiew  in  June  and  July. — [Repealed  by  Stat.  Law  Rev.  Act,  1883.] 

(c)  Printed  as  amended  bj'  Freslnvater  Fisheries  Act,  1884,  s.  5. 

(</)  This  section  applies  to  freshwater  fish  caujjht  beyond  the  limits  of  that 
jmrt  of  the  United  Kingdom  tn  wliich  this  Act  applies  :  Price  v.  Bradley,  (1885) 
16  Q.  B.  D.  148. 

(e)  For  second  olfenee  the  justices  need  ncit  impose  a  penalty  of  more  than 
21.  10s.  ;  for  third  oH'cnce  the  full  jienalty  nuist  be  imposed  ;  see  Salmon  Fishery 
Act,  1873,  s.  18  (5),  and  Salmon  Fishery  Act,  1865,  s.  57.  As  to  place  where 
jiroceedinK*"  ""ly  1'6  instituted,  sec  Salmon  and  Frtsliwater  Fisheries  Act,  1892,  s.  4. 

{re)  For  list  of  exemptions  see  annual  report  of  Inspectors  of  .Salmon  ami  Fresh- 
water Fisheries. 

(/)  Printed  as  ameuded  by  Salmon  ami  Ficshwiiter  Fisheries  Act,  1886. 
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344  42  &  43  vict.  c.  26. 

42   ct  43  Vict.  c.  26. 

An  Act  to  amend  the  Salmon  Fishery  Act  with  relation  to  fixed  Enc/ines 
in  Tidal  Waters.  [21st  July,  1879.] 

Construction         1.  This  Act  shall  be  read  as  one  with  the  Salmon  Fishery  Acts, 
ofAct.  1,^(51  ^^  js-g_ 

Alteration  of         2.   Notwithstanding  anything  in  the  Salmon   Fishery  Acts,  ISOl 

as  to  rmtts         '"°  ^^'<^>  contained,  tlie   annual   close   season  for  putts  and  putchcrs 

anil  iiutclieis.    shall  commence  on  the  first  day  of  September  in  each  year,    and 

220,  221        terminate  on  the  first  day  of  iVlay  in  the  ensuing  year,  both  inclusive. 

None  of  the  provisions  of  the  said  Acts  as  to  the  weekly  close  season 

sliall  apply  to  putts  or  putchers. 

Short  title.  3.  This  Act  may  be  cited  as  the  Salmon  Fishei-y  Law  Amendment 

Act,  1879. 

44  &  45  Vict.  c.  12. 

The  Customs  and  Inland  Revenue  Act,   1881. 

[3rd  June,  1881.] 

Time  anil  9.  No  goods,  except  diamonds  and  bullion,  and  lobsters  and  fresh 

laudin"'oooils  *^**'^  °^  British  taking,  imported  in  Britisli  ships,  which  goods  may  be 
inwards.  landed   without  report  or  entry,  shall  be  unshipped  from  any  shij) 

183,  202,  225  arriving  from  parts  beyond  the  seas,  or  be  landed  or  put  on  shore  on 
Sundays  or  holidays,  except  by  special  permission  of  the  Com- 
missioners of  Customs  :  nor  shall  they  be  unshipped,  landed,  or  put 
on  shore  on  any  other  days  except  between  the  hours  of  eight  o'clock 
in  the  morning  and  four  o'clock  in  the  afternoon  from  the  first  day  of 
March  to  tlie  thirty-first  day  of  October,  both  inclusive,  and  between 
the  hours  of  nine  o'clock  in  the  morning  and  four  o'clock  in  tlie 
afternoon  during  the  remainder  of  the  year,  or  between  such  otlier 
liours  as  may  be  appointed  by  the  Commissioners  of  Customs,  iiur 
shall  any  goods  whatever  l)e  unsliipped  or  landed  at  any  time  unless 
in  the  presence,  or  with  tlie  authority  of  the  proper  officer  of  Customs, 
nor  shall  they  be  so  landed  except  at  some  legal  quay,  wharf,  or  other 
[jlace  duly  appointed  for  tlie  landing  or  unshipping  of  goods,  nor  shall 
any  goods  after  having  been  unshipped  or  put  into  any  boat  or  craft 
to  be  landed,  lie  transhipped  or  removed  into  any  other  boat  or  craft 
previously  to  their  being  landed,  without  the  permission  of  the  proper 
officer  of  Customs,  and  if  any  goods  shall  be  unshipped  or  removed 
from  anj'  importing  ship  for  tlie  purpose  of  being  landed  they  shall 
be  forthwith  taken  to  and  landed  at  the  wharf,  quay,  or  other  place  at 
which  the  same  are  intended  to  be  landed.  If  any  goods  shall  be 
unshipped,  landed,  transhipped,  removed,  or  dealt  with  contrary  to 
the  provisions  of  this  section  they  shall  lie  forfeited  together  with  the 
barge,  lighter,  boat,  or  otiier  vessel  employed  in  removing  the  same. 

Specifications         11.  The  exporter   of  goods    for   which  no   bond  is  required  shall 
for  free  goods    (g^eept  as  hereinafter  provided)  within  six  days  after  the  final  clearance 
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outwards  of  tlie  exporting  ship,  or  within  sucli  utlier  period  as  the   six  linys  nl'ti/r 

Commissioners  of  Customs  may  direct,  cither  by  himself  or  his  agent, 

deliver   to  tiie  projier  officer  of   Customs  at   tiie  port  of  shipment  a 

specification  in  the  form  No.  8  or  No.  9  in  schedule  B  to  the  Customs   Fouus  Xos.  8 

Consolidation  Act,  187G,  .accordinu;  to  the  nature  of  the  goods,  and   "" 

containing  the  several  particulars  indicated  in  or  required  thereby,  or 

in  such  otiier  form  and  manner  as  the  Commissioners  of  Customs  may 

direct,  and  shall  subscribe  the  declaration  at  the  foot  thereof,  and  on 

the  demand  of  the  proper  officer  of  Customs  shall  produce  the  invoice 

bills  of  lading  and  other  documents  relating  to  the  goods  to  test  the 

accuracy  of  such  specification  ;  and  on  failure  to  comply  with  any  of 

the  foregoing  requirements    tiie   exporter  or  agent  shall  for  every 

such  offence  forfeit  five  pounds  ;  and  in  case  any  of  the  particulars 

contained  in  any  such  specification  shall  be  incorrect  or  inaccurate, 

the  person  subscribing  the  declaration  shall  forfeit  the  like  penalty. 

Provided  always  that  no  salmon  shall  be  shipped  to  be  exported   Except  as  to 
without  previous  entry  thereof  in  accordance  with  the  Salmon  Fisherv   **''''"<*"• 
Acts  for  the  time  being,  nor  except  upon  due  compliance  in  all  other 
respects  with  the  provisions  of  such  Acts. 


■46  &  -17  Vict.  c.  i'2. 

[So  imich  of  this  Act  as  apiilies  to  Scottish  Se.a  Fisheries  is  .amemled  by  48  k  49 
Vict.  e.  TO.") 

An  Act  tu  ciirri/  into  effect  an  Internatiunal  Convention  concerning  the 
Fisheries  in  the  North  Sea,  and  to  amend  the  Laws  relatiufj  to 
British  Sea  Fisheries.  [2ud  August,  1883.J 

Fre/iniinari/. 

1.  This  Act  may  be  cited  as  the  Sea  Fisheries  Act,  1883.  Short  title. 

Confirmation  of  Convention. 

2.  The  Convention  set  out  in  the  first   schedule   to   this  Act  (re-   Co  iliniiatioii 
ferred   to  in  this  Act  as  the  Convention)  is  hereby  contirmed,  and 

the  Articles   thereof   shall  be   of    the  same   force   as    if   they   were 
enacted  in  the  body  of  this  Act.        ' 

Fishery   Fe;/ illations. 

3.  It   shall    be  lawful   for    Her    Majesty  from  time   to  time,   by  I'ower  to  Her 
Order  in  Council,  to  make,  alter,  and  revoke  regulations  for  carrying  Oiders  in 
into  execution  this  Act,  and  the  intent  and  object  thereof,  and  for  Council,  to 
the  maintenance  of  good  order  among  sea  fishing  boats,  and  the  ,i.„u]at'ioiis 
persons  belonging  thereto,   and  to    impose   fines   not  exceeding  ten  tor  execution 
pounds  for  the  breach  of  such  regulations  {//).  niaiutenancc 

4.  If  within  the  exclusive  fishery  limits  (/t)  of  the  British  Islands   "f°'J"- 

any  person,   or  if  outside   those    limits  anv   person  belonging  to  a    ,. ""'? '"'';"'' 
,   ,  '      '  DO  ii,;.  violation 

British  sea  fishing  boat,  of  Articles 

201 

(jr)  B'or  regulations,  see  London  Gazette,  1889,  p.  2084,  and  post,  p.  347. 

(A)   Defined  in  sect.  28,  }>ost. 
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13  to  22  of 
Convention, 
and  for  other 
ofl'ences. 


199,  201 


(a.)  acts  in  contravention  of  Articles  thirteen  to  twenty-two  (both 
inclusive)    of   the   first    schedule    to    this   Act,    or   any    of 
them  ;  or, 
(b.)  causes  injury  to  any  person  in  any  one  or  more  of  the  follow- 
ing   ways,    namely,    by  assaulting    any  one   belonging   to 
another  sea-fishing  boat,  or  by  causing  damage  to  another 
sea-fishing  boat,   or  to  any  property  on  board  thereof,  or 
belonging  thereto  ;  or, 
(c.)  fishes  for  oysters,  or  has  on  board  his  boat  any  oyster  dredge 
within  any  seas  (/)  and  during  any  time  within  and  diu-ing 
which  oyster  fishing  is  jirohibited  by  law,  or  by  any  conven- 
tion,   treaty,    or   arrangement   to   which  this  Act    may    be 
hereafter  applied  ; 
such  person  shall   be   liable,    on   summary  conviction,  to  a  fine  not 
exceeding  fifty  pounds,  or,  in  the  discretion  of  the  Court,  to  imprison- 
ment for  a  term  not  exceeding  three  months,  with  or  without  hard 
labour. 


Punishnicnt 
for  violation 
of  Article  23  (if 
Convention. 
194 


5.  If  within  the  exclusive  fishery  limits  of  the  British  Islands, 
any  person,  or  if  outside  those  limits  any  person  belonging  to  a 
British  sea-fishing  boat, 

(a.)  Uses  any  instrument  for  the  purpose  of  damaging  or  destroying, 
by  cutting  or  otherwise,  any  fishing  implement  belonging 
to  another  sea-fishing  boat,  except  in  the  cases  provided  for 
by  Articles  twenty  and  twenty-one  of  the  first  schedule  to 
this  Act ;  or, . 
(b.)  Takes  on  board  or  has  on  board  such  boat  any  instnunent 
serving   only    or    intended   to    damage  or   destroy  fishing 
implements,  by  cutting  or  otherwise  ; 
such  person   shall  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  fifty  pounds,  or  in  the  discretion  of  the  Court  to  imprison- 
ment for  a  term  not  exceeding  three  months,  with  or  without  hard 
labour,  and  the  instrument  shall  lie  liable  to  be  forfeited. 


Regulations 
as  to  lights 
for  sea-fishin;: 
boats. 

194 


6.  The  regulations  respecting  lights  for  the  time  lieing  in  force 
under  the  Acts  relating  to  merchant  shipping  shall,  so  far  as  they 
relate  to  sea-fishing  boats,  be  deemed  to  he  provisions  of  this  Act 
and  may  be  enforced  accordingly,  and  a  sea-fishery  officer  shall  for 
that  purpose,  in  addition  to  his  powers  under  this  Act,  have  the  same 
powers  as  are  given  to  any  officer  by  the  said  Acts  relating  to 
merchant  shipping  (J). 


(i)  Qtirirr :  Does  this  suli-section  apply  to  a  vessel  fishing  in  a  part  of  a  sea  in  which 
I  jster  fishing  is  not  proliibitei.1,  wliilst  in  another  part  of  the  sea  snch  fisliing  it> 
|irohil)ited  '. 

{j)  The  rules  at  present  in  force  are  set  out  in  Aliliott's  "  Jlerchaut  Shipping," 
14th  eil.,  and  "The  Rules  of  the  lload  at  .Sea,"  3rd  ed. 
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Erchtaive  Fishery  Limits. 

7.  (1.)  A    forei-'U    scii-tisliiiiL'    boat    shall     not    enter  within   the    Ko-ulations 
^     '  ='  "  .  as  to  fori'igii 

exclusive  fishery  limits  of  tiic  British  Islands  (k\  except  lor  purposes    sea-lishin^' 

recoenised  hy   international  law,   or    by   any   convention,    treaty,  or   boats  within 

arrangement  for  the  time  being-  in  force  between   lier  Jlajesty  and    Csiiery  limits. 

any  foreign  State,  or  for  any  lawful  purpose. 

(2.)  If  a  foreign  sea-fishiug  boat  enters  the  exclusive  fishery  limits 

of  the  British  Islands  (/),  107 

(a.)   The  boat   shall    return   outside  of  the  said  limits   so  soon  as 

the  purpose  for  w  hich  it  entered  has  been  answered  ; 

(b.)  No  person  aboard  tlic  l)oat  shall  fish  or  attempt  to  fish  while 

the  boat  remains  within  the  said  limits  ; 

(c.)  Such    regulations   as    Her    Majesty  may  from  time    to  time 

prescribe  by  Order  in  Council  shall  be  duly  observed  {m). 

(I:)  Defined  in  .sect.  28,  post. 
(I)  Defined  in  sect.  2S,  post. 

(i/i)  Order  in  Council,  titli  April,  1889.     London  Gazette  (1889),  2084  ;— 
Sf..\  Flshkuiics  Act,  1883,  sect.  7. 
Ilfg  ulal  ions. 

1.  No  jicrson  on  board  of  or  belonging  to  any  British  sea-fisliing  boat  sliall 
discharge  or  ])rescnt  any  firearm,  or  discbarge  or  throw  any  stoue,  ballast,  eoa], 
bottle,  missile,  or  thing  at  any  other  sea-fisliing  boat  or  boats,  or  at  any  person  or 
persons  on  board  of  or  belonging  to  any  sea-fisliing  boat  or  boats,  or  shall  nse  any 
tlu-eatening,  abusive,  or  obscene  language  to,  or  attack,  intimidate,  or  molest  any 
other  person  or  persons  on  board  of  or  belonging  to  any  sea-fishing  boat  or  boats, 
or  do  any  act  likely  to  provoke  a  breach  of  the  peace,  between  himself  and  any 
other  person  or  persons  on  Imard  of  or  belonging  to  any  sea-fishing  boat  or  boats, 
or  between  jiersons  on  board  of  or  belonging  to  any  sea-fishing  boat  or  Ijoats,  or 
incite  any  other  person  or  persons  to  do  any  of  the  aforesaid  things. 

2.  The  master  or  person  for  the  time  being  in  charge  of  any  British  sea-fishing 
boats  shall  nse  e\-ery  ende.avcnu-  and  take  all  reasonaljle  means  in  order  to  secure 
that  the  persons  on  board  of  or  belonging  to  his  lioat  duly  oljserve  tlie  regulation 
numbered  1,  and  to  prevent  them  from  committing  any  breach  thereof. 

3.  Every  person  committing  or  guilty  of  any  breach  of  the  foregoing  regulations 
shall  forfeit  and  pay  for  each  and  every  breach  thereof  the  sum  of  10/. 

4.  The  Court  or  tribunal  before  which  any  person  may  be  found  guilty  of  any 
such  breach  as  in  the  third  regulation  mentioned  may  mitigate  the  said  fine  of 
10/.  to  such  sum  as  shall  be  an  adeijuate  penalty  for  tlie  olTence  committed. 

5.  Wlienever  a  foreign  sea-ti.shing  boat  enters  the  exclusive  fishery  limits  of  the 
British  Islands,  no  person  on  board  of  or  belonging  to  any  such  boat  shall  dis- 
charge or  present  any  firearm,  or  discharge  or  throw  any  stone,  balla.st,  coal,  bottle, 
missile,  or  thing  at  any  other  vessel  or  vessels,  boat  or  boat-s,  or  at  any  person  or 
persons  on  board  of  or  belonging  to  any  vessel  or  vessels,  boat  or  boats,  or  shall  u.se 
any  threatening,  abusive,  or  obscene  language  to,  or  attack,  intimidate,  or  molest 
any  other  person  or  persons  belonging  to  or  on  board  of  any  other  vessel  or  vessels, 
boat  or  boats,  or  do  any  act  likely  to  provoke  a  breach  of  the  peace  between  him- 
self and  any  other  person  or  persons  on  board  of  or  belonging  to  any  vessel  or 
vessels,  boat  or  boats,  or  between  persons  on  board  of  or  belonging  to  any  vessel 
or  vessels,  boat  or  boats,  or  incite  any  other  person  or  persons  to  do  any  of  the 
aforesaid  things. 

6.  These  regulations  shall  apply  only  to  any  place  or  places  not  being  on  the  land. 

7.  In  this  order  the  words  aiul  exprc.s.sions  n.sed  shall  have  the  same  meaning 
as  they  have  in  the  Sea  Fisheries  Act,  1883. 
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Proliibitioii 
of  manufac- 
ture and  sale 
of  instiu- 
miMits  for 
destroying 
fishing  ini- 
lilenients. 


Provision  as 
to  wreck 
(Article  25  of 
Convention). 


(3.)  Ill  the  event  of  any  contravention  of  this  section  on  the  part 
of  any  foreign  sea-fishing  boat,  or  of  any  person  belonging  thereto, 
the  master  or  person  for  the  time  being  in  charge  of  such  boat  shall 
be  liable  on  summary  conviction  to  a  fine  not  exceeding,  in  the  case 
of  the  first  offence,  ten  jjounds,  and  in  the  case  of  a  second  or  anj- 
subsequent  offence,  twenty  pounds  («). 

Reyistfi/  of  Jji-itUli  S('U-Jishiii<j  Boats. 

8.  Amendment  of  31  &  32  Vict.  c.  45,  .s.«.  22— 26.— [Repealed  by 
the  Alerchant  Shipping  Act,  1894,  s.  74.5.] 

Miscellaneous. 

9.  (1.)  There  shall  not  be  manufactured  or  sold  or  exposed  for 
sale  at  any  place  within  the  British  Islands,  any  instrument  serving 
only  or  intended  to  damage  or  destroy  fishing  implements,  by  cutting 
or  otherwise. 

(2.)  In  the  event  of  any  contravention  of  this  section  a  iierson 
guilty  tliereof  shall  be  liable,  on  summary  conviction,  to  a  fine  not 
exceeding  fifty  pounds,  or  in  the  discretion  of  the  Court,  to  imprison- 
ment for  a  term  not  exceeding  three  months,  with  or  without  hard 
labour,  and  the  instrument  shall  be  li.able  to  be  forfeited. 

10.  Tlie  boats  and  things  specified  in  Article  twenty-five  of  the 
first  schedule  to  this  Act  shall  be  deemed  to  be  "  wreck "  within 
the  meaning  of  any  Acts  relating  to  merchant  shipping,  so  however 
that  the  provisions  of  the  said  Article  shall  be  duly  observed. 


AVho  arc  to  be 
Britisli  and 
foieign  sea- 
fisliery 
officers. 


Enforcement   of  Act. 

[Tlie  following  sections  (11 — 14)  are  e.xiilaincd  by  the  Fisheries  Act,  1891,  s.  13, 
and  the  Mercfjant  Sliipjiing  Act,  1S94,  s.  373,  substitntcs  a  reference  to  that 
section,  and  :iny  Older  in  Council  made  thereunder,  tor  the  reference  to 
ss.  21 — 24  of  the  Sea  Fisheries  Act,  1868,  and  to  any  Order  in  Council  made 
thereunder.] 

11.  (1.)  The  provisions  of  this  Act  and  of  any  Order  in  Council 
under  this  Act  or  under  the  sections  of  the  Sea  Fisheries  Act,  1868, 
amended  by  this  Act  shall  be  enforced  by  sea-fishery  officers,  either 
British  or  foreign  (o). 

(2.)  Tlie  following  persons  shall  be  British  sea-fishery  officers  ;  that 
is  to  sa}',  every  officer  of  or  appointed  by  the  Board  of  Trade,  every 
commissioned  officer  of  any  of  Her  Majesty's  ships  on  full  pay,  every 
officer  authorised  in   that  behalf  by  the  Admiralty,  every  British 


(»()  In  the  event  of  any  contravention  of  this  section  by  any  Ibieign  sea-fishing 
boat,  or  of  any  jicrson  belonging  thereto,  any  fish  or  fishing  gear  found  on  board 
or  shown  to  liave  been  used  within  the  e.vclusive  fishery  limits  of  the  British 
Islands  is  liable  to  be  forfeited  ;  see  the  Fisheries  Act,  1891,  s.  5. 

(o)  Any  person  may  take  legal  proceedings  to  enforce  this  Act ;  see  the  Fisheries 
Act,  1891,  .ss.  9  and  13,  annulling  the  effect  of  11.  v.  CalM,  (1889)  22 
Q.  B.  D.  61)2. 
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cousulav  (illiccr,  every  (•oUcctoi-  iiml  |irin('i]inl  cillicer  of  Ciistonis  in 
any  place  in  tlie  liiitisli  Islaiuls,  ami  every  otlicer  of  Custoiiis  in  the 
British  Islands  authorised  in  that  behalf  b^-  the  Commissioners  of 
Customs,  every  divisional  officer  of  the  coast  guard,  and  every 
principal  officer  of  a  coast  guard  station. 

(3.)  The  following  persons  shall  be  foreign  sea-fishery  officers,  that 
is  to  say,  the  commander  of  any  vessel  belonging  to  the  Government 
of  any  foreign  State  bound  by  the  ('onvention,  and  any  officer 
appointed  by  a  foreign  State  for  the  purpose  of  enforcing  the  Con- 
vention, or  otherwise  recognised  by  Her  Majesty  as  a  sea-fishery 
officer  of  a  foreign  State. 

12.  For  tlie  purpose  of  enforcing  the  provisions  of  this  Act  and    Powers  ui' 
of  any  Order  in  Council  under  this  Act  or  under  the  Sea  Fisheries    j^""'*''  '""^' 
Act,  186cS,  as  amended  by  this  Act,   a  British  sea-fishery  officer  may    oIKceis. 
with   respect  to  any  sea-fishing  boat  within   the   exclusive  limits  of 
the  British  Islands  and  with  respect  to  any  British  sea-fishing  boat 
outside  of  those  limits,  e.Kercise  the  following  powers  : 
(1.)   He  may  go  on  board  it ; 

(2.)  He  may  reipiire  the  owner,  master,  and  crew,  or  any  of  them, 
to  ]>roduce  any  certificates  of  registry,  licenses,  official  log- 
books, official  papers,  articles  of  agreement,  muster  rolls,  and 
other  documents  relating  to  the  boat  or  to  the  crew,  or  to 
any  member  thereof,  or  to  anj-  person  on  lioard  the  boat, 
which  are  in  their  respective  possession  or  control  on  board 
the  boat,  and  ma}-  take  copies  thereof  or  of  any  part 
thereof; 
(3.)  He  may  muster  the  crew  of  the  l)oat  ; 

(4.)  He  may  re(juire  the  master  to  appear  and  give  any  explanation 
concerning  his  boat  and  her  crew,  and  any  person  on  board 
his  boat,  and  the  said  certificates  of  registry,  licenses,  official 
logbooks,  official  papers,  articles  of  agreement,  muster  rolls, 
and  other  documents,  or  any  of  them  ; 
("i.)  He  may  examine  all  sails,  lights,  small  boats,  anchors,  grap- 
nels, and  fishing  implements  belonging  to  the  boat ; 
(G.)  He  may  seize  any  instrument  serving  only  or  intended  to 
damage  or  destroy  fishing  implements,  by  cutting  or  other- 
wise, which  is  found  on  board  the  boat  or  in  the  possession  of 
any  person  belonging  to  the  boat ; 
(7.)  He  may  make  any  examination  or  inquiry  which  he  deems 
necessary  to  ascertain  whether  any  contravention  of  the 
provisions  of  this  Act,  or  of  any  such  Order  of  Council  as 
aforesaid  has  been  committed,  or  to  fix  the  amount  of  com- 
pensation due  for  any  damage  done  to  another  sea-fishing 
boat,  or  to  any  person  or  property  on  board  thereof  or 
belonging  thereto,  and  may  administer  an  oath  for  suc-li 
purpose ;  and 
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Power.s  of 
British  and 
foreign  sea- 
fisLery 
officers. 


Protection  of 
and  jiunish- 
inent  for 
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sea-fisliery 
officers. 

39  &  40  Vict. 
c.  36. 


(8.)  Ill  tlie  case  of  any  person  wbo  appears  to  him  to  have  com- 
mitted any  sucli  contravention  he  maj',  without  summons, 
warrant,  or  other  process,  botli  take  the  offender  and  the 
boat  to  which  he  belongs  and  the  crew  thereof  to  the  nearest 
or  most  convenient  port,  and  bring  him  or  them  before  a  com- 
petent Court,  and  detain  him,  it,  and  them  in  the  port  until 
the  alleged  contravention  has  been  adjudicated  upon. 

13.  For  the  iiurposc  of  carrying  into  effect  the  Convention,  and 
of  exercising  and  performing  the  powers  and  duties  thereby  vested 
in  and  imposed  on  cruisers  and  commanders  of  cruisers,  a  foreign 
sea-fishery  officer  may,  with  respect  to  any  British  sea-fishing  boat, 
and  any  sea-fishery  officer,  whether  British  or  foreign,  may,  with 
respect  to  any  foreign  sea-fishing  boat  to  wliich  this  Act  for  the 
time  being  applies,  exercise  any  of  the  powers  conferred  by  this  Act 
on  British  sea-fishery  officers. 
Provided  that — 
(a.)  Nothing  in  this  section  shall  authorise  a  sea-fishery  officer  to 

do  anything  not  authorised  by  the  Convention  ;  and 
(b.)  The  port  to  which  any  sea-fishing  boat  or  any  person  belonging 
thereto  is  taken  shall,  except  where  the  nationality  of  such 
boat  is  not  evidenced  by  official  papers,  be  a  port  of  the  State 
to  which  such  boat  belongs. 

14. — (1.)  A  sea-fishery  officer  shall  be  entitled  to  the  same  pro- 
tection in  respect  of  any  action  or  suit  brought  against  him  for  any 
act  done  or  omitted  to  be  done  in  the  execution  of  his  duty  under 
this  Act,  as  is  given  to  any  officer  of  Customs  by  the  Customs 
Consolidation  Act,  1876,  or  any  Act  amending  the  same,  and  (with 
reference  to  the  seizure  or  detention  of  any  ship)  by  any  Act  relating 
to  the  registry  of  British  ships. 

(2.)  If  any  person  obstructs  any  sea-fisliery  officer  in  acting  under 
the  powers  conferred  by  this  Act,  or  refuses  or  neglects  to  comply 
with  any  requisition  or  direction  lawfully  made  or  given  by,  or  to 
answer  any  question  lawfully  asked  by,  any  sea-fishery  officer  in 
pursuance  of  this  Act,  such  person  shall  be  liable,  on  summary 
conviction,  to  a  fine  not  exceeding  fifty  jjounds,  or  to  be  imprisoned 
for  a  term  not  exceeding  three  months,  with  or  without  hard  labour. 


Compensation 
for  damage 
caused  by 
offence. 


Legal  Proceedings. 

15  {p). — (1.)  Where  on  the  conviction  of  anj'  person  under  this 
Act  for  an  offence  it  appears  to  the  Court  that  any  injury  to  person 
or  property  has  been  caused  by  the  ofteuce,  the  Court  may  by  such 
conviction  adjudge  the  person  convicted  to  paj'  in  addition  to  any 
fine  a  reasonable  sum  as  compensation  for  such  injury,  and  such  sum 


(p)  This  section  is  repealed 
Amendment  Act,  1880,  s.  8. 
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may  bo  recovered  as  a  tine  under  this  Act  and  wlien  recovered  shall 
be  paid  to  the  person  injured. 

(2.)  Any  compensation  specified  in  a  document  signed  in  accord- 
ance with  Article  thirty-three  of  the  first  schedule  to  this  Act  or 
fixed  bj'  a  sea-fishery  officer  in  accordance  with  any  submission  to 
arbitration  may  be  recovered  as  a  sinii)le  contract  debt,  and  in 
England  may  also  be  recovered  as  a  civil  delit  before  a  (Jourt  of 
summary  jurisdiction. 

(.'5.)  In  a  proceeding  against  any  person  for  the  recovery  of  such 
last-mentioned  compensation,  the  formal  document  referred  to  in 
the  said  Article,  or  an  award  of  a  sea-fishery  officer  in  pursuance 
of  a  submission  to  arbitration  signed  by  the  person  liable  to  pay 
such  compensation,  shall  be  sufficient  evidence  that  such  person  is 
liable  to  pay  the  compensation  specified  in  such  document  or  award. 

16. — (1.)  Oft'ences  under   this  Act   may   (save  as  otherwise   pro-    Summaiy 
vided)  be  prosecuted,  and  fines  under  this  Act  may  be  recovered   ojV°^,''ces  ami 
in  a  summary  manner  ;  that  is  to  say, —  rucovery  of 

(a.)  In   England  before  a  justice  or  justices,  in  manner  provided 

by  the  Summary  Jurisdiction  (English)  Acts  ;  ;,  49 

(b.)   In  Scotland  in  manner  provided  by  tlie  Summary  Jurisdiction    ^7  *■  28  Vict. 
(Scotland)  Acts,  18G4  and  1881  ;  44  ^'45  \i(.^ 

(c.)   In  Ireland  within  the  police  district  of  Dublin  metropolis  in    ''•  33. 
manner  provided  by   the   Acts   regulating   the  powers  and 
duties  of  the  justices  of  the  peace  of  such  district,  or  of  the 
police  of  such  district,  and  elsewhere  in  Ireland  in  manner 
provided  by  the  Petty  Sessions  (Ireland)  Act,  1851,  and  the    14  &  15  Vict, 
Acts  amending  the  same  ;  ''■ 

(d.)  In   the  Isle  of  Man,  and  the   Islands  of   Guernsey,  Jersey, 
Alderney,  and  Sark  respectively,  before  any  Court,  governor, 
deputy  governor,  deemster,  jurat,   or  other  magistrate,  in 
the  manner  in  which  the  like  offences  and  fines  are  by  law 
prosecuted  and  recovered,  or  as  near  thereto  as  circumstances 
admit. 
(2.)  If  any  person  feels  aggi-ieved  by  any  conviction  under  this 
Act  by  a  Court  of  summary  jurisdiction,  or  by  any  determination  or 
adjudication  of  such  Court  with  respect  to  any  compensation  under 
this  Act,  he  may,  where  imprisonment  is  awarded  without  the  option 
of  a   fine,  or   the  sum  adjudged  to  be  paid  exceeds  five  pounds, 
appeal  therefrom  as  follows  : — 

(a.)   In  England  the  appeal  shall  be  to  i|uartcr  sessions  in  manner 

provided  by  the  Summaiy  Jurisdiction  (English)  Acts  ; 
(b.)  In  Ireland  the  appeal  shall  be  to  the  Court  of  quarter  sessions 
in  manner  directed  by  the  Petty  Sessions  (Ireland)  Act,  1851, 
and  the  Acts  amending  the  same. 
(c.)  lu  Scotland,  the  Isle  of   Man,  and   the  Islands  of  Guernsey, 
Jersey,  Alderney,  and  Sark,  the  appeal  shall  be  to  the  Court 
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and  in  the  manner  in  which  appeals  from  the  like  convictions 
and  determinations  and  adjudications  are  made. 

Evidtncc.  17. — (1.)  Any    document    drawn    up    in    pursuance    of    the    first 

schedule  to  this  Act  shall  be  admissible  in  any  proceeding,  civil  or 
criminal,  as  evidence  of  the  facts  or  matters  therein  stated. 

(2.)  If  evidence  contained  in  any  such  document  was  taken  on 
oath  in  the  presence  of  the  person  charged  in  such  evidence,  and 
such  person  had  an  opportunity  of  cross-examining  the  person 
giving  such  evidence  and  of  making  his  reply  to  such  evidence, 
the  sea-fishery  officer  drawing  up  such  document  may  certify  the 
said  facts,  or  any  of  them. 

(3.)  Any  document  or  certificate  in  this  section  mentioned  pur- 
porting to  lie  signed  by  a  sea-fishery  officer  shall  be  admissible  in 
evidence  without  proof  of  such  signature,  and,  if  purporting  to  be 
signed  by  any  other  person,  shall,  if  certified  by  a  sea-fisher}'  ofliicer 
to  have  been  so  signed,  be  deemed  until  the  contrary  is  proved  to 
have  been  signed  by  such  other  person. 

(i.)  If  any  person  forges  the  signature  of  a  sea-fishery  officer  to 
any  such  document  as  above  mentioned,  or  makes  use  of  any  sucli 
document  knowing  the  signature  thereto  to  be  forged,  such  person 
shall  be  liable  on  summary  conviction  to  imprisonment  for  a  term 
not  exceeding  three  months  with  or  without  hard  labour,  and  on 
conviction  on  indictment  to  be  imprisoned  with  or  without  hard 
labour  for  a  term  not  exceeding  two  years,  and  the  cost  of  the 
prosecution  of  any  such  person  on  indictment  may  be  paid  as  in 
cases  of  felony. 

Jurisdiction  18.  For  the  jKirpose  of  giving  jurisdiction  to  Courts  under  this 

of  Courts.  \(;t^   a  sea-fishing  boat  shall  be  deemed  to  be   a  ship  within  the 

meaning  of  any  Act  relating  to  offences  committed  on  board  a 
ship,  and  every  Court  shall  have  the  same  jurisdiction  over  a  foreign 
sea-fishing  boat  within  the  exclusive  fishery  limits  of  the  British 
Islands,  and  persons  belonging  thereto,  as  such  Court  would  have  if 
such  boat  were  a  liritish  sea-fishing  boat. 

Sevviee  to  be  19.  Service  of  any  summons  or  other  matter  in  any  legal  pro- 

frood  if  made      ^'eedins:  under  this  Act  shall  be  good  service  if  made  personally  on 

pcr.sonallv  or  »  ®  •  j 

on  lioanr.sliip.    the  person  to  be  served,  or  at  his  last  place  of  abode,  or  if  made  by 

leaving  such   summons   for  him   on  board  any   sea-fishing   boat   to 

which  he  may  belong,  with  the  person  being  or  appearing  to  be  in 

command  or  charge  of  such  boat. 

JIasteis  ol'  20. — (1.)  Where  any  offence  against  this  Act  has  been  committed 

t'o'tiiie.rim'^       by  some  person  belonging  to  a  sea-fishing  boat,  the  master  or  person 

posed.  for  the  time  being  in  charge  of  such  boat  shall  in  every  case  be 

liable  to  be   deemed    guilty   of  such   offence;    provided    that  if  he 

jjrovcs  that  he  issued  proper  ordei-s  for  the  observance,  and  used  due 

diligence  to  enforce  the  observance,  of  this  Act,  and  that  the  offence 
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ill  question  was  actually  committed  by  some  other  person  without 
his  connivance,  ami  that  the  actual  ott'emler  has  been  convicted,  or 
that  he  has  taken  all  practical  means  in  his  power  to  prosecute 
such  oftender  (if  alive)  to  conviction,  he  shall  not  be  liable  to  any 
further  i)unishuient  than  payment  of  compensation  for  any  injury 
caused  by  the  olfence. 

(2.)  Any  fine  or  compensation  adjudged  under  this  Act  may  be 
recovered  in  the  ordinary  way,  or,  if  the  Court  think  fit  so  to  order,  • 
by  distress  or  poinding  and  sale  of  the  sea-fishing  boat  to  which  the 
oftender  belongs,  and  her  tackle,  apparel,  and  furniture  and  any 
property  on  board  thereof,  or  belonging  thereto,  or  any  part  thereof ; 
provided  that,  where  the  boat  is  a  foreign  sea-fishing  boat,  the  Court 
may  order  that  in  lieu  of  any  such  distress  the  boat  may  be  detained 
in  sonic  port  in  the  British  Islands  for  a  period  not  exceeding  three 
months  from  the  date  of  the  conviction,  and  the  boat  may  be 
detained  accordingly,  and  in  such  case  shall  not  be  distrained. 

21. — (1.)  The  Court  adjudging  any  fine  or  forfeiture  under  this  Apiilication  of 
Act  may,  if  it  think  fit,  direct  the  whole  or  any  part  thereof  to  be  ' 

applied  in  or  towards  payment  of  the  expenses  of  the  proceedings ; 
and,  subject  to  such  direction,  all  fines  and  the  proceeds  of  all 
forfeitures  recovered  under  this  Act  shall,  notwithstanding  anything 
in  any  Act  relating  to  municipal  corporations  or  otherwise,  be  paid 
into  the  Exchequer  in  such  manner  as  the  Treasury  may  direct. 

(2.)  Forfeitures  may  be  destroyed,  sold,  and  disposed  of  as  the 
Court  adjudging  the  forfeiture  may  direct. 

22.  (1.)  Nothing   in    this  Act   shall    prevent  any  person  being  Saving  of 
liable   under   any   other  Act  or  otherwise   to  any  indictment,   pro-   ritiits."^  "" 
ceediiig,   punishment,   or  penalty,  other  than  is   provided   for  any 

offence  by  this  Act,  so  that  no  person  be  punislied  twice  for  the  same 
offence. 

(2.)  Nothing  in  this  Act,  or  in  any  Order  in  Council  made 
thereunder,  nor  any  proceedings  under  such  Act  or  order  with 
respect  to  any  matter,  shall  alter  the  liability  of  any  person  in  any 
action  or  suit  with  reference  to  the  same  matter,  so  that  no  person 
shall  be  required  to  pay  compensation  twice  in  respect  of  the  same 
injury. 

Application  of  Act. 

23.  If  at   any   time   after  the   commencement   of  this   Act   any    Extension  of 
convention,  treaty,  or  arrangement  respecting  sea  fisheries  is  made   A*^'  ^y  *^.'''^^'" 
between  Her  Majesty  and  any  foreign  State,  it  shall  be  lawful  for  '"  '^°"""'- 
Her  Majesty,  by  Order  in  Council,  to  direct  that  all  or  any  of  the 
provisions  of  this  Act  shall,  and  the  same  shall  accordingly  (subject 

to  the  exceptions,  restrictions,  and  conditions,  if  any,  in  the  order 
mentioned)  apply  to  the  said  convention,  treaty,  or  arrangement, 
and  have  effect  in  like  manner  as  if  the  said  convention,  treaty, 
or  arrangement  were  set  forth  in  the  first  schedule  to  this  Act,  and 
F.  A  A 
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Publication  of 
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Amendment 
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A' ict.  c.  45, 
8.  18. 

39  &  40  Vict. 
c.  36. 


were  part  of  that  schedule  and  were  the  Convention  referred  to  in 
this  Act. 

24.  If  the  provisions  of  this  Act  are  applied  by  Order  in  Council 
to  any  convention,  treaty,  or  arrangement  made  in  substitution  for 
the  Convention  set  forth  in  the  first  schedule  to  the  Sea  Fisheries 
Act,  1868,  or  for  the  Convention  and  Articles  set  forth  in  the 
schedule  to  the  Act  of  the  sixth  and  seventh  years  of  the  reign  of 
Her  present  Majesty,  chapter  seventy-nine,  intituled  "An  Act  to 
carry  into  effect  the  Convention  between  Her  Majesty  and  the 
King  of  the  French,  concerning  the  fisheries  in  the  seas  between 
the  British  Islands  and  France,"  that  last-mentioned  Act  shall, 
after  the  date  fixed  by  the  said  order  for  the  application  of  this 
Act  be  repealed,  but  such  last-mentioned  Act  shall,  until  the  said 
date  or  any  earlier  date  at  which  the  Convention  set  forth  in  the 
first  schedule  to  the  Sea  Fisheries  Act,  1868,  comes  into  operation, 
continue  in  force  so  far  as  regards  French  sea-fishing  boats  and 
persons  belonging  thereto  within  the  seas  to  which  the  said  Con- 
vention and  Articles  set  forth  in  the  schedule  thereto  apply,  so  far 
as  those  seas  are  outside  the  exclusive  fishery  limits  of  the  British 
Islands,  and  are  not  within  the  North  Sea  as  defined  in  the  first 
schedule  to  this  Act. 

25.  This  Act,  so  far  as  it  applies  to  foreign  sea-fishing  boats 
outside  of  the  exclusive  fisherj'  limits  of  the  British  Islands,  and 
per.sons  belonging  thereto,  and  to  foreign  sea-fishery  officers,  shall 
apply  only  within  the  North  Sea  as  defined  by  Article  four  of  the 
first  schedule  to  this  Act,  or  within  the  seas  specified  in  any 
convention,  treaty,  or  arrangement  to  which  this  Act  may  be  applied 
by  Order  in  Council  made  in  j)ursuauce  of  this  Act,  and  to  the 
boats  and  officers  of  a  foreign  State  bomid  by  the  Convention  in 
the  first  schedule  to  this  Act  or  by  any  convention,  treaty,  or 
arrangement  to  which  this  Act  may  be  ai>plied,  but  save  as  afore- 
said this  Act  shall  apply  to  the  whole  of  the  British  Islands  as 
defined  by  this  Act,  and  to  the  seas  surrounding  the  same,  whether 
within  or  without  the  exclusive  fishery  limits  of  the  British  Islands, 
and  the  Royal  Courts  of  Guernsey  and  Jersej'  shall  register  this 
Act  in  their  respective  Coiu'ts. 

Supplemental. 

26.  Orders  in  Council  made  in  pursuance  of  this  Act  shall  be 
published  in  the  London  Gazette,  or  otherwise  jmblished  in  such 
manner  as  the  Board  of  Trade  may  direct  for  sucli  sufficient  time 
before  they  come  into  force  as  to  prevent  inconvenience. 

27.  The  reference  in  section  eighteen  of  the  Sea  Fisheries  Act, 
1868,  to  section  two  himdred  of  the  Customs  Consolidation  Act, 
1853,  shall  be  construed  to  refer  to  section  one  hundred  and  seventy 
of  the  Customs  Consolidation  Act,  1876. 
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28(7).   Ill  this  Act,— 

The  expression  "  sea-fishing  "  shall  not  iiicluilc  lishing  for  salmon 
as  defined  by  any  Act  relating  to  salmon,  but  save  as  aforesaid, 
means  the  fishing  for  every  description  both  of  fish,  and  shell 
tish,  found  in  the  seas  to  which  this  Act  applies ;  and  the 
expression  "sca-fishorman"  and  other  expressions  relating  to 
sea-fishiug  shall  be  construed  accordingly  : 

The  expression  "sea-fishing  boat"  includes  every  vessel  of 
whatever  size,  and  in  whatever  way  propelled,  which  is  used 
by  any  person  in  sea-fishing,  or  in  carrying  on  the  business  of 
a  sea-fisherman  : 

The  expression  "  fishing  implement "  means  any  net,  line,  float, 
barrel,  buoy,  or  other  instrument,  engine,  or  implement  used  or 
intended  to  be  used  for  the  purpose  of  sea-fishing  : 

The  expression  "British  Islands"  includes  the  United  Kingdom 
of  Great  Britain  and  Ireland,  the  Isle  of  Man,  the  Islands  of 
Guernsey,  Jersey,  Alderuey,  and  Sark,  and  their  dependencies  : 

The  expression  "exclusive  fisheiy  limits  of  the  British  Islands" 
means  that  portion  of  the  seas  surrounding  the  British  Islands 
within  which  Her  Majesty's  sulijeets  have,  by  international  law, 
the  exclusive  right  of  fishing,  and  where  such  portion  is  defined 
by  the  terms  of  any  Convention,  treaty  or  arrangement  for  the 
time  being  in  force  between  Her  Majesty  and  any  foreign 
State,  includes,  as  regards  the  sea-fishing  boats  and  officers  and 
subjects  of  that  State,  the  portion  so  defined : 

The  expression  "person"  includes  a  body  of  persons  corporate  or 
unincorporatc : 

The  expression  "Court"  includes  an}'  tribunal  or  magistrate 
exercising  jurisdiction  under  this  Act. 


Definitions. 

"Sea-fish- 
ing : " 


"Sea-fisMng 
boat : " 


"Fishing 
ini]ileraents : 


"  British 
Islands :" 


"  Exclusive 
fishery 
limits  :  " 


'  Person  : " 
'Coiu-t :" 


29(7).  (The  Act  came  into  force  on  the  l-Dth  day  of  May,  1884.    Commenee- 
Sce  London  Gazette,  188i,  p.  1,468.)  .  "  meutofAct. 

30.  (r)    (1.) 

(2.)  The  Acts  specified  in  the  second  part  of  the  second  schedule    Repeals, 
to  this  Act  shall  bo  repealed  to  the  extent   specified   in   the   third 
column  of  that  schedule  : 

Provided  that,  until  the  date  herein-after  (s)  mentioned  at  which 
such  repeal  takes  full  effect,  the  repeal  of  the  enactments  specified 
in  the  said  second  part  shall,  except  within  the  North  Sea  as 
defined  by  the  first  schedule  to  this  Act,  be  subject  to  the  following 
limitations : 


(7)  Printed  as  amended  by  Stat.  Law  llev.  Act,  1898. 
(r)  Printed  as  amended  by  Stat.  Law  Rev.  Act,  1898. 

(s)  I.e.,  the  date  on  which  tlie  Convention  set  forth  in  the  Sea  Fisheries  Act, 
1868,  is  put  in  force  by  Order  in  Council. 
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(a.)  The  repeal  shall  not  extend  to  section  twelve  of  tlie  Sea 
Fisheries  Act,  1868  (which  section  relates  to  oyster  fishing), 
nor  to  the  recovery  of  any  penalty  for  a  violation  of  that 
section. 

(b.)  The  repeal  shall  extend  only  to  officers  and  boats  within  the 
exclusive  fishery  limits  of  the  British  Islands  and  to  15ritish 
sea-fishing  boats  when  outside  the  exclusive  fishery  limits  of 
the  British  Islands  ; 

(c.)  The  repeal  shall  not  affect  the  power  of  French  sea-fishery 
officers  and  French  Courts  over  British  sea-fishing  boats  when 
OTitside  the  exclusive  fishery  limits  of  the  British  Islands, 
or  the  power  of  British  and  French  sea-fishery  officers  and 
British  Courts  over  French  sea-fishing  boats  brought  within 
the  exclusive  fishery  limits  of  the  British  Islands  for 
offences  committed  outside  those  limits  ; 

(d.)  The  repeal  shall  not  alter  the  power  of  receiving  as  evidence 
any  depositions,  minutes,  and  other  documents  which  by 
the  said  Acts  are  made  receivable  as  evidence  ; 

(e.)  If  the  Convention  set  forth  in  the  first  schedule  to  the  Sea 
Fisheries  Act,  1868,  comes  into  operation,  then,  upon  notice 
thereof  being  given  in  the  London  Gazette,  the  said  enact- 
ments shall,  subject  to  the  provisions  of  this  section,  be  in 
force  for  the  purposes  of  such  Convention. 

If  this  Act  is  applied  by  Ordei'  in  Council  to  Fi-ench  sea- 
fishery  officers  and  French  sea-fishing  Ijoats  within  the  seas 
to  which  the  Convention  set  forth  in  the  first  schedule  to 
the  Sea  Fisheries  Act,  1868,  applies,  the  said  repeal  of  the 
enactments  specified  in  the  second  part  of  the  second 
schedule  to  this  Act  shall  take  full  effect  as  from  the  date 
at  which  such  application  of  this  Act  takes  effect. 

Continuance  31.  So  much  of  this  Act  as  has  effect  outside  of  the  exclusive 

fishery  limits  of  the  British  Islands  shall,  if  the  Convention  ceases  to 
be  binding  on  Her  Majestj',  cease  to  apply  to  the  boats  and  officers 
of  any  foreign  State  bound  by  the  Convention,  and  if  the  Convention 
ceases  to  be  binding  on  any  foreign  State  shall  cease  to  apply  to 
the  boats  and  officers  of  such  State,  but  subject  as  aforesaid  this 
Act  shall  continue  in  force  notwithstanding  the  determination  of  the 
Convention. 


of  Act. 


SCHEDULES. 
First  Schedule. 


International   Cimvenii'on  for  ihe  j^nrj^osr   of  rtijulating   ihe  Police  of  thf 
Fisheries  in  ihe  North  Sea  outside  Territorial  Waters. 

Hbr  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland ;  His  Majesty  the  Emperor  of  Gei-many,  King  of  Prussia :  His. 
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Majesty  the  Iving  of  the  Belgians;  His  Majesty  the  King  of  Denmark; 
the  President  of  the  French  Republic ;  and  His  Majesty  the  King  of  the 
Netherlands,  having  recognised  the  necessity  of  regulating  the  police  of 
the  fisheries  in  the  North  Sea,  outside  territorial  waters,  have  resolved 
to  conclude  for  this  pm-pose  a  Convention,  and  have  named  their 
Plenipotentiaries  as  follows  : — 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  the  Honourable  William  Stuart,  Companion  of  the  Most  Honom-- 
ablo  Order  of  the  Bath,  &c..  Her  Envoy  Extraordinary  and  Minister 
Plenipotentiary  at  the  Hague;  Charles  ^lalcolm  Kennedy,  Esq.,  Com- 
panion of  the  Most  Honourable  Order  of  the  Bath,  &c..  Head  of  the 
Commercial  Department  of  the  Foreign  Office ;  and  Charles  Cecil  Trevor, 
Esq.,  Barrister  at  Law,  Assistant  Secretary  to  the  Board  of  Trade,  &c. ; 

His  Majesty  the  Emperor  of  Germany,  King  of  Prussia,  Veit  Rich.ard 
von  Schniidthals,  Knight  of  the  Order  of  the  Red  Eagle  of  the  Third 
Class,  and  of  the  Order  of  St.  John,  &c.,  Councillor  t)f  Legation,  his 
Charge  d'Afiaiies  at  the  Hague;  and  Peter  Christian  Kinch  Douner, 
Knight  of  the  Order  of  the  Red  Eagle  of  the  Fourth  Class  with  the 
Sword,  and  of  the  Crown  of  the  Fom-th  Class,  &c.,  his  Councillor  of  State, 
Captain  in  the  Navy,  on  the  Reserve ; 

llis  Majesty  the  King  of  the  Belgians,  the  Baron  d'Anethau,  Com- 
mander of  the  Order  of  Leopold,  &c.,  his  Envoy  Extraordinary  and 
Minister  Plenipotentiary  at  the  Hague ;  and  M.  Leopold  Orban,  Com- 
mander of  the  Order  of  Leopold,  &c.,  his  Envoy  Extraordinary  and 
Minister  Plenipotentiary,  Director-General  of  the  Political  Department 
in  the  Ministry  of  Foreign  Affairs  ; 

His  Majesty  the  King  of  Denmark,  Carl  Adolph  Bruun,  Knight  of  the 
Order  of  the  Danebrog,  &c.,  Captain  in  the  Navy  ; 

The  President  of  the  French  Republic,  the  Count  Lefebvre  de  Behaine, 
Commander  of  the  National  Order  of  the  Legion  of  Honour,  &c..  Envoy 
Extraordinary  and  Minister  Plenipotentiary  of  the  French  Republic  at 
the  Hague  ;  and  M.  Gustavo  Emile  Mancel,  Officer  of  the  National  Order 
of  the  Legion  of  Honour,  &c.,  Commissary  of  Marine ; 

His  Majesty  the  King  of  the  Netherlands,  the  Jonkheer  Willem 
Frederik  Rochussen,  Commander  of  the  Order  of  the  Lion  of  the  Nether- 
lands, &c.,  his  Minister  of  Foreign  j^JEfairs ;  and  Eduard  Nicolaas  Rahusen, 
Knight  of  the  Order  of  the  Lion  of  the  Netherlands,  &c.,  President  of  the 
Committee  for  Sea  Fisheries ; 

Who,  after  having  communicated  the  one  to  the  other  their  full 
powers,  found  in  good  and  duo  form,  have  agreed  upon  the  following 
Articles : — 

Article  I. — The  provisions  of  the  present  Convention,  the  object  of 
which  is  to  regulate  the  police  of  the  fisheries  in  the  North  Sea 
outside  tenitorial  waters,  shall  aj)ply  to  the  subjects  of  the  high 
contracting  parties. 

Abticle  II. — The  fishermen  of  each  country  shall  enjoy  the  exclusive 
right  of  fishery  within  the  distance  of  three  miles  from  low  water 
mark  along  the  whole  extent  of  the  coasts  of  their  respective 
countries,  as  well  as  of  the  dependent  islands  and  banks. 

As  regards  bays,  the  distance  of  three  miles  shall  be  measured 
fi-om  a  straight  line  drawn  across  the  bay,  in  the  part  nearest  the 
entrance,  at  the  first  point  where  the  width  does  not  exceed  ten  miles. 
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The  present  Article  shall  not  in  any  war  prejudice  the  fieedom  of 
navigation  and  anchorage  in  territorial  waters  accorded  to  fishing- 
boats,  provided  they  confonn  to  the  special  police  regulations  enacted 
hy  the  Powers  to  whom  the  shore  belongs. 
Aeticle  III. — The  miles  mentioned  in  the  preceding  Article  are 
geographical  miles,  whereof  sixty  make  a  degree  of  latitude. 
189  Aeticle    IV. — For   the   purpose  of    .applying  the   provisions   of  the 

present  Convention,  the  limits  of  the  North  Sea  shall  bo  fixed  a» 
follows : — 

1.  On  the  nortli  by  the  parallel  of  the  61st  degree  of  latitude; 

2.  On  the  east  and  south : — 

(1.)  By  the  coasts  of  Norway  between  the  pai'allel  of   the 

Gist    degree   of    latitude   and   Lindesnaes    Lighthouse 

(Norway) ; 
(2.)  By  a  straight  line  di'awu  from  Lindesnaes  Lighthouse 

(Norway)  to  Hanstholm  Lighthouse  (Denmark)  ; 
(3.)  By  the  coasts  of  Denmark,  Germany,  the  Netherlands, 

Belgium,  and  France,  as  far  as  Gris  Nez  Lighthouse ; 

3.  On  the  west: — 

(1.)  By  a  straight  line  drawn   from   Gris  Nez   Lighthouse 
(France)     to    the    easternmost    Lighthouse    at    .South 
Foreland  (England) ; 
(2.)  By  the  eastern  coasts  of  England  and  Scotland ; 
(3.)  By  a  straight  line  joining  Duncansby  Head   (.Scotland) 
and  the  southern  point  of   South  Eonaldsha  (Orkney 
Islands) ; 
(4.)  By  the  eastern  coasts  of  the  Orkney  Islands; 
(5.)  By  a  straight  line  joining  North  Eonaldsha  Lighthouse 
(Orkney    Islands)    and    Sumburgh    Head   Lighthouse 
(Shetland  Islands)  ; 
(G.)  By  the  eastern  coasts  of  the  Shetland  Islands  ; 
(7.)  By  the  meridian  of  North  Unst  Lighthouse  (Shetland 
Islands)  as  far  as   the  parallel  of  the  Gist  degree  of 
latitude. 
Aetici.E  Y. — The  fishing  boats  of  the  high  contracting  parties  shall 
be  registered  in  accordance  with  the  administrative  regulations  of 
each  countiy  (().     For  each  port  there  shall  be  a  consecutive  series  of 
numbers,  preceded  by  one  or  more  initi.al  letters,  which  shall   be 
specified  by  the  superior  competent  authority. 

Each   Government    shall    draw   up   a   list   showing   these   initi.al 
letters. 

This  list,  together  with  all  modifications  which  may  subsequently 
be  made  in  it,  shall  bo  notified  to  the  other  contracting  Powers. 
Aeticle  VI. — Fishing  boats  shall  bear  the  initial  letter  or  letters  of  the 
port  to  which  they  belong,  and  the  registry  number  in  the  series  of 
numbers  for  that  port. 
Article  VII. — The  name  of  each  fishing  boat,  and  that  of  the  port  to 
which  she  belongs,  shall  be  painted  in  white  oil  coloiu'  on  a  black 
ground  on  the  stern  of  the  boat,  in  letters  which  shall  be  at  least 
8  centim.  in  height  and  12  millim.  in  breadth. 

{t)  See  Order  in  Coinicil  :  .St.it.  liulos  and  Orders,  1902  (Xo.  274),  post. 
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AuTK-'l.E  A'lII. — The  letter  or  letters  ami  luimbors  shall  bo  ])laced  ou 

each  bow  of  the  boat,  H  or  10  centim.  below  the  f^unwale,  and  so  as 

to  be  clearly  visible.     They  shall  be  paiiited  in  white  oil  colour  on  a 

black  f;ro\inil. 

The  distance  above  mentioned  shall  not,  however,  bo  obligatorj'  for 

boats  of  small  burden,  which  may  not  have  sufficient  space  below  the 

gunwale. 

For  boats  of  fifteen  tons  burden  and  upwards  the  dimensions  of  the 

letters  and  numbers  shall  be  4.5  centim.  in  height  and  0  centim.  in 

breadth. 

For  boats  of  less  than  fifteen  tons  burden  the  dimensions  shall  be 

25  centim.  in  height  and  4  centim.  in  breadth. 
The  same  letters  and  numbers  shall  also  be  painted  in  oil  cohnir  on 

each  side  of  the  mainsail  of  the  boat,  immediately  above  the  close 

reef,  and  in  such  a  manner  as  to  be  jjlainly  visible.     They  shall  be 

painted,  on  white  sails  ///  hlacl;  on  black  sails  in  white,  and  on  sails 

of    an    intermediate    shade   in    black   or   in    irju'tc,    as   the   superior 

competent  authority  shall  deem  the  more  effective  {tt). 

The  letter  or  letters  and  numbers  on  the  sails  shall  be  one-third 

larger  in  every  way  than  those  placed  on  the  bows  of  the  boat. 
Article  IX. — Fishing  boats  may  not  have,  either  on  their  outside  or 

on   their   sails,  any  names,  letters,  or   numbers   other   than   those 

prescribed    by    Articles    YI.,    A'll.,     and    YIII.    of    the    jiresent 

Convention. 
Akticle  X. — ^The  names,  letters  and  numbers  placed  on  the  boats  and 

on  their  sails  shall  not  be  effaced,  altered,  made  illegible,  covered,  or 

concealed  in  any  manner  whatsoever. 
Article  XI. — All   the   small   boats,   buoys,    principal   floats,  trawls,  194 

grapnels,   anchors,   and  generally  all  fishing  implements,  shall   be 

marked  with  the  letter  or  letters  and  numbers  of  the  boats  to  which 

the)-  belong. 

These   letters   and   numliers   shall   be  large  enough  to  be  easily 

distinguished.     The  owners  of  the  nets  or  other  fishing  implements 

may  further  distir.guish  them  by  any  private  marks  they  think  projier. 
Article   XII. — The  master  of   each  boat  must  ha-\e  with  him   an 

official  document,  issued  by  the  proper  authority  in  his  own  countr}-, 

for  the  purpose  of  enabling  him  to  establish  the  nationality  of  the  boat. 
This  document  must  always  give  the  letter  or  letters  and  niunber 

of  the  boat,  as  well  as  her  description  and  the  name  or  names  of 

the   owner,  or  the  name  of   the   firm   or  association   to  which  she 

belongs. 
Article  XIII. — The  nationality  of  a  boat  must  not  be  concealed  in 

any  manner  whatsoever. 
Article  XIV. — No  fishing  boat  shall  anchor,  between  sunset  and       194  195 

sunrise,  on  grounds  where  diift-net  fishing  is  actually  going  on. 
This  prohibition  shall  not,  however,  apply  to  anchorings  wliich  may 

take  place  in  consequence  of  accidents  or  of  any  other  compulsory 

circumstances. 
Article  XV. — Boats  arriving  on  the  fishing  groimds  shall  not  either  193 

place  themselves  or  shoot  their  nets  in  such  a  way  as  to  injure  each 

(tl)  See  Order  in  Council,  Stat.  Kales  aii.l  Orders,  1890,  p.  651. 
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other,  or  as  to  interfere  with  fishermen  who  have  already  coinmeuced 
their  operations. 

195  Article  XVI. — Whenever,  with  a  view  of  drift-net  fishing,   decked 

hoats  and  undecked  boats  commence  shooting  their  nets  at  the  same 
time,  the  luidecked  boats  shall  shoot  their  nets  to  windward  of  the 
decked  boats. 

The  decked  boats,  on  their  part,  shall  shoot  their  nets  to  leeward  of 
the  undecked  boats. 

As  a  rule,  if  decked  boats  shoot  their  nets  to  windward  of  undecked 
boats  which  have  begun  fishing,  or  if  undecked  boats  shoot  their  nets 
to  leeward  of  decked  boats  which  have  begun  fishing,  the  responsibility 
as  regards  any  damages  to  nets  which  maj'  result  shall  rest  with  the 
boats  which  last  began  fishing,  unless  they  can  prove  that  they  were 
under  stress  of  compulsory  circumstances,  or  that  the  damage  was 
not  caused  by  their  fault. 
196.196.  Article  XVII. — No  net  or  any  other  fishing  engine  shall   be  set  or 

^^°  anchored  on  grounds  where  drift-net  fishing  is  actually  gonig  on. 

194  Article  XVIII. — Xo  fisherman  shall  make  fast  or  hold  on  his  boat  to 

the  nets,  buoys,  floats,  or  anj-  other  part  of  the  fishing  tackle  of 
another  fisherman. 
195,  197,  Article  XIX. — When  trawl  fishermen  are  in  sight  of  drift-net  or  of 

198  long-line  fishermen,  thej'  shall  take  all  necessary  steps  in  order  to 

avoid  doing  injiu-y  to  the  latter.  Where  damage  is  caused,  the 
responsibility  shall  lie  on  the  trawlers,  unless  they  can  prove  that 
they  were  under  stress  of  compulsory  circumstances,  or  that  the  loss 
sustained  did  not  result  from  their  fault. 

193  Article  XX. — When  nets  belonging  to  different  fishermen  get  foul  of 

each  other,  they  shall  not  be  cut  without  the  consent  of  both  parties. 
All  responsibility  shall  cease  if  the  impossibility  of  disengaging  the 
nets  by  any  other  means  is  proved. 
198  Article  XXI. — AVhen  a  boat  fishing  with  long  lines  entangles  her 

lines  in  those  of  another  boat,  the  person  who  hauls  up  the  lines  shall 
not  cut  them  except  under  stress  of  compulsory  circumstances,  in 
which  case  any  line  which  ma}'  be  cut  shall  be  immediately  joined 
together  again. 

194  Article  XXII. — Except  in  cases  of  salvage  and  the  cases  to  which  the 

two  preceding  Articles  relate,  no  fisherman  shall,  under  any  pretext 

whatever,  cut,  hook,  or  lift  up  nets,  lines,  or  other  gear  not  belonging 

to  him. 
194  Article  XXIII. — The  use  of  any  instrument  or  engine  which  serves 

onlj-  to  cut  or  destroy  nets  is  forbidden. 

The  presence  of  anj-  such  engine  on  board  a  boat  is  also  forbidden. 
The  high  contracting  jjarties  engage  to  take  the  necessary  measures 

for  preventing  the  embarkation  of  such  engines  on  board  fishing 

boats. 
194  Article  XXIV. — Fishing  boats  shall  conform  to   the  general  rules 

respecting  lights  which  have  been,  or  may  be,  adopted  by  mutual 

arrangement  between  the  high  contracting  parties  with  the  view  of 

preventing  collisions  at  sea. 
194  Article  XXV. — All  fishing  boats,  all  their  small  boats,  all  rigging 

gear  or  other  appurtenances  of  fishing  boats,  all  nets,  lines,  buoys, 

floats,  or  other  fishing  implements  whatsoever  found  or  picked  up  at 
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sea,  whether  marked  or  unmiirked,  shall  as  soon  as  possible  be 
delivered  to  the  coiiipetent  authority  of  the  first  jiort  to  which  the 
salving  boat  returns  or  puts  in. 

Such  authority  shall  inform  the  consul  or  constilar  agent  of  the 
country  to  which  the  boat  of  the  salvor  belongs,  and  of  the  nation  of 
the  owner  of  the  articles  found.  They  [the  same  authority]  shall 
restore  the  articles  to  the  owners  thereof  or  to  theii-  representatives, 
as  soon  as  such  articles  are  claimed  and  the  interests  of  the  salvors 
have  been  properly  guaranteed. 

The  administrative  or  judicial  authorities,  according  as  the  laws  of 
the  different  countries  may  provide,  shall  fix  the  amount  which  the 
owners  shall  paj-  to  the  salvors. 

It  is,  however,  agreed  that  this  i)rovision  shall  not  in  any  way 
prejudice  such  conventions  respecting  this  matter  as  are  already  in 
force,  and  that  the  high  contracting  parties  reserve  the  right  of 
regulating,  by  special  arrangements  between  themselves,  the  amount 
of  salvage  at  a  fixed  rate  per  net  salved. 

Fishing  implements  of  any  kind  found  unmarked  shall  be  treated 
as  wreck. 
AuTlCLE  XXVI. — The  superintendence  of  the  fisheries  shall  be 
exercised  by  vessels  belonging  to  the  national  navies  of  the  high  con- 
tracting parties.  In  tlie  case  of  Belgium,  such  vessels  may  be  vessels 
belonging  to  the  State,  commanded  by  captains  who  hold  commissions. 
AuTiCLE  XXVII. — The  execution  of  the  regulations  respecting  the 
document  establishing  nationality,  the  marking  and  numbering  of 
boats,  &c.,  and  of  fishing  implements,  as  well  as  the  presence  on 
board  of  instruments  which  are  forbidden  (Articles  VI.,  VII.,  VIIL, 
IX.,  X.,  XL,  XII.,  XIII.,  and  XXIII.,  §  2),  is  placed  under  the 
exclusive  superintendence  of  the  cruizers  of  the  nation  of  each  fishing 
boat. 

Nevertheless,  the  commanders  of  cruizers  shall  acquaint  each  ether 
with  any  infractions  of  the  above-mentioned  regulations  committed 
by  the  fishermen  of  another  nation. 
AiiTiCLE  XXVIII. — The  cruizers  of  all  the  high  contracting  parties  shall 
be  competent  to  authenticate  all  infractions  of  the  regulations  pre- 
scribed by  the  present  Convention,  (jther  than  those  referred  to  in 
Article  XXVII.,  and  all  offences  relating  to  fishing  operations, 
whichever  may  be  the  nation  to  which  the  fishermen  guilty  of  such 
infractions  may  belong. 
Article  XXIX. — AVhen  the  commanders  of  cruizers  have  reason  to 
beheve  that  an  infraction  of  the  provisions  of  the  present  Convention 
has  been  committed,  they  may  re(iuire  the  master  of  the  boat  incul- 
pated to  exhibit  the  official  document  establishing  her  nationality. 
The  fact  of  such  document  having  been  exhibited  shall  then  be 
endorsed  upon  it  immediately. 

The  commanders  of  cruizers  shall  not  piu'sue  fui'ther  their  visit  or 
search  on  boat  a  fishing  boat  which  is  not  of  their  own  nationality, 
unless  it  shoidd  be  necessary  for  the  iiuiiiose  of  obtaining  proof  of  an 
offence  or  of  a  contravention  of  regulations  respecting  the  jiolice  of 
the  fisheries. 
Article  XXX. — The  commanders  of  the  cruizers  of  the  Signatory 
Powers   shall   exercise  their   judgment  as  to  the  gravity  of  facts 
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brought  to  their  knowledge,  and  of  which  they  are  empowered  to  take 
cognizance,  and  shall  verify  the  damage,  from  whatever  cause  arising, 
which  maj'  be  sustained  by  fishing  boats  of  the  nationalities  of  the 
high  contractiny  parties. 

The}-  shall  draw  up,  if  there  is  occasion  for  it,  a  formal  statement 
of  the  verification  of  the  facts  as  elicited  both  from  the  declarations  of 
the  parties  interested  and  from  the  testimony  of  those  present. 

The  commander  of  the  cruizer  may,  if  the  case  appears  to  him 
sufficiently  serious  to  justify  the  step,  take  the  ofPending  boat  into  a 
port  of  the  nation  to  which  the  fishermen  belong.  lie  may  even  take 
on  board  the  cruizer  a  pai't  of  the  crew  of  the  fishing  boat  in  order  to 
hand  them  over  to  the  authorities  of  her  nation. 

Article  XXXI. — The  formal  statement  referi'ed  to  in  the  preceding 
Ai'ticle  shall  be  drawn  up  in  the  language  of  the  commander  of  the 
cruizer,  and  according  to  the  tonus  in  use  in  his  countrj'. 

The  accused  and  the  witnesses  shall  be  entitled  to  add,  or  to  have 
added,  to  such  statement,  in  their  own  language,  any  observations  or 
evidence  which  the_y  may  think  suitable.  Such  declarations  must  be 
duly  signed. 

Article  XXXII. — Besistance  to  the  directions  of  commanders  of 
cruizers  charged  with  the  police  of  the  fisheries,  or  of  those  who  act 
under  their  orders,  shall,  without  taking  into  account  the  nationality 
of  the  cruizer,  be  considered  as  re.sistance  to  the  authority  of  the 
nation  of  the  fishing  boat. 

Article  XXXIII. — When  the  act  alleged  is  n(jt  of  a  serious  character, 
but  has  nevertheless  caused  damage  to  any  fisherman,  the  com- 
manders of  cruizers  shall  be  at  libertj-,  should  the  parties  concerned 
agi-ee  to  it,  to  arbitrate  at  sea  between  them,  and  to  fix  the  comiiensa- 
tion  to  be  paid. 

"Where  one  of  the  parties  is  not  in  a  position  to  settle  the  matter  at 
once,  the  commanders  shall  cause  the  parties  concerned  to  sign  in 
duplicate  a  formal  document  .specifying  the  compensation  to  be  jjaid. 

One  copy  of  this  document  shall  remain  on  lioard  the  ciiiizer,  and 
the  other  shall  be  handed  to  the  master  of  the  boat  to  which  the  com- 
pensation is  due,  in  order  that  he  may,  if  necessarj-,  be  able  to  make 
use  of  it  before  the  Courts  of  the  country  to  which  the  debtor  belongs. 
Where,  on  the  contrary,  the  parties  do  not  consent  to  arbitration, 
the  commanders  shall  act  in  accordance  with  the  provisions  of 
Article  XXX. 

AiiTiCLE  XXXIV. — The  prosecutions  for  offences  against,  or  contra- 
ventions of,  the  present  Convention  shall  be  instituted  bj',  or  in  the 
name  of,  the  State. 

A  iiTiCLE  XXXV. — The  high  contracting  parties  engage  to  propose  to 
their  respective  Legislatures  the  necessary  measures  for  insuring  the 
execution  of  the  present  Convention,  and  particularly  for  the  punish- 
ment by  either  fine  or  imprisonment,  or  by  both,  of  persons  who  maj- 
contravene  the  provisions  of  Articles  VI.  to  XXIII.  inclusive. 

Article  XXXVI. — In  all  cases  of  assault  committed,  or  of  wilful 
damage  or  loss  inflicted,  by  fishermen  of  one  of  the  contracting 
countries  upon  fishennen  of  another  nationality,  the  Courts  of  the 
country  to  which  the  boats  of  the  offenders  belong  shall  be  empowered 
to  try  them. 
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The  same  rule  .sIkiU   ajiply  with  rc^iinl  to  oitonccs  against,  and 

contraventions  of,  the  present  Convention. 

Aktu'I.e  XXXVII. — The  proceedings  and  trial  in  cases  of  infraction  of 

the  provisions  of  the  present  Convention  shall  take  place  as  sunmiarilj- 

as  the  laws  and  regulations  in  force  will  permit. 

AliTlCLE  XXXVIII. — The  present  Convention  shall  be  ratified.     The 

ratifications  shall  bo  exchanged  at  the  Hague  as  soon  a.s  possible. 
AuTiCLE   XXXIX. — The  present  Convention   shall  be  brought   into 
force  from  and  aftei'  a  day  to  be  agreed  ujion  by  the  high  contracting 
parties. 

The  Convention  shall  continue  in  ojieration  for  five  years  from  the 
above  day  ;  and,  unless  one  of  the  high  contracting  parties  shall, 
twelve  months  before  the  expiration  of  the  said  period  of  five  years, 
give  notice  of  intention  to  terminate  its  oj^eration,  shall  continue  in 
force  one  year  longer,  and  so  on  from  year  to  year.  If,  however,  one 
of  the  signiitory  Powers  should  give  notice  to  terminate  the  Conven- 
tion, the  same  shall  be  maintained  between  the  other  contracting 
parties,  unless  they  give  a  similar  notice. 
Additiox.U-  Auticle. — The  Government  of  His  Majesty  the  King  of 
Sweden  and  Norwaj-  maj-  adhere  to  the  present  Convention,  for 
Sweden  and  for  Norway,  either  jointly  or  separatelj'. 

This  adhesion  shall  be  notified  to  the  Netherlands  Government,  and 
b}'  it  to  the  other  signatory  Powers. 

In  witness  whereof  the  Plenipotentiaries  have  signed  the  present 
Convention,  and  have  affixed  thereto  their  seals. 

Done  at  the  Hague,  in  six  copies,  the  6th  May,  1882. 

(l.s.)    "W.  Stuart, 
(l.s.)    C.  M.  KE^':N'EDY. 
(L.s.)    C.  Cecil  Trevor. 

(l.s.)      v.  SCHMIDTHALS. 

(l.s.)    Chr.  Conner, 
(l.s.)     Bon.  A.  D'AxETiLVif. 
(l.s.)    Li5oroLD  Ohban. 

(l.s.)      C.  lillUUN. 

(l.s.)      Cte.  LEFfeBVRE  DE  B^IIAIXE. 

(l.s.)    Eir.  M.IXCEL. 
(l.s.)    Eociiussex. 
(l.s.)    E.  N.  Eahusen. 

Second  Schedule. 
Enactmentg  Bepealed. 

A  description  or  citation  of  an  Act  in  this  schedule  is  inclusive  of  the 
word  section,  or  other  jiart  first  and  last-mentioned,  or  otherwise  referred 
to  as  forming  the  beginning  or  as  forming  the  end  of  the  portion  described 
in  the  description  or  citation. 

Part  I. 

Enactments  wlioHi/  repea!i il. ^[Reneah-d  bv  Stat.   Law  Eev.    Act,    1898, 
Gl  &  62  Vict.  c.  22.] 
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Pakt  II. 
Enactments  repealed  provisionally. 


Session  and 
Chapter. 

Title. 

Extent  of  EciJeal. 

31  &  32  Vict. 

The  Sea  Fisheries 

Sections  three  and  foui'. 

c.  45. 

Act,  1S68. 

Section  five,  from  "the  term 
consular  officer "  to  "construed  to 
mean  consular  officer." 

Sections  six  to  .sixteen. 

Sections  twenty  and  twenty-one. 

Section  fiftj'-nine. 

Section  sixty-one. 

Section  sixty  -  three,  from  the 
beginning  of  the  section  to  "the 
satisfaction  of  the  Court." 

The  first  schedule,  except  Articles 
four  to  eight.  Article  thii'ty-one,  and 
the  declaration  and  list  of  ports 
annexed  to  the  Convention. 

3SVict.  c.  15. 

An  Act  to  amend 
the  Sea  Fisheries 
Act,  1868. 

Section  three. 

Fishery  board 
may  make 
byelaws  for 
determining 
mesh  of  ucts. 
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An  Act  for  the  further  Protectiun  of  Fish  other  than  Salmon  in  Fresh 
Waters.  [19th  May,  1884.] 

1.  (1.)  Ill  auy  fishery  district  subject  to  a  board  of  conservators, 
the  conservators  may  from  time  to  time  make  byelaws  for  all  or 
any  of  the  following  purposes  ;  that  is  to  say, 

(i.)  For  determining  the  minimum  size  of  the  mesh  of  nets  for 

catching  freshwater  fish  which  may  be  lawfully  used  within 

the  district  of  such  board,  so  that  such  mesh  shall  not  be 

less  than  one  inch  from  knot  to  knot,  measured  when  wet, 

and  so  that  no  person  shall  be  compelled  to  use  a  mesh  larger 

than  three  inches  from  knot  to  knot  measured  wlien  wet ; 

and  so  that  such  byelaw  shall  not  extend  to  any  casting  or 

dip  net  lawfully  used  for  catching  fish  for  bait ; 

(ii.)  For  determining  the  length  and  size  and  description  of  nets 

for  catching  freshwater  fisli,  which  may  be  lawfully   used 

within  the  district  of  such  board,  and  the  manner  of  using 

the  same  ;  and 

(iii.)  For  prohibiting  the  use  of  any  mode  or  instrument  of  fishing 

for  freshwater  fish  within  the  district  of  such  board,  where 

such  mode  or  instrument  appears  to  be  prejudicial  to  the 

fisheries ; 

and  may  Ijy  any  such  byelaw  impose  a  penalty  not  exceeding  five 

pounds  for  each  oft'ence  against  any  such  bj-elaw,  and  provide  for  the 

seizure    and    for   the    forfeitiu-e,    on    summary  conviction,  of   nets, 

instruments,  and  devices  used  in  contravention  of  anj-  such  bj'elaw. 
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and  of  fish  found  in  the  jiossession  of  a  person  contravening  an\-  such 
byehxw,  and  of  fish  caught  l>y  any  sucli  means,  or  in  any  such 
manner,  as  is  contrary  to  any  such  byelaw,  and  sucii  fish  sliall  be 
deemed  to  be  illegally  caught,  and  any  such  forfeiture  tuay  l)e 
enforced  by  a  court  of  summary  jurisdiction. 

Provided  that  no  byelaw  made  under  the  authority  of  this  section  214 

shall  apply  to  any  fixed  nets  for  taking  eels  or  to  a  landing  net  used 
as  auxiliary  to  angling  with  a  rod  and  line. 

(2.)  Sections  thirty-nine  to  forty-five,  both   inclusive,  and  section 
sixty-two  of  the  Salmon  Fishery  Act,  1873  (which  sections  relate  to    36  &  37  Vict. 
byelaws  under  that  Act,  and  to  the  recovery,  payment,  and  applica-   '^-  ''^• 
tion  of  penalties  under  those  byelaws),  shall  apply  as  if  the  said 
sections  were   herein  re-enacted  and  in   terms  made  applicable  to 
byelaws  under  this  Act  and  to  the  penalties  thereby  imposed(r'). 

3.  Fisherj'  districts  may  be  formed,  and  conservators  appointed,    Power  to 

for  water  frequented  by  any  freshwater  fish,  and  section  six  of  the   i°™^  toard 

.  "^  foi-  coarse 

Freshwater  Fisheries  Act,  1878,  shall  apply  as  if  "  freshwater  fish  "   fislnlistii't. 

were  therein  substituted  for  "  trout  and  char,"  and  "  salmon  trout  or        205,  208, 

223 
char,"  and  section  twenty-seven  of  the  Salmon  Fisherj- Act,   1865,   .,„..,    .^. 

shall   apply  as   if    "  freshwater  fish  "  were  therein  substituted  for   c.  121. 

"  salmon,"  and  any  conservators  so  appointed  shall  have  the  powers 

conferred  ou  conservators  by  the  Salmon  Fishery  Act,  1876. 

3  ('').  Section  thirty-one  of  the  Salmon  Fishery  Act,  1865,  and  Powers  of 
sections  thirty-six,  thirty-seven,  and  thirty-eight  of  the  Salmon  ""*''''"  ""'"'-• 
Fishery  Act,  1873  (which  sections  relate  to  the  powers  of  water 
bailiffs),  shall  extend  to  all  waters  within  the  limits  of  this  Act  in 
like  manner  as  if  those  sections  were  re-enacted  iu  this  Act,  with  the 
substitution  of  "  freshwater  fish  "  for  "  salmon,"  and  of  "  waters 
frequented  by  freshwater  fish"  for  "salmon  river,"  and  with  a 
reference  to  the  Freshwater  Fisheries  Act,  1878,  and  this  Act,  in 
substitution  for  the  reference  to  the  Salmon  Fishery  Acts,  1861  to 
1873,  or  any  of  them. 

4.  In  the  application  of  section  sixty-four  of  the  Salmon  Fishery   Explauatiou 
Act,    1865,  to  trout  and   char  in   waters  within  the  limits  of  the   y- j  '    „g 
Freshwater  Fisheries  Act,  1878,  the  words  "salmon  river  situate  in   s.  5. 

a  fishery  district  which  is  subject  to  a  board  of  conservators  appointed 
under  this  Act "  shall  be  construed  to  mean  "  waters  frequented 
by  trout  or  char." 

5.  Sub-heads  (c.)  and  (d.)  of  sub-section  three  of  section  eleven  of  Limitations  of 
the  Freshwater  Fisheries  Act,  1878,  shall  be  read  and  construed  as  4'x^&^42^*Vict'' 
if,  after  the  word  "taking,"  in  each  of  the  said  sub-heads,  were  c.  39,  s.  ll.J  , 
inserted  the  words  "  iu  any  several  fishery,  with  the  leave  of  the 

()()  As   to   place   where    proceedings    may   be    instituted,   see    Salmon    and 
Freshwater  Fislieries  Act,  1892,  s.  4. 
(f)  Printed  as  amended  by  Stat.  Law  Rev.  Act,  1898. 
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Slioi-t  title 
and  coustriic- 
tioii  of  Act. 


Proliiliilioii 
the  use  of 
poison  and 
noxious  sub 
stances  for 
destruction 
fish. 

212 


of 


owner  of  such  fishery,  or  in  any  pulilic  fisher}',  excejit  where  such 
taking  in  a  puljlic  fishery  is  iiroliil)ited  by  a  byehwv  of  any 
conservators." 

6.  This  Act  shall  be  construed  as  one  with  the  Freshwater 
Fisheries  Act,  1878,  and  that  Act  and  this  Act  may  together  be 
cited  as  the  Freshwater  Fisheries  Acts,  1878  and  1884,  and  this  Act 
may  be  cited  alone  as  the  Freshwater  Fisheries  Act,  1884. 

In  the  construction  of  this  Act,  the  expression  "  freshwater  fisli " 
means  any  fish  living  permanently  or  temporarily  in  fresli  water, 
exclusive  of  salmon. 

7.  Any  person  who  inilawfuUy  and  maliciously  puts  any  poison, 
lime,  or  noxious  material  in  any  water  frequented  by  freshwater 
fish  with  intent  therehj'  to  destroj'  an}'  of  the  fish  that  may  then 
be  or  may  thereafter  be  put  therein  shall  be  liable,  on  summary 
conviction,  to  a  fine  not  exceeding  twenty  pounds  or  to  imprison- 
ment, with  or  without  hard  labour,  for  a  term  not  exceeding  two 
months. 

Nothing  in  this  section  shall  prevent  a  person  being  punished 
under  any  other  Act,  so  that  he  be  not  punished  twice  for  the  same 
oft'ence. 

8.  This  Act  and  the  Freshwater  Fisheries  Act,  1878,  with  the 
exception  of  sub-sections  one,  two,  and  three  of  section  eleven  of  the 
latter  Act,  shall  apply  to  the  counties  of  Norfolk  and  Suflxilk  and 
the  county  of  the  city  of  Norwich,  subject  as  follows  : — 

(a.)  Tliey  shall  apply  to  the  waters  to  which  the  Norfolk  and 
Suffolk  Fisheries  Act,  1877,  applies  in  like  manner  as  if 
those  waters  had  been  formed  into  a  fishery  district  under 
this  Act,  and  the  conservators  of  the  Norfolk  and  Suftblk 
Fisheries  appointed  under  the  Norfolk  and  Suftolk  Fisheries 
Act,  1877,  were  a  board  of  conservators  ai)pointed  under 
this  Act  : 

(i.)  If  in  pursuance  of  this  Act,  and  the  enactments  applied  by 
this  Act,  the  Board  of  Trade,  on  application  made  to  them, 
forni  all  or  any  of  the  waters  to  which  the  Norfolk  and 
Suffolk  Fisheries  Act,  1877,  does  not  apply  in  the  said 
counties  into  a  fishery  district,  the  conservators  of  the 
Norfolk  and  Suftolk  fisheries  shall  be  the  board  of  con- 
servators for  the  said  district,  in  like  manner  as  if  the}' were 
appointed  in  accordance  with  the  said  enactments,  and  such 
of  the  said  enactments  as  relate  to  the  mode  of  appointing  a 
board  of  conservators  shall  not  apply  {x). 

Extent  of  Act,        9.   Tiiis  Act  shall  not  extend  to  Scotland  or  Ireland. 


Application 
of  Acts  to 
Norfolk  and 
Suffolk. 

40  &  41  Vict. 
e.  xcviii. 


(.!■)  Printed  us  umundcd  by  49  &  50  Vict.  c.  -3?,  and  Stat.  Law  Rev.  Act,  1898. 
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•17  >t  48  Vict.  c.  27. 

All  Act  to  fiirther  nmcnd  tlit  Sin  Fisheries  Act,  1868. 

[Uth  July,  1884.] 

1.  Tlie   [lowers  conferred  by  I'art   111.  of  the   .Sea   Fisheries  Act,    E.xtension  of 

1868,  iipiin  the  Board  of  Trade  to  make  orders  with  regard  to  oysters   i'f'^  39  V  t 

and  mus.sels  may  be  exercised  by  tlie  Board  of  Trade  with  regard  to   c.  4.5, 

cockles,  in  the  same  manner  as  if  the  cxiiression  "cockles  "  had  been    '°  cockles. 

191 
used  in  Part  III.  of  that  Act  in  addition  to  tlie  expressions  "oysters" 

and  "  mu.ssels." 

2.  This  Act  may  be  cited  as  the  Sea  Fislieries  Act,  1884.  .siiort  title. 


48  k  49  Vict.   c.  78. 
An  Act  to  amend  the  Law  relating  to  the  Management  of  the  Woods, 
Forests,  and  Land  Revenues  of  the  Crown.    [14th  August,  1885.] 
1.  Tills  Act  may  be  cited  as  the  Crown  Lands  Act,  1885. 

3.  .  .  .     Where  au  order  under  the  Sea  Fisheries  Act,  1SG8,  and   K.xtension  of 
the  Acts  amending  the  same,  has  been  made  for  an  oyster  and  mussel   jg"^^  to^fore- 
fisbery  as  defined   by  that  Act  on  part   of  the  sea-shore  within  the    shore  com- 
meauiiig  of  that  Act,  and  such  part  of  that  sea-shore  or  any  portion   ^^^g^ly  "J 
thereof  is  under  the  management  of  the  commissioners  of  Woods  or   inusst4  fishery 
of  the  Board  of  Trade,  those  commissioners  or  the  Board  of  Trade,    Sj  '^Z2  Vict 
as  the  case  may  be,  may  grant  a  lease  of  so  much  of  the  said  sea-   c.  45. 
shore  as  is  under  their  management  respectively,  for  a  })eriod   not 
exceeding  the  duration  of  the  rights  conferred  by  the  Order,  and  not 
exceeding  sixty  years.     Any  lease  of  sea-.shore  which  may  have  been 
granted   for  a  longer  term  than  thirty-one  years  by  the  Board  of 
Trade  before  the  passing  of  this  Act  in  respect  of  a  fishery  comprised 
in  an  Order  made  under  the  Sea  Fisheries  Act,  1868,  and  the  Acts 
amending  the  same,  shall  bo  valid  as  if  it  had  been  granted  under  tlie 
powers  of  this  Act. 

49  Vict.  c.  2. 

An  Act  to  declare  the  meaning  of  Section  Eleven  of  the  Freshivater 
Fisheries  Act,  1878,  so  far  as  regards  Eels.     [15th  March,  1886.] 
[Preami^e.— Recites  41  k  42  Vict.  c.  .39.] 

1,  It  is  hereby  declared  that  the  term  "  freshwater  fisli  "  in  sec-   Section  eleven 

tiou  eleven  of  the  Freshwater  Fisheries  Act,  1 878,  does  not  include  eels  •   ?.'  ^^  *  ''^ 

....  1    •       1     ,     ,1  ,       ,  ,  '  let.  c.  39,  as 

Provided  that  nothing  herein  contained  shall  be  deemed  to  authorise  to  close  time 

au'dinir  for  eels  during  the  close  season  mentioned  in  such  section  ""'-  *,''  '^Wh' 

"      '  to  eels. 

2.  This  Act  shall  be  construed  as  one  with  the  Freshwater  214  221 
Fisheries  Acts,  1878  and  1884,  and  together  with  those  Acts  may  be  short  title. 
cited  as  the  Freshwater  Fisheries  Acts,  1878  to  1886,  and  this  Act 

may  be  cited  alone  as  the  Freshwater  Fisheries  Act,  1886. 
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Short  title 


Transfer  to 
the  Board 
of  Trade  of 
powers  and 
duties  of 
Home  Office. 


Proceedings 
of  Board  of 
Trade. 


49  &  50  Vict.  c.  39. 

An    Art    to   amend   the    Law   relatin;/    to    Salmon    and    Freshivater 
FUheries.  [25th  June,  1886.] 

Preliinlnari/. 

1.  Tills  Act  may  be  cited  as  the  Salmon  and  Freshwater  Fisheries 
Act,  1886.] 

This  Act  shall  be  construed  as  one  with  the  .Salmon  and  Fresh- 
water Fisheries  Acts  ;  and  those  Acts  and  this  Act  may  be  cited 
collectively  as  the  Salmon  and  Freshwater  Fisheries  Acts,  1861  to 
1886. 

2.  Commencement  of  Act,  \st  October,  1886. — [Repealed  by  Stat. 
Law  Rev.  Act,  1898.] 

Salmon  and  Freshwater  Finheries. 

3.  From  and  after  the  conmiencement  of  this  Act  all  the  powers 
and  duties  of  the  Secretary  of  State  and  of  the  Home  Othce  under 
the  Salmon  and  Freshwater  Fisheries  Acts  shall  be  transferred  to  and 
be  exercised  by  the  Board  of  Trade,  and  for  the  purpose  of  giving 
effect  to  this  Act,  the  Salmon  and  Freshwater  Fisheries  Acts  shall  be 
read  and  coustrued  as  if  the  Board  of  Trade  were  named  therein 
instead  of  the  Secretary  of  State  or  the  Home  Office. 

The  powers  and  duties  of  the  inspectors  appointed  under  the 
Salmon  and  Freshwater  Fisheries  Acts  by  the  Home  Office  shall, 
from  and  after  tlie  commencement  of  this  Act,  be  exercised  by  the 
inspectors  then  existing,  and  by  the  inspectors  hereafter  to  be 
appointed  by  the  Board  of  Trade  under  tlie  provisions  of  the  said 
Acts  as  amended  by  this  Act :  Provided  always,  that  in  all  cases  in 
which,  under  the  said  Acts  or  auj'  of  them,  the  approval  of  any 
inspector  is  required  for  any  grating,  as  defined  in  the  said  Acts,  the 
Board  of  Trade  shall,  from  and  after  the  commencement  of  this  Act, 
be  the  authority  wlio  sliall  and  may  approve  such  grating,  instead  of 
such  inspector. 

4. — (1.)  All  documents  purporting  to  be  orders,  certificates,  or 
other  documents  made  or  issued  by  the  Board  of  Trade  under  the 
said  Acts,  or  any  of  them,  and  to  be  sealed  with  the  seal  of  the  said 
Board,  or  to  be  signed  by  a  secretary  or  assistant  secretary  of  the 
Board,  shall  be  received  in  evidence,  and  deemed  to  be  such  orders, 
certificates,  or  other  documents  without  further  proof,  unless  the 
contrary  is  shown. 

(2.)  A  certificate  signed  l)y  the  President  of  the  Board  of  Trade 
that  any  order,  direction,  or  determination,  made  or  given,  certificate 
issued,  or  act  done,  is  the  order,  direction,  determination,  certificate, 
or  act  of  the  Board  of  Trade,  shall  be  conclusive  evidence  of  the  fact 
so  certified. 

(3.)  Every  copy  of  any  order,  certificate,  or  other  document  made, 
given,  or  issued  by  the  Home  Office,  the   Board  of  Trade,  or  an 


THK    SALMON    AND    FKESHWATEK    FISHERIES    ACT,    188(3.  369 

inspector,  umlcr  tlio  provisions  of  the  Sjihnoii  and  Freshwater 
Fisheries  Acts,  or  any  of  them,  or  of  this  Act,  certitied  to  l)c  a  true 
copy  of  such  order,  certificate,  or  other  document,  by  a  secretary  or 
assistant  secretary  of  the  Board  of  Trade,  or  an  inspector  acting  or 
appointed  under  the  said  Acts,  or  any  of  them,  or  this  Act,  and 
purporting  to  be  sealed  with  the  seal  of  the  said  Board,  or  to  be 
signed  by  such  secretary,  assistant  secretary,  or  inspector,  shall  be 
received  in  evidence,  and  have  the  same  effect  to  all  intents  and 
purposes  as  the  original. 

5.  Nothing  in   this  Act   contained  shall  render   invalid   anything   Saving  as  to 

done,  or  suffered,  or  take  away  any  right  or  privilege  acquired,  or  , 'j"'?']' .j  '"^ 

duty   ini]ioscd,    or   liability  or  disipialifieation    incurred    before    the   conimenre- 

commencement   of    this   Act   under    the   Salmon    and    Freshwater  ™'^"'  °'  *■ 

Act. 

Fisheries  Acts  or  any  of  them. 

6.  The  [irovisions  of  section  thirty-two  of  the  Salmon  Fishery  Act,  Kepoits  to 
1861,   as   amended  by   this   Act,    relating    to    annual    reports    from  ')e  laid  before 
inspectors  to  be   laid  before  Parliament,  shall,  so  far  as  practicable,  r^^  ^  .^g  y;|,{ 
extend  and  apply  to  all  salmon,  freshwater,  and  sea  fisheries,  over  c.  lOC,  s.  32.] 
which,  under  the  Salmon  and  Freshwater  Fisheries  Acts  as  amended  ^^^ 

by  this  Act,  or  any  other  Acts,  the  Board  of  Trade  have  jurisdiction 
or  control. 

7.  In  this  Act,  unless  the  context  otherwise  requires,  the  expression   Definition. 
"  Salmon  and  Freshwater  Fisheries  Acts  "  means  the  Acts  set  forth  in 

the  Schedide  to  this  Act. 


SCHEDULE. 

SaLJIOX   and   FuESinVATER   FlSHElilES    ACTS. 


Ses.sion  and  Chapter  of  Act. 


24  &  25  Vict.  c.  109  .  The  Salmon  Fishery  Act,  1861. 

26  Vict.  c.  10    .         .  .  The  Salmon  Acts  Amendment  Act,  186:3. 

28  &  29  Vict.  c.  \2\  .  The  Salmon  Fi.-^her.y  Act.  1S(!,>. 

33  &  34  Vict.  c.  33    .  .  The  Salmon  Acts  Amendment  Act,  1S70. 

36  &  37  Vict.  c.  71  .  The  Salmon  Pisherv  xVct,  1873. 

39  >!c  40  Vict.  c.  19    .  .  The  Salmon  Fi.-^herV  Act.  1S70. 

39  &  40  Vict.  c.  34  .  The  Elver  Fishing  Act,  1S7G. 

40  &  41  Vict.  c.  65    .  .  The  Fisheries  (Dynamite)  Act,  1S77. 

40  &  41  Vict.  c.  xcviii.  .  The  Norfolk  and  Suffolk  Fisheries  Act,  1877. 

41  &  42  Viet.  c.  39    .  .  The  Freshwater  Fisheries  Act,  1S78. 

42  &  43  Vict.  c.  26  .  The  Salmon  Fishery  Law  Amendment  Act,  1S79. 
47  Vict.  c.  11     .         .  .  The  Freshwater  Fisheries  Act,  1884. 

49  Vict.  c.  2  .         .  .  The  Freshwater  Fisheries  Act,  1886. 
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An  Act  for  the  Regulation  of  the  Sea  Fisheries  of  England  and  Wales. 

[■24th  December,  1888.] 

[This  Act  is  amended  by  the  Fisheries  Act,  1891,  Part  11.,  54  &  55  Vict.  c.  37.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  ])resent  Parliament  assembled,  and  by  tlie  autliority 
of  the  same,  as  follows  : 

1. — (1.)  The  Board  of  Trade  may  from  time  to  time  on  the 
application  of  a  county  council  or  borough  council,  by  order, 

(a)  create  a  sea  fisheries  district  comprising  any  part  of  the  sea 

within  which  Her  Majesty's  subjects  have  by  international  law 
the  exclusive  right  of  fishing,  either  with  or  without  any  part 
of  the  adjoining  coast  of  England  and  Wales  ;  and 

(b)  define   the   limits  of   the  district,  and    the   area   chargeable 

with  any  expenses  under  this  Act ;  and 

(c)  provide  for   the  constitution  of  a   local   fisheries   committee 

for  the  regulation  of  the  sea  fisheries  carried  on  witliin  the 
district  ; 
and  may  from  time  to  time  on  like  application  by  subsequent  order 
var}'  any  order  made  under  this  section,  or  unite  two  or  more 
districts  or  parts  of  districts  into  a  separate  district,  or  dissolve  any 
district  that  may  have  been  formed. 

(2.)  The  local  fisheries  committee  for  a  sea  fisheries  district 
shall  be  a  committee  of  a  county  council  or  borough  council,  or, 
if  two  or  more  councils  appear  to  be  interested,  a  joint  committee 
of  those  councils,  with  the  addition  in  eacli  case  of  such  members 
representing  the  fishing  interests  of  the  district,  including  members 
representing  any  board  of  salmon  conservators  having  jurisdiction 
within  the  district,  as  may  be  directetl  b}-  the  order  creating  the 
district,  such  number  of  fishery  members  not  being  in  the  aggregate 
less  than  the  number  of  members  of  the  county  or  borough  councils 
provided  by  the  order  creating  the  district.  The  fishery  members 
shall  hold  office  for  the  same  time  as  the  members  appointed  by  the 
county  or  borough  council  or  councils,  and  any  vacancy  amongst  the 
fishery  members  which  may  arise  in  the  interval  shall  be  filled  up 
by  a  representative  of  the  fishing  interest  in  respect  of  which  it 
occurs.  The  members  representing  a  board  of  salmon  conservators 
shall  be  appointed  by  that  board. 

(3.)  The  law  relating  to  committees  and  joint  committees  of 
county  councils  shall,  subject  to  the  provisions  of  the  order  con- 
stituting a  local  fisheries  committee,  apply  to  the  local  fisheries 
committee  in  like  manner  as  if  the  powers  and  duties  of  that  com- 
mittee were  powers  and  duties  transferred  by  the  Local  Government 
Act,  1888,  to  the  council  or  councils  represented  on  the  committee 
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:ui(l  ilelogated  to  the  comuiittce  by  tlic  said  council  or  councils, 
and  as  if  any  borough  council  represented  on  the  committee  were  a 
county  council. 

(4.)  lu'cry  order  made  by  the  lioard  of  Trade  under  this  section 
shall  be  laid  for  thirty  days  before  both  Houses  of  Parliament  while 
in  session,  and  if  cither  House  within  that  period  resolves  that  the 
whole  or  any  part  of  the  order  ought  not  to  be  enforced  the  same 
sliall  not  have  any  force,  without  prejudice  nevertheless  to  the 
making  of  any  other  order  in  its  place.  Subject  to  any  such 
resolution,  every  order  so  made  shall  come  into  force  at  the 
e.\])iration  of  the  thirty  days  aforesaid. 

(5.)  In  case  a  county  council  or  borough  council,  to  whom  appli-  ige 

cation  has  been  made  by  not  less  than  twenty  inhabitant  ratejKiyers 
interested  in  sea  fisheries,  refuse  or  neglect  to  apply  to  the  Board  of 
Trade  to  create  a  sea  fisheries  district  for  the  space  of  six  months 
from  the  date  of  the  application,  the  persons  making  such  application 
shall,  within  twelve  months  from  tlie  date  thereof,  be  entitled  to 
apply  to  the  Board  of  Trade  for  an  order  establishing  such  sea 
fisheries  district,  and  the  Board  of  Trade  shall,  unless  the  council 
can  show  to  their  satisfaction  that  such  order  should  not  be 
made,  proceed  as  if  an  application  had  been  made  by  the 
council. 

(G.)  ]?efore  making  any  order  creating  a  sea  fisheries  district  the 
Board  of  Trade  shall  cause  the  draft  of  such  order  to  be  locally 
published  in  svich  manner  as  they  direct,  and  shall,  if  any  objections 
are  made  to  such  orders,  or  any  of  the  provisions  thereof,  cause  such 
local  inquiry  to  be  held  as  may  in  their  opinion  be  required.  Due 
notice  of  such  inquiry  shall  be  given  by  advertisement  or  otherwise, 
and  the  report  of  the  person  holding  such  inquiry  shall,  if  the 
order  is  made,  be  laid  with  the  order  before  both  Houses  of 
Parliament. 

3. — (1.)  A  local   fisheries  committee  for  a  sea  fisheries  district    liyelaws  for 


may  from  time  to  time,  subject  to  such   regulations  (//)  as  may  be 


regulation  of 
sen  fisheries. 
186 


(v)  The  following  regulations  were  made  by  tlie  Board  of  Trade,  9th  November, 
1894  ;  see  Stat.  Rules  .and  Orders,  1899,  p.  1828  :— 

1.  No  byelaw  shall  be  made  unless  notice  of  an  intention  to  jiropose  the  same 
shall  have  been  given  in  the  notice  convening  the  meeting  at  which  the  same  is 
proposed,  which  notice  .shall  be  served  by  post  or  otherwise  on  each  member  of 
tlie  committee  fourteen  days  at  least  before  the  date  of  such  meeting. 

2.  The  byelaw  as  made  shall  not  differ  in  any  material  particular  from  that  set 
forth  in  the  notice. 

3.  Tlie  byelaw  or  byelaws  shall  specify  the  ])enalty  to  be  imposed  for  any 
breach  thereof. 

4.  Notice  of  the  intention  to  apply  to  the  Board  of  Trade  for  confirmation  of 
any  byelaw  shall  be  given  by  advertisement  once  in  each  of  two  consecutive 
weeks,  in  one  or  more  newspapers  circulating  in  the  neighbourhood  of  the  district, 
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made  in  that  behalf  by  the  IJoard  of  Trade,  make  byelaws,  to  be 
observed  within  their  district,  for  all  or  any  of  the  following  jmrposes, 
namely, — 

(a)  For  restricting  or  prohibiting,  either  absolutely  or  snbject  to 

such  regulations  as  may  be  provided  by  the  byelaws,  any 
method  of  fishing  for  sea  fish  or  the  use  of  any  instrument 
of  fishing  for  sea  fish,  and  for  determining  the  size  of  mesh, 
form,  and  dimensions  of  any  instrument  of  fishing  for  sea 
fish  ; 

(b)  For  constituting  within  their  district  any  district  of  oyster 

cultivation  for  the  purposes  of  section  four  of  the  Fisheries 

40  &  41  Vict.  (Oyster,  Crab,  and  Lobster)  Act,  1877  ; 

c.  4'2, 

(c)  For  directing  that  the  proviso  to  section  eight  of  the  Fisheries 

(Oyster,  Crab,  and  Lobster)  Act,  1877,  which  perniits  edible 
crabs  in  certain  conditions  or  under  a  certain  size  to  be  taken 
by  or  be  in  the  possession  of  any  person  if  those  crabs  are 
intended  for  bait  for  fishing,  shall  not  apply  (?) ; 

and  slidll,   together  with  ;i  copy  of  the  liyel.iw,  lie  forwardeil  fortliwith  to  tlie 
Seeretniy  to  tlie  Adininilty. 
The  iiotire  shall  inchule — 

(a)  A  description  of  the  purport  of  the  hyelaw  ; 

(b)  A  notice  of  the  place  at  wljieh  a  copy  of  the  byelaw  may  he  inspected,  free 
of  chavfje,  or  may  be  obtained  on  payment  of  one  penny  ; 

(c)  A  notice  that  any  person  objecting  to  the  confirmation  of  the  liyehnv  may 
forward  a  statement  of  his  objection  in  writing  to  the  Board  of  Trade  on 
or  before  a  specified  date,  being  twenty-eight  days  after  tlie  date  of  tlie 
first  advertisement,  and  that  suctli  objector  is  required  at  tlie  same  time 
to  forward  a  copy  of  the  statement  to  the  clerk  of  the  committee. 

The  advertisement  shall  be  signed  by  the  clerk  of  the  committee,  and  shall  set 
forth  his  address. 

5.  The  a|>plication  for  confirmation  of  the  byelaws  shall  be  forwarded  to  tlie 
Board  of  Trade,  after  the  expiration  of  twenty-eight  days  from  the  date  of  the 
first  advertisement,  and  shall  have  attached  to  it — 

(a)  Two  copies  of  the  byelaw  signed  by  the  clerk  of  the  committee  ; 

(b)  A  coyiy  of  the  notice  convening  the  meeting  at  which  the  l)yelaw  was 
made,  endorsed  with  a  certificate  under  the  hand  of  the  person  by  whom 
the  same  was  issued  that  it  was  duly  served  in  the  manner  Iiercinbefore 
directed,  and  specifying  the  latest  date  of  such  service  ; 

(c)  A  co]iy  of  eaeli  newspaper  in  whicli  the  advertisement  appeared  ; 

(d)  A  certificate  of  the  date  of  service  of  the  notice  and  byelaw  on  the  Secretary 
to  the  Admiralty. 

6.  All  communications  fVirwarded  to  the  Board  of  Trade  sliall  be  on  foolscap 
paper,  and  sliall  lie  addressed  to  the  ''Assistant  Secretary,  Fisheries  Department, 
Board  ot  Trade,  Loudon,  S.  W. " 

7.  In  these  regulations  the  expression  "committee"  shall  be  understood  to 
include  a  board  of  conservators,  or  a  harbour  authority  exercising  the  jiowers  of  a 
committee,  and  the  expression  "district"  to  include  tlie  area  of  jurisdiction  of 
such  a  board  or  authority.  In  the  case  of  a  corporate  body,  the  seal  of  such  body 
shall  be  attached  to  the  copies  of  the  byelaw  submitted  for  confirmation. 

(-)  Local  fisheries  committees  also  have  power  to  make  byelaws  restricting  or 
prohibiting  the  taking  of  any  kind  of  sea  fish  ;  see  the  Fisheries  Act,  1891,  s.  7. 
They  have  .also  power  to  make  byelaws  for  other  purposes  •  see  Sea  Fisheries 
^Shellfish)  Regulation  Act,  1894,  s.  1,  poKt. 
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(d)  Fur  rcpciiliuy;  or  amending  any  order  («)  made  under  seetiou  202 

ten  of  the  Fisheries  (Oyster,  Crab,  and  Lobster)  Act,  1877,  or 

under  the  Fisheries  (Oyster,  Crab,  and  Lobster)  Act  (1877)   47  &  48  Vict. 

Amendment  Act,  1884  ;  ''•  ^l_ 

(e)  For    prohibiting    or    regulating   tiie    deposit    or    discharge   of 

any  solid  or  liquid  substance  detrimental  to  sea  tisii  or  sea 
fishing;  and 

(f)  For  repealing  or  amending  any  byelaw  made  in  jmrsuanee  of 

this  Act. 
(2.)  A  byelaw  made  in  pursuance  of  this  Act  may  provide  for  its 
application  eitlier  to  the  whole  or  any  specified  part  or  parts  of  tiie 
district  for  which   it  is  made,   and  either  during  the  whole  or  any 
specified  part  or  parts  of  the  year. 

3.  A  local   fisheries  committee  may,  by  their  byelaws,  impose  as    Penalties  for 

penalties  for  the  breach  of  any  byelaw  tines  not  exceeding  for  any   '"each  of 
^  •'     •'  ■        ,  ^  byelaws. 

one  offence  tlie  sum  of  twenty  pounds,  and  in  the  case  of  a  con- 
tinuing offence  the  additional  sum  of  ten  pounds  for  every  day  during 
which  the  offence  continues,  and  in  any  case  forfeiture  of  any  fishing 
instrument  used  or  sea  fish  taken  in  contravention  of,  or  found 
in  the  possession  of  a  person  contravening,  any  byelaw;  and 
any  such  penalties  may  be  recovered  and  enforced  on  summary 
conviction  {f>). 

4. — (1.)  A  byelaw  made  in  pursuance  of  this  Act  sliall  not  be  of  Confirmation 
any  validity  until  it  has  been  confirmed  Ijy  the  Board  of  Trade.  of  byelaws. 

(2.)  The  Board  of  Trade  may,  if  they  think  fit,  before  confirming 
a  byelaw  made  in  pursuance  of  this  Act,  cause  such  local  inquiry 
as  they  think  fit  to  be  held  with  respect  to  the  byelaw  and  may, 
in  any  case,  confirm  any  such  byelaw,  cither  without  modifications, 
or  with  such  modifications  as  may  be  assented  to  by  the  local 
fisheries  committee. 

5. — (1.)  The  local  fisheries   connnittee    shall   cause    copies  of  all   Copies  and 
byelaws  made   by  them  under  this  Act,   and  for  the  time  being  in   byelaws*^  ° 
force,   to  be  kept  jjosted  up   in  some   conspicuous   place    or  places 
within  their  district,  and  shall  supply  copies  of  all  such  byelaws  to 
any  applicant,  on   payment  of  a  sum  not  exceeding  one  penny  for 
each  copy. 

(2.)  The  production  of  a  copy  of  any  byelaw  made  in  pursuance 
of  this  Act,  purporting  to  be  signed  by  a  secretary  or  assistant 
secretary  of  the  Board  of  Trade,  shall  be  conclusive  evidence  of  the 
byelaw  and  of  tlie  due  making  and  confirmation  thereof. 


(a)  2.C.,  Onlt'is  ma  Jo  by  the  JJoard  of  Trade.     The  Fisheries  (Oyster,  Crab,  and 
Lobstur)   Act,    1877,    Aniondmcut    Act,    1S84,    is    repealed    by   this    Act;  see' 
schedule,  post. 

(b)  For juiisdiilioii  as  to  ollcnces,  see  Fisheries  Act,  ISltl,  s.  8. 
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6. — (1.)  Subject  to  am-  restrictions  or  conditions  as  to  expendi- 
ture made  by  tlie  council  or  councils  by  whom  a  local  fisheries 
committee  is  appointed,  the  committee  may  appoint  such  fishery 
officers  as  they  deem  expedient  (c)  for  the  pui-jjose  of  enforcing  the 
observance  within  their  district  of  byclaws  made  by  the  committee  : 
Provided  that  nothing  in  this  section  shall  exempt  the  coastguard 
and  Admiralty  officers  from  their  statutory  duty  in  enforcing  the 
laws  and  regulations  affecting  vessels  engaged  in  sea  tishing. 

(2.)  ('/)  For  the  piu-pose  of  enforcing  those  byelaws  everj'  such 
fishery  officer  may  within  the  limits  of  the  district,  or  of  anj'  adjoin- 
ing sea  fisheries  district  or  district  under  the  jurisdiction  of  salmon 
conservators,  or  of  a  harbour  authority, — ■ 

(a)  Stop  and  search  any  vessel  or  vehicle  used  within  the  district 

in  fishing  or  in  conveying  either  fish  or  any  substance  the 
deposit  or  discharge  of  which  is  prohibited  or  regulated  by 
any  such  byelaws  ;  and 

(b)  Search    and    examine    all    instruments  used    in    catching   or 

carrying  fish ;  and 

(c)  Seize   any  sea   fish   or   instrument    liable   to   be  forfeited    in 

pursuance  of  any  such  byelaws. 

(3.)  If  any  person  without  reasonable  excuse  (proof  whereof 
shall  lie  on  him)  refuses  to  allow  any  such  officer  to  exercise  the 
powers  conferred  upon  him  by  this  Act,  or  resists  or  obstructs  any 
such  officer  in  the  performance  of  his  duty,  he  shall  for  every  such 
offence  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
five  pounds. 

(■t.)  For  the  enforcement  of  the  provisions  of  any  such  byelaws 
every  such  officer  shall  be  deemed  to  be  a  constable,  and  to  have 
the  same  powers  and  privileges  and  be  subject  to  the  same  liabilities 
as  a  constable  duly  appointed  has  and  is  subject  to  in  his  constable- 
wick  at  common  law  or  by  statute. 

(5.)  A  local  fisheries  committee  may,  with  the  consent  of  any 
board  of  salmon  conservators,  appoint  as  an  officer  of  the  committee 
any  officer  of  tiie  board  ;  and  a  Ijoard  of  salmon  conservators  may, 
with  the  consent  of  a  local  fisheries  committee,  appoint  as  an  officer 
of  the  board  anj'  officer  of  the  committee. 

7.  It  shall  be  lawful  for  any  justice  of  the  peace  upon  information 
on  oath  that  there  is  probable  cause  to  suspect  any  breach  of  any 

((•)  The  restrictions  and  conditions  as  to  expenditure  in  connection  witli  the 
appointment  of  an  officer  must  be  made  before  the  oIKcer  is  appointed  :  I'/ie  Queen 
V.  Mayor  of  I'/i/vioutJi,  [1896]  1  Q.  B.  158.  Wlierc  a  local  fisheries  committee 
has  been  appointed  by  more  county  or  borough  councils  than  one,  it  is  not  open 
to  any  one  of  such  councils  to  make  restrictions  and  conditions  as  to  expenditure. 
The  conditions  and  restrictions  referred  to  in  this  section  can  only  be  injposed  by 
the  common  agreement  of  all  the  councils  rejiresented  on  the  committee  :  Ectj.  v. 
Korlh  EhUmj  of  Yorkshire  County  Court,  [1899]  1  Q.  B.  201. 

(rf)  See  also  the  Fisheries  Act,  1891,  .ss.  9—13. 
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liyclaw  iiiadi'  under  this  Act  to  luivc  l)eeii  cdiiimittcd  (jii  any  premises, 
or  that  any  sea  tisli  or  instnunent  liable  to  bo  forfeited  in  pursnance 
of  any  snch  byehiw  is  eoneealed  on  any  premises,  by  warrant  under 
his  hand  and  seal  to  autiiorisc  and  empower  any  fishery  officer 
appointed  under  tliis  Act,  or  any  jioliee  otlieer,  to  enter  the  jn-emises 
for  tlie  purpose  of  detecting  the  offence  or  the  concealed  fisli  or 
instrument  at  such  time  or  times  in  the  day  or  night  as  in  the 
warrant  may  l)e  mentioned,  and  to  seize  any  such  fish  or  instru- 
ments wliich  may  be  found  on  the  premises  :  Provided  that  the 
waiTant  sliall  not  continue  in  force  for  more  than  one  week  frcjm  the 
date  thereof. 

8.  Every  local  fisheries  committee  shall  collect  such  statistics  Relarns  by 
relating  to  the  sea  fisheries  within  the  district  of  the  committee  and  Jo"„),itLees 
make  such  returns  to  the   Board  of  Trade  as  to  the  proceedings  of 

the  committee  under  this  Act  and  as  to  the  sea  fisheries  aforesaid 
as  the  I'mard  i^f  Trade  may  reasonably  reipiire  :  Provided  that  any 
expenses  which  the  local  fisheries  committee  may  be  reipiired  by 
the  Board  of  Trade  to  incur  in  the  collection  of  statistics  shall  be 
borne  by  moneys  to  be  provided  by  Parliament. 

9.  The  Board  of  Trade  shall  convene  a  meeting  composed  of  not  Annual 
less  than  one  representative  selected  by  each  of  the  local  fisheries  ,.„,ii.psenti- 
committees  at  least  once  in  each  year,  to  confer  with  the  heads  of  lives  of  local 
the  Fishery  Department  of  the  Bi'ard  of  Trade,  and  for  consultative  ™"""'   '"'^■ 
purposes  on  matters  relating  to  this  Act. 

10.  The  expenses  of  a  local  fisheries  committee,  so  far  as  payable   Expenses  of 
by  a  county  council,  shall,  according  as  is   provided  by   the  order   committee. 
providing  for  the  constitution  of  the  local  fisheries  committee,  be 

general  or  special  expenses  within  the  meaning  of  the  Local  Govern- 
ment Act,  1888,  and  if  special  expenses  shall  be  charged  in  manner  51  &  52  Vict, 
directed  by  the  order,  and  the  expenses  of  the  conauittec,  so  far  as 
payable  by  the  council  of  a  borough,  shall  be  paid  out  of  the  borough 
rate  or  borough  fund  (e). 

11.  An   order  providing  for  the   constitution   of  a   local   fisheries   Contents  of 

committee  may  contain  such  regulations  consistent  with  this  Act   order  for 

constitution 
with  respect  to  the  number  and  mode  of  appointment  of  the  members   of  conmiittee. 

of  the  committee,  and  with  respect  to  other  matters  relating  to  the 

constitution  of  the  committee,  as  may  seem  expedient  to  the  Board 

of  Trade. 

12. — (1.)   Where  a  proposed   sea  fisheries   district  will  adjoin   or   Relations  of 

overlap  the   district  of  a   board   of  salmon   conservators,  the  Board    '"''"'  '■'?,'"'"?„ 
'  '  committees  to 

of  Trade  shall,  by  the  order  defining  the  limits  of  the  sea  fisheries   conservators 
district,  draw  a  line  at  or  near  the  mouth  of  every  river  or  stream   '""ts'anil  ™°° 
flowing   into   the  sea,  or   into  any   estuary   within    those   limits,   or   harbour 

authorities. 

(e)  See  al.so  the  Fisheries  Act,  1891,  s.  10. 
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at  the  option  of  the  Board  of  Trade  at  or  near  the  mouth  of  any 
estuary  within  those  limits,  and  the  sea  fisheries  district  shall  not 
extend  into  any  such  river,  stream,  or  estuary  above  that  line ;  but 
the  order  may  provide  that  with  respect  to  any  such  river,  stream,  or 
estuary,  or  any  area  subject  to  a  byelaw  made  under  section  thirty- 
nine,  sub-section  eight,  of  the  Salmon  Fishery  Act,  1873,  the 
conservators  shall  have  the  powers  of  a  local  fisheries  committee. 

{'2.)  Where  an  area  is  inider  tlie  jurisdiction  of  salmon  con- 
servators, or  of  a  harbour  authority,  and  an  application  for  the 
creation  of  a  sea  fisheries  district  comprising  that  area  or  any 
part  thereof  has  not  been  made  or  has  been  refused,  the  Board  of 
Trade  may,  if  they  think  fit,  by  order,  confer  on  the  conservators  or 
harbour  authority  the  powers  of  a  local  fisheries  committee  with 
respect  to  that  area,  and  may  vary  or  rescind  any  such  order  if  the 
area,  or  any  part  thereof,  is  subsequently  comprised  in  a  sea  fisheries 
district. 

(3.)  A  local  fisheries  committee  shall  not  have  jurisdiction  within 
any  area  for  the  time  being  subject  to  a  byelaw  made  imder  section 
thirty-nine,  sub-section  eight,  of  the  Salmon  Fishery  Act,  1873. 

(4.)  Where  salmon  conservators  or  a  harbour  authority  have 
the  powers  of  a  local  fisheries  committee  in  pursuance  of  this 
section,  those  powers  shall  be  exercised  subject  to  the  same 
conditions  as  if  exercised  by  a  local  fisheries  committee,  and  the 
provisions  of  this  Act  shall  apply  in  tlie  case  of  byelaws  made 
or  officers  appointed  in  exercise  of  any  such  powers  as  if  the 
byelaws  were  made  or  the  officers  appointed  by  a  local  fisheries 
committee. 

13.  Nothing  in  this  Act  shall  authorise  a  local  fisheries  committee 
to  make  anj'  byelaw 

(a)  prejudicially  affecting   any   right   of  several  fisher}',   or  any 

right  on,  to,  or  over  any  portion  of  the  seashore,  where  any 
such  right  is  enjoyed  by  any  person  under  any  local  or  special 
Act  of  Parliament,  or  any  Royal  charter,  letters  patent, 
prescription,  or  inunemorial  usage,  without  the  consent  of 
that  person  ;  or 

(b)  affecting   any   byelaw    made,   or  to  be  made,   by  a  board  of 

salmon  conservators,  and  for  the  time  being  in  force  within 
the  district  of  the  committee,  or  restricting  the  power  of  a 
board  of  salmon  conservators  to  make  any  such  byelaw  ;  or 

(c)  affecting  any  power  of  a  sanitary  or  other  local  authority  to 

discharge  sewage  in  pursuance  of  any  power  given  by  a 
general  or  local  Act  of  Parliament,  or  by  a  Provisional  Order 
confirmed  by  Parliament. 

14.  For  the  purposes  of  this  Act— 

The   expression    "  county    council "  shall   mean  a  couuty   council 
established  under  the  Local  Ciovernment  Act,  1888. 
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The  expression  "  borougli  comii'il  "  shall  mean  the  eiiiincil  nl'  any 
municipal  horougli  containing,  according  to  the  census  of 
1881,  a  population  of  not  less  than  20,000. 

The  expresbiou  "sea  tish  "  shall  not  include  salmon  as  delined  liy 
any  Act  relating  to  salmon,  but,  save  as  aforesaid,  sliall  mean 
fish  of  all  kinds  found  in  the  sea,  and  shall  also  include 
lobsters,  crabs,  shrimps,  prawns,  oysters,  mussels,  cockles,  and 
other  kinds  of  crustaceans  and  shell  fish. 

The  expression  "sea  "  includes  the  coast  up  to  high-water  mark. 

The  expression  "  vessel "  includes  ship,  boat,  lighter,  and  craft  of 
every  kind,  whether  stationary  or  navigated  by  steam  or 
otherwise. 

The  expression  "  person "  includes  any  body  of  persons  corporate 
or  nninoorporatc. 

The  expression  "  fishing  interests  "  includes  all  persons  interested 
in  fisheries,  cither  as  owners  of  fisheries  or  interests  therein, 
fishermen,  fishing-boat  owners,  smack  owners,  fish  curers, 
fish  merchants,  or  otherwise,  and  any  board  of  salmon 
conservators. 

The  expression  "  salmon  conservators  "  means  conservators  under 
the  Salmon  and  Freshwater  Fisheries  Acts,  1861  to  1886,  or 
any  of  thorn. 

The  expression  "  harb(.)ur  authority  "  means  any  body  corporate, 
persons,  or  person  being  or  claiming  to  be  proprietors  or 
proprietor  of,  or  entrusted  with  the  duty  of  improving, 
managing,  maintaining,  or  regulating  any  harbour. 

15.  This  Act  shall  not  extend  to  Scotland  or  Ireland.  Extent  of  Act. 

16.  The  Acts  described  in  the  Schedule  to  this  Act  are  hereby   Repeal, 
repealed,  without  ])rojudice  to  any  order  made  or  thing  done  under 

any  such  Act  before  the  passing  of  this  Act. 

17.  This  Act  may  be  cited  as  the  Sea  Fisheries  Kegulation  Act,    .Short  title. 
1888. 


SCKEUULE. 
Acts  Repealed. 


Se.ssiou  and  Chapter. 


44  &  45  Vict.  c.  11 
47  &.  48  Vict.  c.  2(3 


Short  Title. 


The  Sea  Fisheries  (Clam  and  Bait  Bodsl  Act,  1881. 
The   Fisheries   (Oyster,   Crab,   and  Lobster)  Act 
(1877)  Ameudiiient  Act,  1884. 
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17  &  18  Vict, 
c.  104. 


42  &  43  Vict, 
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46  &  47 
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Vict. 


^n  Act  to  ccnry  into  effect  an  International  Declaration  respecting  the 
North  Sea  Fisheries,  ami  to  amend  the  Law  relating  to  Sea 
Fisheries  and  Salmon  and  Freshwater  Fisheries. 

[21st  iw\y,  1891.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

Part  I. 

Belgian  Declaration  and  Sea  Fisheries  Act,  1883. 

1.  The  Declaration  set  out  in  the  Schedule  to  this  Act  (hereinafter 
referred  to  as  tlie  Sclieduled  Declaration)  is  hereby  confirmed,  and 
the  Articles  thereof  shall  be  of  the  same  force  as  if  they  were  enacted 
in  the  bodj'  of  this  Act. 

2. — (1.)  Any  commission  appointed  by  the  Board  of  Trade  in 
pursuance  of  Article  One  of  the  Scheduled  Declaration  shall,  for  the 
purpose  of  its  duties,  liavo  the  same  powers  as  an  inspector  appointed 
by  the  Board  of  Trade  in  pursuance  of  section  fourteen  of  the  Mercliant 
Shipping  Act,  1S54  (/),  and  sections  fifteen  and  sixteen  of  that  Act 
shall  apply  as  if  the  commission  were  such  an  inspector. 

(2.)  Any  such  commission  may  take  security,  in  such  form  (</)  as 
the  Board  of  Trade  may  by  rule  prescribe,  for  the  attendance  of  a 
witness  before  a  Court  of  justice  in  Belgium,  and  any  sum  which  may 
become  due  in  pursuance  of  such  a  security  may  be  recovered  in  lilie 
manner  as  a  sum  due  in  pursuance  of  a  security  given  under  the 
Summary  Jurisdiction  Act,  1871). 

3.  A  document  purporting  to  be  certified  by  a  Secretary  or 
Assistant  Secretary  of  the  Board  of  Trade  to  be  a  report  made  or 
certificate  given  in  pursuance  of  Article  Three  of  the  Scheduled 
Declaration  shall  be  deemed  to  be  such  a  report  or  certificate  and 
to  have  been  duly  forwarded. 

4.  If,  either  within  or  without  the  exclusive  fishery  limits  of 
the  British  Islands,  any  person  belonging  to  a  British  sea  fishing 
boat  acts  in  contravention  of  Article  Four  of  the  Scheduled  Declara- 
tion, he  shall  be  liable  to  the  like  penalty  as  for  a  contravention  of 
Articles  Thirteen  to  Twenty-two  of  the  First  Schedule  to  the  Sea 
Fisheries  Act,  1883(/«). 

(/)  Now  sects.  728,  729,  730  of  the  Merchant  Shipping  Act,  1894. 

{g)  The  Board  of  Trade  have  jirescribed  sucli  forms  ;  see  Stat.  Rules  and  Orders, 
1891,  p.  292. 

Ill)  Fine  not  exceeding  50/.,  or  imprisonment  for  a  term  not  exceeding  three 
niontlis  with  or  witliout  liard  lalmur. 
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Proviik'il  that  if  tlio  Schciluk'il  1  )eciiinitiuu  censes  to  be  binding  on 
Her  Majesty,  this  section  shall  cease  to  a])ply  in  the  ease  of  injuries 
to  the  gear  or  boat  of  a  tishcrinan  being  a  subject  of  the  foreign 
State  party  to  the  Dechiration,  but  sliall  nevertheless  continue  to 
ajijily  as  between  British  subjects. 

5.  In  the  event  of  any  contravention  of  section  seven  of  tlie  Sea   Forfeitiu-e 
Fisheries  Act,  1883,  on  the  part  of  any  foreign  sea  fishing  boat,  or  of  against 
any  person  belonging  thereto,  any  fish  or  fishing  gear  found  in  the    46  &  47  Vict, 
boat  or  shown  to  have  been  taken  or  used  by  any  person  belonging  to     — '  ■  • 
the  boat  within  the  exclusive  fishery  limits  of  tlic    British   Islands 
shall,  on  conviction  for  the  offence,  be  liable  to  be  forfeited. 

6. — (1.)  This  Part  of  this  Act  shall  be  construed  as  one  with  the   Constmctlou, 

Sea  Fisheries  Act,  1883,  and,  so  far  as  relates  to  Scotland  and  the  go,,!,',,'","^,,- 

parts  of  the  .sea  adjoining  Scotland,  also  as  one  with  the  Sea  Fisheries   ment  oftliis 

(Scotland)  Amendment  Act,  1885.  '  „. ' 

48  &  49  Vict 
(2.)    In  particular,  the  powers  of  making  Orders   in   Council   con-   c.  70. 

ferred  bj-  sections   three  and  twenty-three  of  the  Sea  Fisheries  .\ct, 

1883,  may  be  exercised  for  the  purposes  of  this  Part  of  this  Act,  and 

section  twenty-threeof  the  said  Act  shall,  for  the  purpose  of  any  such 

Order,  apply  as  if  the  Schedule  to  this  Act  were  the  First  Schedule  to 

that  Act,   and    the  Declaration    referred    to   in    this   Act    were    the 

Convention  referred  to  in  that  Act. 

(3.)  The  Sea  Fisheries  Act,  1883,  the  Sea  Fisheries  (Scotland) 
Amendment  Act,  1885,  and  this  Part  of  this  Act  may  be  cited 
collectively  as  the  Sea  Fisheries  Acts,  1883  to  1891. 

(-1.)  This  Part  of  this  Act  shall  come  into  force  on  such  day 
as  may  be  fixed  in  that  behalf  by  a  notice  published  in  the  London 
Cazette  (»'). 

Part  II. 

Sea  Fisheries  Regulation  Act,  1888. 

7.  The  powers  of  a  local  fisheries  committee  to  make  byelaws  in   Extension  of 

pursuance  of  section  two  of  the  Sea  Fisheries  Kegulatiou  Act,  1888,   P°"'r';?  "'  . 
'■  o  '  I    local  iislienes 

shall  extend  to  making  byelaws,  to  be  observed  within  their  district,  coniinittee 

for   restricting   or   prohibiting,    either   entirely    or   subject   to  any  i°!'  1"''.'^'"° 

exceptions  and  regulations,  the  fishing  for  or  taking  of  all  or  any  51  &  ii2  Vict, 

specified  kinds  of  sea  fish  during  any  period  specified  in  any  such  '^'  ''^' 
byelaw.                                                        '                                            '  ^^^ 

8.  Wiicre  any  offence   under  the  Sea  Fisheries  Regulation  Act,    Jiuis.liitiou 
1888,  or  under  any  byelaw  made  in  pursuance  thereof,  is  committed    "**  *"  ollcuces. 
on  the  sea  coast  or  at  sea  beyond  the  ordinary  jurisdiction  of  a  Court 

of  summary  jurisdiction  and  not  on  or  from  a  ship  or  boat,  it  shall 
be  deemed  to  have  been  committed  within  the  body  of  any  county 

(i)  The  (late  W.1S  1.5tli  September,  1891  ;  see  London  Gazette,  1891,  \>.  4777  ; 
Stat.  Rules  and  Orders,  1891,  j).  292. 
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abutting  on  that  sea  coast  or  adjoining  that  sea,  and  may  be  tried 
and  punished  accordingly. 

9.  A  local  fisheries  committee  appointed  in  pursuance  of  the  Sea 
Fisheries  llegulation  Act,  lys8,  may,  within  their  district,  enforce 
the  provisions  of  the  Fisheries  (Oyster,  Crab,  and  Lobster)  Act,  1877, 
and  of  any  other  Act  relating  to  sea  fisheries. 

10.  Any  county  or  borough  council  maj',  if  they  think  fit,  pay  or 
contribute  to  any  expenses  incurred  by  a  board  of  salmon  conservators 
in  exercise  of  their  powers  under  the  Sea  Fisheries  Regulation  Act, 
1888. 

11.  This  Part  of  this  Act  shall  be  construed  as  one  with  the  Sea 
Fisheries  Regulation  Act,  1888,  and  that  Act  and  this  Part  of  this 
Act  may  be  cited  collectively  as  the  Sea  Fisheries  Regulation  Acts, 
1888  and  1891. 

Part  III. 

Salmon  and  Fheshwatkh  Fishehies. 

12. — (1.)  The  Board  of  Trade  may,  if  they  think  fit,  issue  a 
certificate  forming  a  fishery  district  for  the  river  Stour  (dividing  the 
counties  of  Suffolk  and  Essex),  its  estuary,  and  its  tributaries,  and 
such  waters  and  coasts  as  may  be  declared  in  the  certificate  to  belong 
thereto,  and  may  thereby  fix  the  number  of  conservators  to  be 
appointed  as  a  board,  and  the  number  of  the  members  of  the 
board  of  conservators  to  be  appointed  by  each  county  in  the  district, 
and  may  make  such  other  arrangements  as  may  seem  to  the 
Board  necessary  or  projier  in  connexion  with  the  formation  of  the 
district. 

(2.)  On  the  issue  of  a  certificate  under  this  section  the  provisions 
of  the  Norfolk  and  Stiftblk  Fisheries  Act,  1877,  and  of  section  eight 
of  the  Freshwater  Fisheries  Act,  1884,  shall  cease  to  apply  witliin 
the  district  formed  by  the  certificate,  and  the  provisions  of  the 
Salmon  and  Freshwater  Fisheries  Acts,  1861  to  1886,  shall  apply 
therein  as  if  no  part  of  the  district  were  included  in  the  county  of 
Sufiblk,  and  the  district  so  formed  shall  for  all  purposes  be  deemed 
to  be  a  district  formed  under  the  provisions  of  the  said  Salmon  and 
Freshwater  Fisheries  Acts  other  than  the  Norfolk  and  Suffolk 
Fisheries  Act,  1877. 

(3.)  On  the  issue  of  the  certificate  the  certificates  of  the  formation 
of  the  Stour  (Essex),  and  Stour  (Suffolk)  fishery  districts,  dated  the 
nineteenth  day  of  March,  one  thousand  eight  hundred  and  eighty- 
eight,  shall  cease  to  have  efl'ect,  so,  however,  that  nothing  in  this 
section  shall  affect  the  validity  of  anything  done  or  suffered  under 
the  certificates,  and  that  all  proceedings  under  the  certificates  and 
]iending  at  the  date  of  the  issue  of  the  new  certificate  may  be  carried 
on  and  completed  as  if  the  old  certificates  were  in  force. 
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(4.)  Any  byeUuvs  mado  under  tht'  Salmon  and  I'rcslnvater  Fisheries 
Acts,  1861  to  1886,  or  any  of  them,  and  in  force  witliin  tiio  districts 
or  either  of  them  at  the  date  of  the  new  certificate,  shall,  notwith- 
standing any  limitation  of  time  for  the  continuance  of  such  byelaw, 
continue  to  be  in  force  until  repealed  bj-  the  board  of  conservators  of 
the  new  district,  and  the  board  may,  if  it  thinks  fit,  repeal  any  such 
byelaws  in  manner  provided  for  the  repeal  of  byelaws  made  inider 
the  Freshwater  Fisheries  Act,  1884.  4    &  43  Vict. 

(5.)  The  persons  who  are   at   the   date   of   the  issue   of  the   new    ''■ 
certificate  the  members  of  the  board  of  conservators  of  the  Stour 
(Kssex)  fishery  district  shall   be   the   first   appointed  members  re])re- 
senting  the  county  of  Essex  on  the  board  of  the  new  district,  and 
shall  come  into  office  on  the  issue  of  the  certificate. 

TAKr  IV. 
General. 

13.  The  powers  conferred  by  the  Sea  Fisheries  Act,  1883,  or  this  Explanatiou 
Act,  or  any  other  Act  relating  to  sea  fisheries,  or  by  any  Act  relating  of  tavy,""  jeo-al 
to  salmon  and  freshwater  fisheries,  upon  any  authorities  or  officers  procceilings 
to  enforce  any  such  Act  shall  not  be  construed  as  limiting  or  taking  i,-i^]',.|.ies    " 
away  the  power  of   any  other   person   to   take   legal    proceedings  Acts. 

for   the   enforcement    of    any   such   Act   or   of   any   byelaw   made 
thereunder  (k). 

14.  This  Act  may  bo  cited  as  the  Fisheries  Act,  1891.  Shorr  title. 


SCHEDULE. 

Declaration  re.specting  the  Noeth  Sea  Fisuekies. 

The  Government  of  Her  Majesty  the  Queen  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  and  the  Government  of  Ilis  Majestj-  the  King 
of  the  Belgians,  being  desirous  of  simplifying  the  proced\u-e  for  the 
settlement  of  differences  between  British  and  Belgian  fishermen  in  the 
North  Sea  outside  territorial  waters,  and  of  reducing  as  much  as  pcssible 
the  injuries  they  may  sustain  from  the  fouling  of  their  fishing  gear,  have 
agieed  upon  the  following  j)rovisions  : — 

AuTlCLE  I. — Whenever  a  enmplaint  involving  a  claim  for  damages  shall 
be  jjreferred  by  a  fisherman  of  one  of  the  two  countries  against  a 
fisherman  of  the  other  country,  it  shall  be  refen-ed  for  iireliminary 
inquiry — in  Belgium,  to  a  commission  composed  of,  at  least,  two 
officers  appointed  bj-  the  Minister  of  Railways,  Posts,  and  Tele- 
graphs ;  in  the  United  Kingdom,  to  a  commission  also  composed  of, 
at  least,  two  officers  appointed  by  the  Board  of  Trade ;  these  officers 
shall  hold  their  iu<iuiry  at  the  place  where  the  allegations  of  the 
complainants  can  most  easily  be  verified. 

(A-)  A  water  bailift'  can  institute  proceedings  without  the  authority  of  the 
conservators  :  Pnllwk  v.  Mokcs,  (1894)  70  L.  T.  378,  overruUng  Amhtson  v. 
Hamlin,  (1890)  25  Q.  B.  D.  221 . 
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Article  II. — No  complaint  shall  be  transmitted  either  to  the  British 
or  to  the  Belgian  Government,  as  the  case  may  be,  unless ; — 

1.  The  commission  has  recognised  it  as  well  founded; 

2.  Such  fishermen  as  are  specified  by  the  commission  engage  them- 
selves to  appear  in  person  in  ease  thoj'  should  be  summoned  to  give 
evidence. 

Akticle  III. — The  complaints  must  be  accompanied  by — 

1 .  A  report  from  the  commission  of  inquiry ; 

2.  A  certificate  from  tliis  commission,  verifying  the  ownership  of 
the  lost  or  injured  fishing  gear ; 

3.  A  certificate  of  an  expert  nominated  (as  the  case  may  be),  in  the 
United  Kingdom  by  the  Board  of  Trade,  in  Belgium,  by  the  Minister 
of  Hallways,  Posts,  and  Telegraphs,  and  giving  an  estimate  of  the 
damages  in  money  value. 

These  certificates  must  be  forwarded  through  the  proper  diplomatic 
channel,   and  shall  be  received  as  evidence  unless  the  contrary  is 
proved. 
193  Article  IV. — When  a  fishennan  fouls  or  otherwise  interferes  with  the 

fishing  gear  of  another  fishennan  he  shall  take  all  necessary  measures 
for  reducing  to  a  minimum  the  injuries  which  may  result  to  the  gear 
or  to  the  boat  of  the  other  fisherman. 

Article  V. — In  the  Kingdom  of  Belgium  the  tiibunal  which  has 
cognizance  of  an  infraction  of  the  North  Sea  Fisheries  Convention  of 
the  6th  May,  1SS2,  or  of  Article  IV.  of  the  present  declaration,  shall 
be  empowered  to  award  dam.ages  for  injru-y  to  person  or  property  at 
the  request  of  the  injured  j)arty  and  at  the  suit  of  the  official 
prosecutor. 

The  execution  of  awards  of  damages  shall  be  effected,  on  the 
application  of  the  f>fficial  prosecutor,  by  the  comiietent  administra- 
tion, which  will  advance  the  costs  and  recover  them  from  the 
condemned  parties  according  to  the  usual  process  of  law  in  such 
cases. 

In  the  United  Kingdom  the  Coui't  before  which  jn'oceedings  are 
taken  for  the  above-mentioned  infractions  shall  be  empowei'cd.  ;it  the 
suit  of  the  official  prosecutor  on  the  request  of  the  injured  party,  to 
award  damages  for  injury  to  person  or  property,  and  the  otficial 
prosecutor  shall,  at  his  own  cost,  recover  the  sum  so  awarded,  or  so 
much  thereof  as  is  possible,  from  the  parties  liable. 

The  amount  of  damages  recovered,  as  stipulated  above,  shall  be 
remitted  free  of  cost  to  the  injured  party  through  the  proper 
diplomatic  channel. 

Article  VI. — The  high  contracting  parties  engage  to  take,  or  to 
propose  to  their  respective  Legislatures,  the  necessary  measures  for 
insui'Lug  the  execution  of  the  present  declaration,  and  especially  for 
punishing,  either  by  fine  or  imprisonment,  or  both,  persons  who  may 
contravene  Article  IV. 

Article  VII. — The  i)resent  declaration  shall  be  ratified,  and  the 
ratifications  shall  be  exchanged  at  Brussels  as  soon  as  possible. 

Article  VIII. — The  present  declaration  shall  come  into  force  at  a 
date  to  be  agreed  upon  subsequently  bj-  the  high  contracting  parties. 

It  shall  remain  in  force  for  three  years  from  that  date,  and  in  the 
event  of  neither   of  the   high   contracting  parties   having   notified 
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twolvo  months  before  the  expiry  of  the  said  period  of  three  years  their 
intention  of  terminatinn;  it,  it  shall  continnn  to  remain  in  force  for  a 
year,  and  so  ou  from  year  to  year. 

In  witness  whereof  the  undersigned  Envoy  Extraordinary  and 
Minister  Plenipotontiarj'  at  Brussels  of  Her  Majesty  the  (iueen  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  and  the  under- 
signed Minister  for  Foreign  Affairs  of  His  Majesty  the  King  of  the 
Belgians,  have  drawn  up  the  present  Declaration  in  duplicate,  and 
have  affixed  thereto  the  seals  of  their  anus. 

Done  at  Brussels,  the  2ud  May,  1891. 

(L.s.)    Vivian. 

(L.s.)    Le  Prince  de  Ciiimay. 


55  ifc  56  Vict.  c.  50. 

An    Act    to    amcml   the   Law    relatituj    to    Salmon    and    Freshwater 
Fisheries.  [27th  June,  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authoritj' 
of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Salmon  and  Freshwater  Fisheries    Short  title. 
Act,  1892,  and,  so  far  as  is  consistent  with  the  tenor  tliereof,  shall  be 

read  as  one  with  the  Salmon  and  Freshwater  Fisheries  Acts,  1861  to 
1886,  and  with  Parts  III.  and  IV.  of  the  Fisheries  Act,  1891,  and 
those  Acts  and  this  Act  may  collectively  be  cited  as  tlie  Salmon  and 
Freshwater  Fisheries  Acts,  1861  to  1892. 

2.  This  Act  shall  not  extend  to  Scotland  or  Ireland.  Application 

of  Act. 

3.  During  the  jjoriod  between  the  third  day  of  September  and  the   consi„„„n.„t 

first  day  of  February,  both  inclusive,  no  person  shall  consign  or  send   of  salmon 
by  any  common  or  other  carrier  any  salmon  trout  or  char  unless  the  ^j^^^. 
package  containing   the   same   shall   be   conspicuously   marked   by  225 

painting  or  branding  the  word  salmon  trout  or  char  respectively  on 
the  outside  thereof,  and  during  such  period  any  ofhcer  of  Customs, 
any  ofhcer  of  any  board  of  conservators  acting  within  the  area  of  the 
jurisdiction  of  such  board,  any  officer  of  a  market  authority  acting 
witliin  the  area  of  the  jurisdiction  of  such  authority,  any  officer 
appointed  for  that  purpose  in  writing  by  the  Board  of  Trade,  and  any 
officer  appointed  in  writing  by  the  Fishmongers  Company  at  any 
place  may  open  any  package  so  consigned  or  sent  or  brought  to  any 
place  to  be  so  consigned  or  sent,  and  suspected  to  contain  salmon 
trout  or  char,  and  if  such  package  is  found  to  contain  salmon  trout  or 
char  and  is  not  marked  in  accordance  with  this  section,  or  if  there  is 
reasonable  cause  to  suspect  that  the  salmon  trout  or  char  contained 
in  any  marked  package  is  being  dealt  with  contrary  to  law,  may 
detain  such  package  and  the  contents  thereof  until  proof  is  given  in 


384 


66  L^-  56  VICT.  c.  50. 


Legal  i>io- 
cecdinss. 


Contiuuatiou 
of  existing 
provisions. 

Definitious. 


manner  provided  by  law  that  sueli  salninn  trout  or  char  is  not  being 
so  dealt  with,  and  in  lilie  manner  and  under  lilic  conditions  m.ay 
detain  any  such  salmon  trout  or  char  not  packed  in  any  package,  and 
if  before  such  proof  is  given  any  salmon  tront  or  char  detained  under 
the  provisions  of  this  section  becomes  unfit  for  human  food,  may 
destroy  the  same.  Any  person  offending  against  this  section  or 
refusing  to  allow  any  person  acting  under  the  autliority  thereof  to 
exercise  tlie  powers  conferred  thereby,  or  obsti-ucting  any  such  person 
in  the  exercise  of  those  powers,  shall  be  liable  for  every  such  offence 
to  a  penalty  not  exceeding  five  pounds.  Any  package  containing 
salmon  tront  or  char,  and  not  marked  in  accordance  with  this  section, 
shall  be  forfeited,  together  with  the  contents  thereof,  on  the  con- 
viction of  the  offender. 

4.  Proceedings  against  a  person  contravening  any  of  the  provisions 
of  the  Salmon  and  Freshwater  Fisheries  Acts,  1861  to  ]  892,  maybe 
instituted  before  a  Court  of  summary  jurisdiction  in  any  place  in 
which  the  salmon  trout  or  char  in  respect  whereof  the  proceedings 
are  taken  may  be  foimd,  and  auy  salmon  trout  or  char  which  may  be 
forfeited  upon  the  conviction  of  an  oflenuer  shall  be  disposed  of  as 
the  Court  may  direct. 

5.  Nothing  in  this  Act  shall  be  deemed  to  take  away  or  repeal  any 
provision  of  any  existing  Act  of  Parliament,  but  the  provisions  of  this 
Act  shall  be  in  addition  to  all  such  provisions. 

6.  In  this  Act,  unless  there  is  something  inconsistent  in  the  context, 
the  expressions  hereinafter  mentioned  shall  have  the  meanings  hereby 
respectively  assigned  to  them,  that  is  to  say ; 

(a)  "  Package  "  shall  mean  and  include  any  box,  basket,  barrel, 

case,  receptacle,  sack,  bag,  wrapper,  or  other  thing  in  which 
fish  is  placed  for  the  purpose  of  carriage,  consignment,  or 
exportation  ; 

(b)  "  Market  authority  "  shall  include  any  corporation  or  sanitary 

authority,  or  any  body  of  trustees  or  undertakers  having 
power  to  maintain  or  regulate  any  market  ; 

(c)  "  Fishmongers    Company  "    sliall     mean     the    wardens    and 

commonalty  of  the  Mystery-  of  Fishmongers  of  the  city  of 
London  ; 

(d)  "Salmon  trout  and  char  "shall  include  part  of  any  such  fish 

respectively. 


50  cfc 


Vict.  o.  17.      1893. 


An  Act  to  carri/  into  effect  an  International  Convention  restpeciinff  the 
Liipior  Traffic  in  the  N',rth  Sea.  [29th  .June,  189.3.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and   consent  of  tiie  Lords  Spiritual  and  Temporal,  and 
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Comiium.s,  in  this  present  Parliament  assembleil,  an<l  liv  tiio  autlioritv 
of  tlie  same,  as  follows  : 

1.  The  Convontion  set  o>it  in   the  schedule  to  this  Act  (herein-   CoiilUiuation 
after  referred  to  as  the  scheduled  Convention)  is,  with  the  Protocol  "'^""""tiou. 
thereto  annexed,   hereby  confirmed,   and   the  articles   thereof  shall 

be  of  the  same  force  as  if  they  were  enacted  in  the  body  of  this  Act. 

2.  If  within  the  North  Sea  limits  but  outside  territorial  waters  I'eimlty  for 
any   person   on   board   or   belonging   to   a    ]5ritish   vessel    supplies  pxl.'i\' ,^','"|^,' , 
spirituous    liquors   to   any  person   on    lioai-d   or  belonging  to   a  sea  w  <itlii-r\vise 
fishing  boat  he  shall  be  liixble—                                        ^  selling  spirits. 

(a.)  if  the  licpiors  are  supplied  in  exchange  for  any  article  not 
belonging  to  the  person  supplied,  to  a  fine  not  exceeding 
fifty  pounds,  or,  in  the  discretion  of  the  Court,  to  imprison- 
ment for  a  term  not  exceeding  three  months,  witii  or  without 
hard  labour  ;  and 

(b.)  if  the  licjuors  are  sold  otherwise  than  by  way  of  excliange  for 
any  .such  article,  to  a  fine  not  exceeiliiig  thirty  pounds,  or  in 
the  discretion  of  the  Court,  to  imprisonment  for  a  term  not 
exceeding  three  months,  with  or  without  hard  labour. 

3.  If  within  the  North  Sea  limits  but  outside  territorial  waters  Peualty  I'm' 
any  j)erson  ou  board  or  belonging  to  a  British  sea-fishing  boat  .s|,i,it.s  bv" 
purchases  spirituous  liquors,  he  shall  be  liable —  ixcli.-iii{{e  or 

(a.)  if  he  gives  any  article  not  belonging  to  him  in  exchange  for 
the  liquors,  to  a  fine  not  exceeding  fifty  pounds,  or,  in  the 
discretion  of  the  Court,  to  imprisonment  for  a  term  not 
exceeding  three  months,  with  or  without  hard  labour;  and 

(b.)  if  he  purchases  the  liquors  otherwise  than  by  way  of  exchange 
for  any  such  article,  to  a  tine  not  exceeding  ten  pounds. 

4.  If  within  the  North  Sea  limits  but  outside  territorial  waters    Penalty  for 
anj'  person  on  board  or  belonging  to  a  British  vessel  deals  with  any   ]{^.p|,^.^, 
person  on  board  or  l)elonging  to  a  sea-fishing  boat  in  any  provisions 

or  other  articles  for  his  use,  except  spirituous  liquor,s,  without  a 
licence  granted  in  pursuance  of  Article  three  of  the  scheduled  Conven- 
tion, or  without  carrying  on  his  vessel  the  mark  agreed  upon  in 
pursuance  of  that  Article,  or  in  contravention  of  any  conditions  of  a 
licence  so  granted,  he  shall  be  liable  to  a  line  not  exceeding  twentj- 
pounds,  and  his  licence  may  be  revoked. 

6.    llcr  Majesty  the  Queen  may  from  time  to  time  by  Order   in    Power  to 
Council  make  regulations  for  any  of  the  following  inir])oses  :  ti'on.^as''i"'  ' 

(a.)  for  prescribing  tlie  mode  in  which  licences  under  Article  three   lieencus  :inil 

of  the  scheduled  Convention  are  to  be  granted,  renewed,  and     '  ■       ». 

revoked  :  and 
(b.)  for  prescribing  the  mode  of  a[)|ilicnticin  fur  such  licences,  and 

the    conditions  under  which,  and   the   time   for   which,   the 

licences  are  to  be  granted  :  and 
F.  c  c 
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(c.)  generally  for  giving  effect  to  any  of  the  provisions  of  this  Act 
or  any  of  the  articles  of  the  scheduled  Convention  (/). 

6.  For  the  purpose  of  enforcing  the  provisions  of  this  Act  in 
the  case  of  British  and  foreign  vessels,  whether  within  or  beyond 
the  North  Sea  limits,  all  British  and  foreign  sea-tishery  officers 
respectively  within  the  meaning  of  the  Sea  Fisheries  Act,  1883, 
shall  have  the  same  powers,  and  be  entitled  to  the  same  protection, 
as  they  have  and  are  entitled  to  for  tlie  purpose  i>f  enforcing  the 
provisions  of  that  Act  in  the  case  of  British  and  foreign  sea- fishing 
boats  respectively.  i 

Provided  that  in  the  case  of  a  vessel  not  being  either  a  sea-fishing 
boat  or  a  vessel  habitually  employed  in  dealing  with  fishermen  tiie 
power  of  a  sea-fishery  officer  to  take  the  vessel  to  any  port  shall  not 
be  exercised,  unless  the  sea-fishery  officer  is  satisfied  that  its  exercise 
is  necessary  for  the  suppression  of  grave  disorder. 

7.  Sections  sixteen,  eighteen,  nineteen,  twenty,  twenty-one,  and 
twenty-two  of  the  Sea  Fisheries  Act,  18S3,  shall  ajiply  in  the  case  of 
offences,  fines,  and  legal  proceedings  under  this  Act  in  the  same 
manner  as  they  apply  in  the  case  of  offences,  fines,  and  legal  proceed- 
ings under  that  Act,  and  in  those  sections  as  so  applied  the  expression 
"  sea-fishing  boat  "  sluxll  include  any  vessel. 

8.  Section  seventeen  of  the  Sea  Fisheries  Act,  1883,  shall  applj'in 
the  case  of  any  formal  statement  drawn  up  in  pursuance  of  Article 
seven  of  the  scheduled  Convention  in  the  same  manner  as  it 
applies  in  the  case  of  any  document  drawn  up  in  pursuance  of  the 
Convention  set  out  in  the  First  Schedule  to  tliat  Act. 

9.  In  this  Act— 

The  expression  "  Nortii  Sea  limits"  siiall  niean  tlie  limits  of  the 

North  Sea  as  fixed  by  Article  four  of  the  Convention  set  out  in 

the  First  Schedule  to  the  Sea  Fisheries  Act,  1883. 
The    exjjression    "territorial   waters"   shall    mean    tlie   territorial 

waters  of  Her  Majesty's  dominions  as  defined  bj-  the  Territorial 

Waters  Jurisdiction  Act,  1878. 
The  expression  "  sea-fishing  boat  "  shall  have  the  same  meaning 

as  in  the  Sea  Fisheries  Act,  1883. 
The  expression  "  vessel  "  shall  inehuie  ship,  boat,  lighter,  and  craft 

of  every  kind,  whether  navigated  by  steam  or  otherwise. 
The   expression    "spirituous   liquors"  shall  include   every  liquid 

obtained    by    distillation    and    containing    more    than    five    per 

centum  of  alcohol. 
10. — (1.)  This  Act  shall  come  into  force  on  such  day  as  may  bo 
fixed  by  a  notice  in  that  belialf  jmlilished  in  the  London  Gazette  (in), 

(I)  Kegulations  as  to  granting  renewal  and  revocation  of  licences  were  made  by 
Order  in  Conncil  Ainil  30tli,  1899  :  Stat.  Enles  and  Orders,  1894  (Xo.  121). 

(Hi)  Tlie  Act  eanic  into  force  on  M.ay  23i'd,  1891  ;  .see  notice  of  Board  of  Trade  ; 
Stat.  Rules  and  Order.-,  1894,  p.  123. 
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(2.)  The  provisions  of  tliis  Act,  rolatiiij,'  to  the  sea-fishery  officers 
of  any  foreign  State  bound  by  the  Convention  set  out  in  tlic  First 
Schedule  to  the  .Sea  Fisheries  Act,  1883,  sliall  continue  in  operation 
notwithstanding  the  termination  of  the  operation  of  that  Convention 
as  respects  that  foreign  State. 

(;i.)  So  niucli  of  tiiis  Act  as  has  effect  outside  territorial  waters 
shall,  if  the  scheduled  Convention  ceases  to  be  binding  on  Her 
Majestj',  cease  to  a])ply  to  the  vessels  and  officers  of  any  foreign 
State  bound  by  the  scheduled  Convention,  but,  subject  as  aforesaid, 
tills  Act  shall  continue  in  force  notwithstanding  the  determination 
of  the  scheduled  Convention. 

(4.)  A  notification  in  the  London  Ga/ette  shall  be  sufficient 
evidence  of  the  adhesion  of  any  foreign  State  to  the  scheduled 
C'onvention,  and  of  the  application  of  this  Act  to  tlie  vessels  and 
officers  of  any  foreign  States. 

11.  The  North  Sea  Fisheries  Act,  1888,  is  hereby  repealed.  liepeul  of 

12.  This    Act    may   be    citeil    as    the    North   Sea   Fisheries    Act,    i'-  18. 
]SdS.  Sliort  title. 


SCHEDULE. 

coxventiox  respecting  the  liqcor  traffic  ix  the 
North  Sea. 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  His  Majesty  the  German  Euiperor,  King  of  Prussia,  in  the  name 
of  the  German  10ni])ire,  His  Majesty  the  King  of  the  Belgians,  His 
Majesty  the  King  of  Denmark,  the  President  of  the  French  Eepublic,  and 
His  Majesty  the  King  of  the  Xetherlaiid.s,  having  recognized  the  necessity 
of  remedying  the  abuses  arising  from  the  traffic  in  spirituous  liquors 
amongst  the  fishermen  in  the  North  Sea  outside  territorial  waters,  have 
resolved  to  conclude  a  C'onvention  for  this  purpose,  and  have  named  as 
their  Plenipotentiaries,  that  is  to  say  : 

Her  Majesty  the  Queen  of  the  United  Kinfjdom  of  Great  Britain  and 
Ireland,  the  Honourable  Sir  William  Stuart,  Knight  Commander  of  her 
Most  Distinguished  Order  of  St.  Michael  and  St.  George,  and  Companion 
of  her  Most  Honourable  Order  of  the  Bath,  her  Envo}-  Extraordinarj- 
and  ^[inister  Plenipotentiary  at  the  Hague  ; 

His  Majestj-  the  German  Emperor,  King  oi  Prussia,  Baron  Jean  Antoine 
de  Sam-ma-Feltsch,  Chevalier  of  the  second  class  of  his  Orders  of  the  Red 
Eagle  and  of  the  Crown,  &c..  Privy  Councillor  of  Legation,  and  Envoy 
Extraordinary  and  Minister  Plenipotentiary  at  the  Hague ; 

His  Majesty  the  Iviug  of  the  Belgians,  Baron  Auguste  d'Anethan,  Grand 
Officer  of  his  Order  of  Leopold,  Chevalier  of  the  Order  of  the  Netherlands 
laon.  Grand  Cross  of  the  Order  of  the  Oaken  Crown  of  Luxembourg,  &e., 
his  Envoy  Extraordinary  and  Minister  Plenipotentiary  at  the  Hague,  and 
M.  Leopold  Orban,  Commander  of  his  Order  of  Leopold,  Commander  of 
the  Order  of  the  Netherlands  Lion,  &c.,  his  Envoy  Extraordinary  and 
Minister  Plenipotentiary,  Director-General  of  Political  Affairs  at  the 
Ministry  for  Foreign  Affairs  at  Brussels  ; 

c  c  2 
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His  Majesty  tho  Kiii,>,'  of  Dciiniark.  M.  ('orneilly  Marius  Viruly, 
Clievalier  of  liis  Order  of  Daiielirog,  Constil  for  Denmark  ; 

The  President  of  the  Frencli  Republic,  M.  Louis  Uesire  Legraud,  Officer 
of  the  National  Order  of  the  Legion  of  Honour,  Grand  Cross  of  the  Order 
of  the  Netherhmds  Lion,  &c..  Envoy  Extraordinary  and  Minister 
Pleniiioteutiaiy  of  tho  French  Eepublic  at  the  Hague  ; 

His  Majesty  the  King  of  the  Xetheilands,  the  Jonkheer  Abraham 
Pierre  Coineille  van  Kai'nebeek,  Chevalier  of  his  Order  of  (he  Xether- 
lands  lion,  &c.,  his  Minister  for  Foreign  Affairs,  and  M.  Edouard 
Nicolas  Eahusen,  Chevalier  of  his  Order  of  the  Netherlands  liion,  iSc, 
President  of  the  College  of  Maiine  Fisheries  : 

Who,  after  having  communicated  their  full  powers,  found  in  good  and 

due  form,  have  agreed  upon  the  following  Articles : — 
Article  I. — The  provisions  of  the  present  Convention  shall  apply  to 
the  Noi'th  Sea,  outside  territorial  waters,  and  within  the  limits  fixed 
by  Article  IV.  of  the  Convention  of  the  Hague  of  the  6th  May,  1882, 
respecting  the  poHee  of  the  fisheries  to  every  person  on  board  a  ship 
or  lioat  of  any  one  of  the  high  contracting  parties. 
AuTK'LE  II. — The  sale  of  spirituous  liqucn-s  to  persons  on  board  or 
belonging  to  fishing  boats  is  forbidden. 

The  purchase  of  those  liquors  hj  such  persons  is  forbidden. 
The  exchange  of  spirituous  liquors  for  any  article,  and  especially 
for  products  of  the  fisheries,  gear  or  equipments  of  fishing  boats,  or 
fishing  implements,  is  forbidden. 

Every  li(|uid  obtained  by  distillation,  and  containing  more  than  five 
litres  of  alcohol  per  hectolitre,  shall  l)e  considered  a  spirituous  liquor. 
Aeticle  III. — The  liberty  to  deal  with  fishermen  in  provisions  and 
other  articles  for  their  use  (spirituous  liquors  excepted)  shall  be 
subject  to  a  licence  to  be  granted  by  the  Government  of  the  country 
to  which  the  vessel  belongs.  This  licence  must  specify  the  following 
amongst  other  conditions: — 

1.  The  vessel  may  not  have  on  board  a  quantitj-  of  .■spirits  greater 
than  what  is  deemed  lequisite  for  the  consumption  of  her  crow. 

2.  All  exchange  of  the  articles  above  indicated  for  products  of  the 
fisheries,  gear,  or  equipments  of  fishing  boats,  or  fishing  implements, 
is  forbidden. 

Vessels  provided  with  this  licence  must  cari-y  a  special  and  uniform 
mark  to  be  agr(>ed  ujion  by  the  high  contracting  Powers. 

Article  IV. — The  high  contracting  parties  engage  to  take,  or  to 
proi)ose  to  their  respective  legislatures,  the  necessary  measures  for 
insuring  the  execution  of  the  present  Convention,  and  especially  for 
])unishing,  by  either  fine  or  imprisonment,  or  by  both,  those  who  may 
contravene  Articles  II.  and  III. 

Article  V. — The  tribunals  competent  to  take  cognizance  of  infract ionsof 
Articles  II.  and  III.  are  those  of  the  country  to  which  the  accused  vessel 
belongs.  If  vessels  of  different  nationalities  should  be  implicated  in  the 
same  infraction,  the  Powers  to  which  such  vessels  belong  will  mutually 
communicate  to  each  other  the  judgments  given  by  the  tribunals. 

Article  VI. — Prosecutions  for  infractions  shall  be  instituted  by  the 
State,  or  in  its  name. 

Infractions  may  be  verified  by  all  nioiins  of  proof  allowed  by  tho 
legislation  of  the  eountrv  of  the  Couit  concei-ned. 
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Aktk'IJ':  VII, — The  siiiiuriiilcndriiri'  shall  ho  oxprci.sed  hy  tho  cruizors 
(if  th(!  hif;;h  couti-actiiig  2'''i''i'''^  ^^''"''i  "''>^ '^'''■"'n'''^  ^^■i*^'  tho  jiolice  of 
tho  fisliei'ies. 

Wlioii  the  offioei's  ociminandiiig'  those  cruizors  hiivo  reason  tobelievo 
thiit  :\n  infraction  of  tho  nioasures  proviihMl  for  in  tho  present 
Convention  has  boon  committed,  they  may  require  tho  captain  or 
master  to  exhibit  the  official  documents  establishnig  the  nationality 
of  his  vessel,  and,  where  the  case  occui's,  the  licence.  The  fact  of 
.such  documents  having;  been  exhibited  shall  then  lio  indorsed  ujiou 
them  inimodiatoly. 

l""'urther,  formal  slatemonts  of  the  facts  may  be  drawn  up  by  tlie 
said  oHicers,  whatever  may  be  tho  nationality  of  the  accused  vessel. 
These  formal  statements  shall  be  di-awn  up  according  to  the  forms 
and  in  the  language  used  in  the  country  to  which  tho  officer  belongs ; 
they  may  bo  used  as  moans  of  proof  in  the  countiy  where  they  are 
addiicod,  and  conformably  with  the  laws  of  that  country.  The 
accused  and  tho  witnossos  shall  bo  entitled  to  add  or  to  havo  added 
thereto,  in  their  ow:i  language,  any  explanations  whicli  thoy  may 
tliink  useful.     Those  declaiations  must  be  duly  signed. 

Resistance  to  the  directions  of  commanders  of  cruizers,  or  of  those 
wlio  act  under  thoir  orders,  shall,  without  taking  into  account  tho 
nationality  of  tho  cruizers,  be  considorod  as  resistance  to  national 
authority. 

The  commander  of  thi'  cruizor  may,  if  tho  case  appears  to  him 
sufficiently  serious  to  justify  tho  step,  take  the  offending  vessel 
into  a  port  of  the  nation  to  which  she  belongs. 

AuTlCLE  Till. — The  proceedings  in  respect  of  infractions  of  the  pro- 
visions of  tlio  present  C'on\'ontion  shall  alwaj'S  take  place  as 
summarily  as  the  laws  and  regulations  will  permit. 

AuTlOLE  IX. — The  high  contracting  parties  will  communicate  to  eacli 
otlier,  at  the  time  of  the  exchange  of  ratihoations,  the  laws  which 
shall  have  boon  made  in  their  respective  countries  in  relation  to  the 
object  of  the  present  Convention. 

Article  X. — States  which  have  not  signed  the  present  Convention 
may  adhere  to  it  on  making  a  request  to  that  efl'oct.  This  adhesion 
sliall  bo  notitiod  thi'ough  the  diplomatic  channel  to  tho  Go\-ernment 
of  tho  Xothorlands,  and  by  the  latter  to  the  other  signatory  Powers. 

AuTICLE  XI. — The  present  Convention  shall  bo  brouglit  into  operation 
from  and  after  a  day  to  be  agreed  upon  by  the  high  contracting 
parties. 

It  sliall  remain  in  force  for  five  years  from  that  day,  and,  uuloss 
any  of  tlie  high  contracting  parties  shall,  twelve  months  before  t\v 
expiration  of  the  said  period  of  five  j'oars,  have  given  notice  of  its 
intention  to  terminate  its  operations,  it  shall  remain  in  force  for  one 
year  longer,  and  so  on  from  year  to  year. 

It  tho  Convention  of  the  Hague  of  the  Gth  Jlay,  1882,  respecting 
the  police  of  tho  fisheries,  should  cease  to  be  in  force.  Article  XXVI. 
of  the  same  Convention  shall  continue  to  operate  as  regards  the  object 
of  the  present  arrangement. 

Article  XII. — The  present  Conventiun  shall  bo  ratified;  the  ratifica- 
tions shall  be  exchanged  at  the  Hague  as  soon  as  possible,  and,  if 
practicable,  within  a  year. 
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In  witness  wlioreof  the  respective  Plonijioteiitiaiies  liave  si<;iieil  the 
jnesent  Convention,  and  have  thereto  attixcd  their  seals. 

Done  at  the  Hague,  in  six  copies,  the  Kith  Xovember,  1H87. 

(L.S.)    AV.  Stuart, 
(l..?.)     Baron  Saurma. 
(l.s.)     ]5aron  A.  D'Axetuax. 
(l.s.)    Leopold  Oriiax. 

(L.s.)       ('.   M.  ViRULY. 

(L.s.)     Loi'Ls  Leghand. 
(L.s.)    V.  Kakxeueek. 
(l.s.)     E.  N.  Eaiiusex. 

PROTOCOL. 

"VNTieieas  it  aj)pears  from  the  comimmieations  which  have  been  received 
by  the  fiovernnjent  of  the  Xetherhmds  that  the  Uoverniiient  of  the  French 
Republic  is  not  at  present  in  a  position  to  j)roceed  to  the  ratiticatiou  of  the 
Convention  which  was  signed  at  the  Hague  on  tlie  16th  Xovember,  1SH7, 
for  remedying  the  abuses  arising  from  the  traffic  in  spirituous  liquors 
amongst  the  fishermen  in  the  North  Sea  outside  territorial  waters,  the 
undei'signed  Plenipotentaries  of  Great  Britain,  of  Germany,  of  Belgium, 
of  Denmark,  and  Minister  for  Foreign  Affairs  of  the  Kingdom  of  the 
Netherlands,  ha\ing  met  in  conference  at  the  Ministry  of  Foreign  Affairs 
at  the  Hague  this  1-lth  day  of  February,  1S!)1',  and  being  duly  authorised 
to  that  effect,  have  agreed  as  follows : — 

1.  The  above-mentioned  Convention  shall  be  brought  into  foi'ce  by  the 
other  signatory  Governments,  namely.  Great  Britain,  Germanv,  Belgium' 
Denmark,  and  the  Netherlands,  six  weeks  after  the}'  shall  ha\'e  exchanged 
the  ratifications  thereof. 

2.  The  power  of  adhesion  accorded  by  Article  X.  of  the  said  Convention 
for  non-signatory  States  is  extended  to  France. 

3.  In  modification  of  Ai'ticle  XI.  of  the  Convention  the  2)eriods  of  five 
years  and  twelve  months  are  respectiveh'  I'educed  to  one  year  and  to  thi-ee 
months. 

4.  The  jiresent  Protocol,  which  shall  be  ratified  at  the  same  time  as  the 
Convention  to  which  it  refers,  has  been  drawn  up  in  five  copies. 

(Signed)      Horace  Ri'mhold. 

,,  K.  DE   RjVXTZAU. 

,,  liaron  b'Anetu^IN. 

,,  C.  M.  A'lurLY 

,,  AV.  TlEXIlOVEX. 


■u  &  58  Vict.  c.  I'G,   ISltl. 

All    Art   to  ej'tciid  tlie   I'uwers  of  Local    Fishei-ies    Committees  with 

respect  to  Fis/'icrics  foi-  Shell  Fish.  [20th  .July,  1894.] 

Be  it  enacted  by  tlie  Queen's  most  Excellent  Majesty,   by  and 

with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 

and   Commons,  in   this   present   Parliament   assembled,   and   by  the 

authority  of  the  same,  as  follows  : 

Kxtensiuii  of  1 — n  j   'pijg  .lowcrs  of  a  local  fisheries  committee  to  make  bye- 

powers  of  .  „,.,.•  1       •,>,•         . 

local  fisheries     ^^"'s  'u  pursuance  of  section  two  of  tlie  Sea  !•  isliencs  Kegulatiou  Act, 

187 
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1888,  shiitl  extend  to  making  byelinvs  to  be  observed   within  their   coniinittoes 
district  for  the  regulation,  protection,  and  development  of  fisheries   to  slidl  lisli. 
for  all  or  anj'  specified  kinds  of  shell  fish,  and  any  such  byelaws  may    •'''  '^  •''-  ^^''^^ 
provide,  among  other  things,  for 

a.)  tiie  fixing  of  the  sizes  and  condition  at  wliich  shell  fish  may  not 
be  removed  (»)  from  a  fishery,  and  the  mode  of  determining 
such  sizes  ; 
(b.)  the  obligation  to  re-deposit  in  specified  localities  any  shell  fish 
the  removal  or  possession  of  which  is  prohibited   by  or  in 
pursuance  of  any  Act  of  Parliament ; 
(c.)  the  protection  of  shell  fish  laid  down  for  breeding  purposes  ; 
(d.)  The  protection  of  culch  and  other  material  for  the  reception 
of  spat,  that  is  to  say,  of  the  spawn  or  young  of  any  kinds 
of  shell  tisi)  ;  and 
(e.)  the  obligation  to  re-deposit  such  culch  and  other  material  in 

specified  localities. 
(2.)  A  local   fisheries  committee  shall  have  power  to  stock  or  re-  200 

stock  any  public  fishery  for  shell  fish,  and  for  that  purpose  to  incur 
such  expenses  as  may  be  sanctioned  by  the  Board  of  Trade. 

(3.)  For  the  purposes  of  this  Act   the  expression    "  shell   fish  " 
shall  include  all  kinds  of  molluscs  and  crustaceans. 

2.  'I'bis   Act   may   be  cited  as    the    Sea    Fisheries    (Shell    Fish)  shoit  title. 

Regulation  Act,  ISOl,  and  the  Sea  Fislieries  Regulation  Acts,  1888  ^1  &  52  Vict, 

and  1891,  and  this  Act  may  be  cited  collectively  as  the  Sea  Fisheries  54'&  55  vict. 

Regulation  Acts,  1888  to  189-t.  c.  37. 


Eegulations  roR  the  Registry,  Lettering,  axd  Nuiibering  of 
British  Sea-Fisuing  Boat.s,  under  Part  IV.  of  the  Mercil\.ni' 
Shipping  Act,  1.s94,  and  i'nder  the  Sea  Fisheries  Acts,  1868 
^VND  18S3,  MADE  liY  Ordeu  IN  COUNCIL,  24TII  Mahch,  1902 :  Stat. 
Rules  and  Orders,  1902,  No.  274. 

1. — (1.)  These  regulations  shall  apply  to  and  be  observed  in  the  case  of 
every  Britisli  sea-fishing  boat  belonging  to  or  hailing  from  any  port  or 
place  in  the  British  Islands,  except — 

(a.)  Yachts  or  pleasure  boats  not  used  for  catching  fish  for  profit ; 
(b.)  Pilot  boats,  also  used  as  fishing  boats,  and  marked  and  numbered 
in  accordance  with  a  law  or  regulation  requii'ing  the  same  to  be 
so  marked  and  numbered  ;  and 
(c.)  Open  and  imdecked  boats  navigated  bj-  oars  only,  if  such  boats 
are  otherwise  marked  in  accordance  with  Section   170  of  the 
Customs  Consolidation  Act,  1870.     (The  expression  "undecked 
boats"  shall  mean  boats  not  sufficiently  docked  to  afford  any 
sleeping  accommodation.) 
(d.)  Such    boats   employed  in  fishing  and   dredging  for  scientific 
purposes  as  may  be  exempted  by  the  Board  of  Trade. 

(?t)  Tlie  taking  of  shell  lisli  from  the  bed  in  which  they  are  found  with  the 
intention  of  taking  them  away  altogether  amounts  to  a  removal  of  tlie  sliell  fish 
from  the  fishery  :  Thomson  v.  Burns,  (1897)  76  L.  T.  58. 
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{2.)  The  boats  hereLy  excei)tecl  shall  be  dociiicd  to  he  cxoiupteil  from 
the  provisions  of  Section  :i~3  of  the  Merchant  Shipjiing  Act,  1894. 

(3.)  The  expression  "boat,"  when  hereafter  used  in  these  regulations, 
shall  mean  a  boat  to  which  these  regulations  apph*. 

2.  The  ports  and  places  set  forth  in  the  first  column  of  tho  First 
Schedule  hereto  shall  be  ports  or  places  of  registry  for  boats,  and  the  letter 
or  letters  set  forth  in  the  second  column  of  that  schedule  shall  be  the 
distinguishing  letter  or  letters  for  those  ports  or  places  I'espectively. 

3.  The  officers  named  in  the  fourth  column  of  the  First  Schedule  shall 
be  the  officers  appointed  to  carry  out  the  work  of  registration  and  the 
provisions  of  these  regulations  within  the  limits  set  forth  in  the  fifth 
coliunn,  and  are  hereafter  referred  to  as  registrars. 

4.  A  register  in  the  form  set  forth  in  the  Second  Schedule  hereto,  or  in 
such  other  fomi  as  may  be  prescribed  from  time  to  time  by  the  Board  of 
Trade,  with  a  consecutive  scries  of  numbers,  shall  be  kept  at  each  port  or 
place  of  registry. 

5. — (1.)  The  owner  of  any  boat  shall  make  application  to  have  such 
boat  entered  in  the  fishing  boat  register  and  shall  obtain  for  everj'  boat 
belonging  to  him  a  certificate  of  registry  in  accordance  with  these 
regulations. 

(2.)  The  application  shall  lie  made  in  the  form  set  forth  in  the  Third 
Schedule  hereto,  and  with  the  particulars  therein  indicated,  or  in  such 
other  fona  as  may  be  prescribed  from  time  to  time  by  the  Board  of  Trade, 
to  the  registrar  of  the  port  or  place  of  registry  to  which  the  boat  belongs 
or  from  which  she  hails  or  is  for  the  time  being  employed  or  nearest 
thereto,  or  may  be  made  in  duplicate  in  like  form  and  with  like  jiarticulars 
to  the  officer  of  coast  guard  or  Customs  in  charge  of  the  nearest  station, 
and  in  Scotland  may  also  bo  made  in  duplicate  in  like  form  and  with  like 
particulars  to  any  officer  of  the  Fishery  Board  for  Scotland.  Any  such 
officer  other  than  the  registrar,  receiving  the  application  shall  forthwith 
forward  one  copy  of  the  same  to  the  registrar  and  shall  retain  and  file 
the  other  copy. 

(3.)  The  registrar  on  the  receipt  of  the  application  and  having  no  reason 
to  doubt  the  correctness  of  the  particulars  contained  therein  shall  cause 
the  boat  to  be  registered  and  shall  appoint  a  number  for  the  boat,  and 
shall  issue  the  certificate  of  registiy  to  the  applicant.  The  certificate  shall 
be  in  the  form  set  forth  in  the  Fourth  Schedule  hereto,  or  in  such  other 
fonii  as  may  be  prescribed  from  time  to  time  by  tho  Board  of  Ti'ade,  and 
the  letter  or  letters  to  be  inserted  in  the  certificate  shall  be  the  distin- 
guishing letter  or  letters  of  the  port  or  place  of  registry. 

(4.)  A  certificate  issued  imder  these  regulations  shall  be  a  certificate  of 
registry  or  official  paper  within  the  meaning  of  the  Sea  Fisheries  Act, 
1S6S,  and  Part  IV.  of  the  Merchant  Shipping  Act,  1804,  and  an  official 
document  within  tho  meaning  of  the  Sea  Fisheries  Act,  1(SS3,  and  as  such 
must  at  all  times  be  carried  on  board  tho  boat.  Provided  that  the  Board 
of  Trade  shall  have  power  to  exempt  from  this  requirement  boats  of  any 
class  or  boats  engaged  in  any  class  of  fishing. 

6.  When  any  boat  has  not  already  a  port  of  registry  and  a  port  to  which 
she  belongs  by  reason  of  her  registry  luider  Part  I.  of  the  Merchant 
Shipping  Act,  1S'J4,  the  port  or  place  at  which  that  boat  is  registered 
under  these  regulations  shall  be  deemed  to  be  the  port  or  place  to  which 
she  belongs.     But  boats  belonging  to  any  Customs  iiort  by  reason  of  their 
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registry  unilcr  Part  I.  of  the  Act  must  bo  registered  as  fishing  boats  at 
the  same  port  of  registry  by  the  officer  of  Customs. 

7.  For  the  piu'poses  of  these  regulations  boats  shall  be  divided  iutcj 
three  classes,  namely  :■:— 

1st  Class,  which  shall  include  all  steamers  of  15  tons  gross  tonnage  and 
upwards,  and  all  boats  (other  than  steamers)  of  15  tons  register 
tonnage  and  upwards. 

2nd  Class,  which  shall  include  all  steamers  of  less  than  1 5  tons  gross 
tonnage  and  all  boats  (other  than  steamers)  of  less  than  15  tons 
register  tonnage  or  of  18  feet  keel  and  upwards. 

3rd  Class,  which  shall  include  all  boats  under  18  feet  keel,  other  than 
those  navigated  by  oars  only  and  marked  in  "accordance  with  Section 
176  of  the  Customs  Consolidation  Act,  ISTO  o). 

Provided  that  in  the  case  of  canoes  or  other  boats  built  without  keels 
the  measurement  shall  be  made  fi-om  stem  to  stern  over  all. 

8. — (1.)  At  least  once  in  every  year,  and  in  any  case  immediately  upon 
a  change  of  skipper,  the  owner  of  any  boat  shall  submit  the  certificate  of 
registry  of  his  boat  for  examination  to  a  registrar  or  other  officer 
em]io\vered  by  these  regulations  to  receive  applications  for  registry,  and 
.shall  report  the  change  of  skipper,  if  any,  and  also  any  alteration  respect- 
ing the  boat  or  her  employment.  Any  owner  who  fails  to  submit  the 
Certificate  or  to  report  in  accordance  with  this  regulation  shall  bo  liable 
to  a  fine  not  exceeding  five  pounds. 

{'2.)  The  officer  to  whom  the  certificate  is  submitted  shall  endorse  on 
the  certificate  his  name  and  the  date  of  examination,  and  in  the  case  of  !i 
change  of  skipper  shall  endorse  the  change,  and  shall  at  the  same  time 
make  a  record  of  the  facts  in  such  form  as  the  Board  of  Trade  may 
prescribe.  If  he  is  not  the  registrar  he  shall  report  the  examination  to 
the  registrar  of  the  port  or  place,  and  in  the  case  of  any  change  being 
reported  respecting  the  boat,  he  shall  forward  the  certificate  of  registry  to 
the  registrar  for  coiToction.  The  registrar  shall  forthwith  make  such 
alterations  as  may  be  necessary  in  the  register  and  certificate  of  registry. 

9. — (1.)  A  report  respecting  any  entry  made  in  the  register  shall,  excejit 
so  far  as  it  relates  to  a  change  of  owner  or  skipper,  be  forwarded  to  the 
llegistrar-General  of  Shipping  and  Seamen,  who  shall  by  these  means 
maintain  a  central  register. 

(2.)  The  registrar  shall  also  forward  annually  to  the  Registrar-General 
a  list  of  all  the  boats  which  have  appeared  on  the  register  dui'ing  the 
ju'cceding  year. 

10.  After  registiation  no  change  .shall  bo  made  in  the  name  of  any  boat 
unless  the  Board  of  Trade  are  satisfied  that  the  application  for  such  change 
of  name  is  made  on  reasonable  and  sufficient  grounds,  and  tliieot  that  the 
name  may  bo  changed.  In  the  event  of  any  such  direction  being  given, 
the  name  of  the  boat  maj-  be  changed  and  the  register  and  certificate 
altered  accordingly.  In  all  cases  of  change  of  name  the  former  name 
shall  appear  in  the  register  and  on  the  certificate. 

11. — (1.)  On  a  change  of  ownership  of  any  registered  boat — 
(a.)  The  new  owner  shall  make  apphcation  for  the  registry  of  the 
boat  in  the  manner  prescribed  by  these  regxilatiou.s. 

(o)  The  Customs  Consolidation  Act,  1876,  a.  176,  requires  all  vessels  and 
boats  under  100  tons  to  have  the  name  of  the  owner  and  of  the  port  painted 
outside  the  stern,  but  this  does  iint  apply  to  boats  registered  as  fishing  boats. 
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(b.)  Tlio  previous  owner  shall  deliver  u])  the  certificate  of  registry  to 

the  registrar  of  the  port  or  place  of  registiy,  and  the  registrar 

shall  thereupon  cancel  the  certificate,  and  note  the  cancellatiiin 

in  tlie  register  against  the  registrv  of  the  boat. 

(2.)  Any  person  who  fails  without  reasonable  cause,  proof  whereof  shall 

lie  on  him,  to  deliver  up  to  the  registrar  the  certificate  of  a  boat  on  his 

ceasing  to  bo  the  owner  thereof,  or  account  for  the  same  to  the  satisfaction 

of  the  I'egistrai-,  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

12.  On  the  transfer  of  an 3'  boat  to  another  port  or  place  of  rcgi.stry,  the 
owner  of  such  boat  may  apply  in  writing  to  the  registrar  of  the  port  or 
place  to  which  the  boat  belongs  to  transfer  the  registry  of  the  boat  from 
that  port  or  place  to  the  new  port  or  place  of  registrj-,  and  shall  deliver 
up  the  existing  certificate  of  registry  for  cancellation,  or  account  for  the 
same  to  the  satisfaction  of  the  registrar,  and  the  registrar  shall  transmit 
the  application,  together  with  all  necessarj-  particulars  relating  to  the 
boat,  to  the  regi.strar  of  the  port  or  jilace  at  which  it  is  desired  that  the 
boat  .should  be  registered,  and  the  last-named  registrar  shall  thereupon 
enter  the  boat  in  the  register  of  his  port  or  place,  and  shall  grant  a  fresh 
certificate  of  registry,  and  the  previous  registry  shall  cease  to  have 
effect. 

13. — (1.)  In  the  event  of  a  registered  boat  being  either  actually  or 
constructively  lost,  burnt,  or  broken  up,  or  ceasing  to  be  a  British  sea- 
fishing  boat,  the  owner  of  the  boat  shall  immediatelj'  give  notice  thereof 
to  the  registrar  of  the  port  or  place  of  registry,  and  .shall  deliver  up  to 
the  registrar  the  certificate  of  registry,  or  account  for  the  same  to  the 
satisfaction  of  the  registrar.  The  registrar  shall  thereupon  cancel  tho 
certificate,  and  note  the  cancellation  in  the  register  against  the  registry 
of  the  boat. 

(2.)  Any  owner  who  fails  without  reasonable  cause,  proof  whereof 
shall  lie  on  him,  to  give  notice  in  accordance  with  this  regulation,  or  to 
deliver  up  or  account  for  the  certificate  shall  be  liable  to  a  fine  not 
exceeding  five  pounds. 

(3.)  If  from  any  representation  made  by  tho  owner  or  otherwise,  the 
Board  of  Trade  are  satisfied  that  any  boat  has  ceased  to  exist  as  a  British 
sea-fishing  boat,  although  the  owner  may  have  omitted  or  been  unable 
to  give  notice  of  the  same  as  recjuired,  thej-  may  direct  that  the  register 
of  such  boat  shall  be  cancelled. 

(4.)  Tlie  provisions  of  this  and  the  two  preceding  regulations  so  far  as 
they  refer  to  the  cancellation  of  registry  or  to  a  boat  ceasing  to  be  a 
British  sea-fishing  boat  shall  not  apply  to  boats  as  to  which  there  is  an 
existing  registration  mider  the  provisions  of  the  Sea-Fishing  Boats  (Scot- 
land) Act,  1886. 

14.  "VAHien  the  owner  of  a  boat  applies  to  and  proves  to  the  satisfaction 
of  the  registrar  of  the  port  or  place  of  registry  that  the  certificate  of 
registry  of  the  boat  has  been  mislaid,  lost,  or  destroyed,  the  registrar 
may  upon  paj-nient  of  a  fee  of  one  shilling  grant  to  the  owner  a  copy  of 
the  certificate  of  registry  of  the  boat  certified  under  his  hand  to  be  a  true 
copy,  and  that  copy  shall  have  all  tlie  ofi'ect  of  the  original. 

15.  The  name  of  each  boat  and  that  of  the  port  or  place  of  legistry 
shall  be  jiainted  in  white  oil  cohmr  on  a  black  ground  outside  the  stern 
of  the  bout  in  letters  wliich  shall  be  not  less  than  three  inches  in  height 
and  half  an  inih  in  breadth. 
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Hi.  V.wny  boat  sluiU  buar  in  tlic  following  iiiwiiniT  the  letter  or  letters 
and  the  number  iis.signed  to  tlio  bout  in  her  ief;;istor. 
(a.)  The  letters  .shall  jireoede  the  number. 

(b.)  The  letters  and  number  shall  be  placed  on  each  bow  of  the  boat 
three  or  four  inches  below  the  gunwale  and  so  as  to  bo  clcarlj' 
visible. 
(e.)  In  the  case  of  steamers,  the  letters  ami  number  shall,  in  addition, 
bo  placed  in  a  similar  manner  on  each  (luartor  and  on  the  funnel 
twelve  inches  from  the  top,  of  a  conspicuous  size,  and  as  far  as 
possible  on  the  foremost  half  of  the  circumference, 
(d.)  The  letters  and  number  shall  bo  painted  in  white  oil  colour  on 
a  black  ground. 
17. — (1.)  The  same  letters  and  nmalier  shall  be  jiainted  in  oil  colour  on 
each  side  of  the  centre  cloth  or  cloths  of  the  mainsail  of  the  boat  immediately 
above  the  close  reef,  and  in  such  a  manner  as  to  be  plainly  visible.    They 
shall  be  painted  on  white  sails  in  black,  and  on  black  sails  in  white,  and 
where  the  sails  are  of  an  intennediate  shade,  the  said  letters  and  niunber 
shall  be  painted  in  black  on  sails  of  light  shade,  and  in  white  on  sails  of 
dark  shade. 

(2.)  Provided  that  in  the  case  of  a  lug  sail  boat  the  letters  and  number 
shall  be  placed  on  the  sail  which  is  commonly  used  when  the  boat  is 
engaged  in  fishing. 

(3.)  Whenever  the  registi'ar  of  the  port,  or  place  of  registry,  reports  to 
the  Board  of  Trade  that  he  is  in  doubt  as  to  the  effectiveness  for  the 
purpo.ses  of  these  regulations  of  the  colour  of  the  letters  and  number  in 
the  case  of  a  boat  having  any  sail  of  intermediate  shade,  or  whenever  any 
question  arises  as  to  the  effectiveness  for  the  purposes  of  those  regulations 
of  the  coloiu'  of  the  letters  and  number  for  any  sail  of  intermediate  shade, 
the  letter's  and  niunber  .shall  be  painted  in  black  or  in  white  as  the  Board 
of  Trade  may  in  each  case  direct. 

18. — (1.)  For  boats  of  the  first  class  the  letters  and  numbers  shall  be, 
on  the  hulls,  IS  inches  in  height  and  'Ih  inches  in  breadth,  and,  on  the 
sails,  one-thiid  larger  every  way. 

(2.)  For  boats  of  the  second  class  the  letters  and  nimibers  shall  be,  on 
the  hulls,  10  inches  in  height  and  1|  inches  in  breadth,  and,  on  the  sails, 
one-thii'd  larger  every  way. 

(3.)  For  boats  of  the  third  class,  the  letters  and  nxunbers  shall  be,  on 
the  hulls,  {>  inches  at  least  in  height  and  J  inch  at  least  in  breadth,  and 
on  the  sails,  one-third  larger  every  way. 

(4.)  Provided  that  in  boats  which  have  a '•  bend  piece  "  or  "rubbing 
sti'eak "  the  letters  and  numbers  shall  be  as  high  as  the  space  above  it 
will  admit.  In  boats  where  the  space  between  the  gunwale  and  water-line 
is  not  sufficient  for  the  prescribed  height,  the  letters  and  numbers  shall 
be  as  high  as  the  space  will  admit. 

(5.)  In  all  cases,  a  space  equal  to  one-third  of  the  height  of  the  letters 
shall  bo  left  between  every  two  letters  an<l  every  two  figures  fonning  the 
number,  and  the  lettei-s  shall  be  separated  from  the  number  by  twice  the 
same  space. 

19. — (1.)  The  names,  letters  and  numbers  herein  prescribed  shall  at  all 
times  be  effectively  ke])t  up  and  renewed  when  required  and  a  boat  shall 
not  have  either  on  its  outside  or  on  its  sails  anj-  name,  letter,  or  number 
other  than  those  herein  prescribed. 


396  REGISTltATIOX,    i{'C.    OF    FISHING    BOATS. 

(2.)  Provided  that  in  the  case  of  any  boat  only  temporarily  engaged  in 
tirihing  for  purposes  of  sale,  so  much  of  these  regulations  as  requir-es  that 
letters  and  numbers  shall  be  permanently  affixed  to  the  hull  and  sails  or 
funnels  shall  not  apply  if  such  letters  and  numbers  are  tcmporarilj'  affixed 
thereto  during  the  whole  period  of  fishing  by  means  of  board,  canvas  or 
iron  iu  a  manner  otherwise  according  with  these  regrdations. 

20. — (1.)  If  any  boat  is  not  marked  with  name,  letters  and  number  iu 
accordance  ^^^th  these  regulations,  the  owner  and  the  skipper  of  the  boat 
shall  each  be  liable  to  a  fine  not  exceeding  twenty  pounds. 

(2.)  If  anj'  person  effaces,  alters,  makes  illegible,  covers  or  conceals  in 
anj'  manner  whatsoever  the  names,  letters  or  numbers,  or  is  a  party  or 
privy  to  so  doing,  he  shall  be  liable  to  a  fine  not  exceeding  twenty  pounds. 

21. — (1.)  All  small  boats  carried  by,  or  attached  to,  sea-fishing  boats, 
as  tenders  or  otherwise,  and  all  the  buoys,  barrels,  and  principal  floats, 
all  other  fishiTig  implements,  and  all  grajniels  and  anchors  shall  be  marked 
with  the  same  letters  and  numbers  as  the  boats  to  which  they  belong,  so 
as  to  be  easilj-  distinguished.  The  owners  of  anj'  small  boats,  buoys, 
barrels,  floats,  implements,  grapnels  or  anchors  may  further  distinguish 
them  by  any  private  marks  they  thir.k  proper. 

(2.)  Provided  that  in  the  case  of  fishing  implements  belonging  to  fisher- 
men who  are  not  the  owners  of  the  boat  in  which  they  are  engaged  in 
fishing,  it  shall  be  held  sufficient  if  such  implements  are  marked  so  as  to 
identify  the  true  owners.  It  shall  lie  upon  the  fishermen  to  satisfy  any 
.soa-lishery  officer  that  the  implements  properly  form  part  of  the  fishing- 
gear  in  use  on  the  boats  with  which  they  may  be  found. 

(3.)  The  owner  and  the  skipper  of  any  boat  not  having  the  small  boat, 
or  the  implements  used  in  connection  with  his  boats,  duly  marked  in  the 
manner  herein  directed,  shall  each  be  liable  to  a  fine  not  exceeding 
five  pounds. 

22.  The  jiorts  and  places  set  forth  in  the  first  column  of  the  Fifth 
Schedule  hereto  shall  hencefoi-th  ceass  to  be  ports  or  places  of  registry  for 
sea-fishing  boats,  and  the  register  of  boats  kept  at  these  places  respectively 
shall  be  deli\ered  into  the  custody  of  the  registrar  of  the  jiort  or  place 
named  in  the  second  column  of  the  said  schedule,  and  no  further  onti'ies 
shall  be  made  therein,  except  such  as  relate  to  existing  registers.  All 
entries  made  by  the  registrar  to  whose  custody  the  register  is  delivered 
shall  have  the  same  effect  as  if  made  by  the  registrar  of  the  poi-t  or  place 
from  which  the  register  is  transferred. 

23.  These  regulations  .shall  come  into  operation  on  the  first  day  of 
May,  1902. 

24. — (1.)  The  provisions  of  the  Orders  in  Council  mentioned  in  the 
Sixth  Schedule  hereto  are  hereby  revoked  to  the  extent  specified  in  the  last 
column  of  that  schedule,  provided  that  the  revocation  shall  not  afiect 
anything  done  or  suffered  under  any  of  the  provisions  so  revoked. 

(2.)  I'rovided  that  anj'  registry  naming,  lettering,  or  numbering  of  a 
sea-fi.shing  boat  alread}-  effected  in  accordance  with  any  rcgidation  con- 
tained in  the  Orders  iu  Council  hereby  revoked,  although  not  in  accordance 
with  these  regulations,  shall,  so  long  as  the  prescribed  marks  on  the  boat 
are  duly  maintained,  be  deemed  sufficient  in  the  case  of  that  boat  untd 
the  boat  is  required  by  these  regulations  to  be  registered  again. 
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UNDER  THIS  OKUHU  Till';  F(il.I,<  >\Vl\(i  ARE  THE  TORTS 
AXI)  I'LACES  OF  RKlilSTRY  FOR  i;X(:|,ANM>.  WITH  THKIR 
ULSTI NG UISIIIXG   LIFTERS. 


llistin- 

Diatill- 

Torts  iiiMl  rUu-os  of  Uogisti-y. 

>:uisliiiij; 

r.irt-i  Mii.I  I'iaccs  of  Registry. 

gvii.sliing 

- 

l.l'ttiTS, 

J..etterrt. 

Aberystwith 

A.  IS. 

l.vnu           .           .           .           . 

L.N. 

Hariistaplu 

U.K. 

Maldnn      . 

M.N. 

liaiTovv 

I'..\V. 

.Manchester 

M.R. 

Ik'auniaris . 

U.S. 

M.-ir\iii)it  . 

M.T. 

Henvic-k-oii-Tweed 

U.K. 

:\liddlesbrough 

M.H. 

Hi.loforcl     . 

P..  II. 

MiUord      . 

M. 

Wyth 

li.ll. 

Newcastle 

N.  K. 

liostdii 

I!.N. 

Newhaven 

N.N. 

HiicUwater 

U.K. 

Newport.  Mon. 

N.T. 

Hi-ist'ol 

li.L. 

I'adstow    . 

I'.W. 

lii-ixliani     . 

1!.M. 

I'enzance  . 

r.z. 

Cardiff 

C.F. 

I'lvmouth . 

I'.H. 

(^ardiKaii    . 

('.  A . 

IVIolc 

r.E. 

Carlisle 

C.L. 

I'lirlsTnoulli 

1'. 

Carnarvon  . 

CD. 

I'resion     . 

p.  N. 

OhcstcT 

C.H. 

Ramsgate . 

u. 

ColcliostcM- . 

r.K. 

Uoehester . 

U.K. 

Cowes 

r.s. 

liuucorn    . 

K.N. 

Dartmouth 

Jl.H. 

live  . 

K.X. 

Dover 

]).U. 

Saleondje  . 

S.E. 

Kxeter 

E. 

St.  Ives     . 

[-;_S. 

Falmouth  . 

F.H. 

Scartiorongh 

s.'h'. 

Faversham 

F. 

SciUv 

s.c. 

Fleetwood. 

F.I). 

Sliicids.  North 

S.X. 

Folkastone 

F.E. 

Shields.  South 

S.S.S. 

Kowey 

F.V. 

Shoreliaui  . 

S.M. 

(.iloucester. 

(ill. 

Southampton 

s.u. 

Goole 

(i.F. 

Stockton   . 

S.T. 

Grimsby 

(;.y. 

Sunderland 

S.  D. 

Hartlepoiil,  West 

H.L. 

Swansea    . 

S.  A. 

Harwich     . 

11  11. 

Teignninnth 

■J'.  11. 

Hull  . 

11. 

Truro 

T.O. 

Ipswich 

III. 

Wevmoulh 

W.H. 

Lancaster  . 

L.K. 

Whithy      . 

W.  V. 

Littlohanipton   . 

L.I. 

Wliitehaven 

W.A. 

Liverpool   . 

L.L. 

Wisheach  . 

W.I. 

Llanelly      . 

L.A. 

Workington 

W.n. 

Loudon 

L.O. 

Yarnionili  (Noi 

folkt 

Y.ll. 

LoH-estoft  . 

I,.T. 

Certificate  of  Eegistuy  of  a  BRinsii  SEA-EisniXG  Boat. 
I'mlcr  I'dit  IV.  of  the  Mevcluint  S/ii/i/rinfj  Art,  1894  (57  .fc  oS  I7rf.  c.  GO 

».  37.-)). 

Name  of  Boat 


Class 


Letters 


Port  or  Place  of  Registry 


I  Sailing  or  Steam 

Description   I   tt         •        j 

of  Boat      -j  now  rigged 

I  What  Sail  used,  &c. 

Mode  of  I'ishiii'j 


Number 


IMace  (Town  or  ] 
Village)  to  which  r 
Boat  beloug.s.        J 
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I  Length 
Piincipnl        -3,,^^     J 
jJimeusioas    , 

I  Depth 

Owner 


SEA    FISHERIES    DISTRICTS. 

IVi-t.  'JVlitlis 


Lena-th  of  Keel 


Gr".si. 


Tenths. 


Net. 


Tonnage 
Skipper 

I'ort  of  Eegistrv 


If  I'egistered  niider  Part.  T. 

of  the  Merchant  Shipping  -'  Official  Xiimber 


Act,  1894. 


'  Port  Xuiiilier  aufl  Year 

Signature  of  Registrar 

Date ^ 


LIST  OP  SEA  FISHERIES  DISTRICTS  AND  OF  BOARDS  OP 
CONSERVATORS  AND  HARBOUR  AUTHORITIES  HAVING 
THE  POWERS  OF  A  LOCAL  FISHERIES  COMMITTEE. 


Reference 

to  r.irlia- 

nieiit:iry 

I'aper  in 

\\lMrli  orler  i.s 

Fubl 

.si.ed. 

Xaiiic  anil  Limits  of  Districts. 

D.-ite  of  Order. 

Ses.sion. 

Nnmber 
of  Paper. 

Cornwall  (Rame  Head  to  northern  boundary 

Mar.  28,  1890 

1830 

114 

of  Cornwall). 

Ciunberland  (Haverigg  Point  to  Sark  Foot). 

Feb.  21.  ]S!).-> 

]89.-> 

.587 

Devon  (southern  section  :  east   boundary  of 

Mar.  31,  18U2 

1892 

132 

Devon  to  Rame  Head  ;  northern  jiortion 

west  boundary  to  east  boundary  of  Devon). 

Glamoriran  (Na.sh  Point  to  Worms  Head)    . 

July  8,  isyn 

1  890 

290 

Kent  and  Essex  (Dovercourt  to  Diingeness) 

May  .5.  1890 

1 890 

i.-.y 

f 

.Inlv  8.  1890 

1890 

289 

Lancashire  and  Western  (Cemniaes  Head    ] 

Aiu'il  7.  1891 

1891 

172 

to  Haverigg  Point).                                       j 

Feb.  2,  1900 

1900 

292 

Milford  Haven  (Worms  Head  to  Cemmaes 

Mar.  22,  1S92 

1892 

124 

Head). 

North-Eastern  (River  Tyne  to  Donna  Nook 

.July  9.  ISIIO 

1890 

29li 

Beacon)  (p). 

Northumberland    (tlie    boundary    between 

ilar.  20.  1890 

1890 

10,-, 

England  and  Scotland  to  tlic  River  Tyne) 

Southampton  Harbour  Hoard 

Aug.  2(;.  1889 

1 889 

c.  .'.887 

Colchester  Town  t'ouncil       .... 

Aug.  2.".,  1890 

1 890 

c.  (1220 

Eastern   (Donna  Nook  Beacon  to  Happis- 

Nov.  7,  1S93 

189S 

439 

burgh). 

Southern  (Hayling  Island  to  western  boun- 

June 7.  189:5 

1893 

247 

dary  of  Dorset). 

Sussex  (Dungeuess  to  Hayling)     . 

Feb.  1.-..  1S9.S 

18911 

7."i 

(p)  Amended  by  resolution  of  the  House  of  Coinmoni?,  Aug.  2,  1890. 
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ORDERS!  OF  TIIK  HOARD  OF  TRADE  CltKATIXG  OYSTER, 
MUSSEL,  AND  COCKU':   FISIIKIUES. 


Name  of  FisheiN'  Ordfr, 


Hlaokwater,    Essex    Oyster    Fisher 

KS6.S. 
T.osham  Fishery.  1S73 
luistoii  Ducps  Fisliory.  ISTO 
liustou  FisluM-y,  IS'.I?  . 
Enisworth  Fishery,  l.'^Tl)     . 
Emsworth  t'hannel  Fisliery.  1S71 
Falmoutli  Fishery,  1S77 
Hainford  Water  Fishery,  lssi>  . 
liangstoii  Fisliery,  1SI>9 
l,c  Straiice  Fisliery.  1.'<S2   . 
Lynn  Deeps  Fishery,  1872  . 
Menai  Straits  Fishery,  IXTi 
Tagleshani  Fishery,  l.s7-t     . 
Poole  Fishery,  l,s,s.-)    . 
I'oole  (Wareham    Channel)   Fishei 

18S7. 
Kamsliolt  Fishery,  18.S4      . 
Saleoiiibe  lliver  Fishery,  1,S72    . 
Swansea  Fishery,  1S71 
Amended,  ISS:!    . 
Amended.  \Xi)2    . 
Tollesbury  i;  Mersea  (Blaek  wa  te 

Fishery.  1S7.S. 
Truro  I'ort  Fishery,  187G   . 


I') 


ItrtV-ri'iicf;  t<i  Art  (ii-  Ordi^r 

DutcorCertillc/ate 

ill  CfJiiiioil  cQiiliniiing 

(It'Lcnniiiiiig 

Unler. 

Older, 

:il  &  S2  Viet.  e.  i.\. 

.Time  l.s,  IS'.II, 

36  A:  37  Viet.  c.  l.\ii. 

33  A;  34  Viet.  e.  vi. 

Ord.  in  C.,2()  Feb.,  lSit7 

33  i;  31  Viet.  c.  yi. 

31  i:  3."i  Vict.  c.  e.\lv. 

illlc  41  Vict.  c.  ex.wi. 

4(>  vV;  47  Viet.  e.  .\. 

32  A:  33  Vict.  c.  31 

Sept.  12.  1SS8, 

4(i  &  47  Viet.  c.  X. 

3,-j  M  3i;  Viet.  c.  i. 

37  A;  3S  Vict.  c.  xviii. 

.July  22,  1.S76. 

37  lV;  3S  Vict.  e.  xyiii. 

4.'S  i:  4!l  Vict.  c.  xii. 

."lO  it  .")1  Vict.  c.  e. 

May  23,  IKiiS. 

47  &  4S  Viet.  e.  xiii. 

Feb.  10,  isiill. 

3.")  c>c  3i;  Viet.  e.  Ixiii. 

Aug.  1.  lt<7ii. 

34  .t  3.5  Vict.  c.  cxlv. 

4(1  &  47  Viet.  e.  x. 

Order  in  Coiiiicii. 

Mar.  li;.  I.'!li2. 

42  &  43  Vict.  c.  i. 

3SI  .V;  4n  Viet.  e.  xci. 

LIST  OF  THE  S.Ar.MOX  AND  F]?ESHWATER  FISHERIES 
DISTRICTS. 

The  followiiiiT  is  a  list  of  tlie  certificates  constituting  ami  altering  fishery 
districts  under  the  Salmon  and  Freshwater  Fisheries  Acts,  ISlil  and  18il2. 


Name  of  Fisliei-y  District. 

Date  of  Certificate. 

Adur 

Not.  17,  1897. 

Avr.n,  Hev.. 

1     . 

liar.  2(;.  ISCO 

Feb.  3,  ls:il. 

,\yiiii,  lirue 

and  1- 

irret      . 

Jlar.  27,  1S(;7. 

Ayoii  and  f- 

tour 

Mar.  2(i,  18i;(l. 

Axc, 

Mar.  2ti,  LSCti 

June  1."),  ISD.j. 

Ayron 

Oct.  20,  1882. 

Camel 

Sept.  4,  186G  ; 

March  1,  Isiio. 

Cleddy     . 

July  30.  ISlil! 

June  1(1,  1877. 

Conway    . 

Jan".  IS,  ISCI)  ; 

Noy.  8.  IS'.M). 

Coquet 

Jan.  IS.  ISCC,  ; 

Dec,  22,  18611. 

Cuckmere 

Noy.  Hi.  18!)4. 

Dart 

Mar.  2li,  18i;i> 

Feb.  ,3,  l.s'.ll. 

Dee 

Jan.  18.  ISCiti 

July  4,  18(16  ;  Noy.  8,  1890. 

Derwent  . 

1  Mar.  2!l,  1880. 

Dovey 

Jan.  IS.  isiiii. 

Dwvfaeh  . 

Dec.  17.  18  73. 

Eden 

Sept.  4,  ISiitl  ; 

Aug.  6.  1890. 

Ehvy  and  i 

Iwyd 

Jan.  18.  ISiJti : 

Noy.  8,  1890. 

Esk,  Yorks. 

June  8.  187.'>. 

Exe  . 

Mar.  215,  IsiiCi. 

Fo\yey 

Sept.  4.  18(;(1  : 

JIar.  I.  1S90. 

Fronie 

July  4.  l.s(it). 

1 
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List  of  Salmon  and  Fuesiiwater  Fisheries — mntiuiied. 


Name  of  Fisliery  District. 

1                                    Date  of  Certiticate. 

Kent,  kc. 

1  Mar.  22.  lH(u  :   Dec.  23,  ISDl). 

Lunc         .         .         .         . 

.Tan.  IS.  ISdC. 

Norfolk  and  Sullolk  (</)    . 

Oct.  27,  1SS7. 

Ojrmore     .         .         .         . 

Mar.  2M.  1S74. 

Otter         .         .         .         . 

Mar.  2(;.  IsCiil. 

Ouse,  Sussex     . 

Dec.  27,  1S7.">. 

Ouse  anil  Nenc 

July  ir>,  IStii!. 

Khvmnev 

Oct.  21,  1K71. 

Rilible    ". 

.Ian.  IS.  ISCi;  ;   Sept.  :,.  ISIK).      ' 

Rothcr      .         .         .         . 

.Tan.  14,  Is72. 

Seiont,  A:c.        .         . 

Mar.  3.  1S(!7  ;  May  2S,  1S7.">. 

Severn      .         .         .         . 

Jan.    IS.    ISliC  ;     Sept.    21!.    1S«6  ; 
Sept.  2.  1SS2  :  Dec.  !l,  ISlC. 

Feb.    4.    ISi;7  ; 

Stour,  Canterbury    . 

1  Mar.  2(i,  ISHli. 

Suffolk  and  Essex  (/•) 

,  Sept.  23.  ISDl  ;  Dec.  S,  IS'.ii; ;   Mai 

.  S,  18117. 

Taff  and  Ely     . 

Sept.  2,  1S7.-.. 

Tamai'  and  I'lyni 

Mar.  2t;.  ISCd  :  Feb.  3.  1S<I1. 

Taw  and  Torridge     . 

Mar.  2i;,  IsliC 

Tecs          .         .         .         . 

Jan.  IS,  IsiiC  :  June  2n.  ISS'.I. 

Teify         .         .         .         . 

Jnlv  4,  1S(W;  :  June  16,  IS77  ;  Oct 

20,  1882. 

Teign        ,         .         .          . 

Mar.  2f.,  186«  ;  Feb.  3,  ISiU. 

Towy,  Louglior  and  Tut    . 

Mar.  2i;,  ISCO  ;  Jan.  4,  187!l. 

Trent       .^       . 

i  Jan.    IS,   1S6(>  ;   July    KJ.    lsi:s  ; 
Sept.  21,  1S!I2. 

April    23,    1874; 

Tyne         .         .         .         . 

;  Mav  1,  ISIu;-.  Dec,  22,  ISCll. 

Usk  and  ICbbw 

!  Jan".  IS,  IStW;  ;  April  6,  1S!)4. 

Wear         .         .         .         . 

Feb.  2S.  lS7i>. 

Well.and    .         .         .         . 

1  Mav  211,  ISSt;, 

West  Cumberland     . 

July  1(1,  1S7!). 

Witham    .         .         .         . 

May  20,  ISSfi. 

Wye         .         .         .         . 

Jan,    18,    ISilG  ;    Dec.    17.    ISCO  ; 
Dec.  !l.  ISlir,. 

Feb.    IS,   1860  ; 

Yorkshire 

Jan.    IS,    IStiK  ;    Dec.    31,    ISCC,  : 

July    li;,    1868  ; 

Feb.  a.  1H73  ;  April  23,  1874  ;  J 

an.  21,  181)6. 

FISHERIES  EEFEREED  TO  IN  DOMESDAY  BOOK. 

[Tlw  _ti(/iircx  rrfrr  tii  tlir  jiiif/rx   of  Domcudii ij. — In  tin'  jihin's  iuiirl:i'il 
water  ix  tiiliil.~\ 

liliDFOIiDSHIRE. 

Stotf.alt,  213. 
Brunebam,  213  b. 
Rocbesdone.  21."i. 
Achelie,  21. "i. 
Wadhelle,  21.-.  1). 
Sbarmbroc,  216  b. 
Harewell,  217, 
Urunchani,  217. 


the 


Bicbelesuorde,  f.  210, 
Bereford,  210  b.  214  1>. 
Etone.  212. 
Stanford,  212  b. 
Clistone,  212  1). 
Rutcnliou.  212  b. 
Chainhalle,  212  b. 
Cioldentonc.  212  b. 
Welitone,  213. 


Windsor,  .56  b. 
Coolvhani,  .")6  b. 
Wargrave,  .57. 
Soauesfelt,  .57. 


Bkrkshire. 

Selingfclle.  .57. 
Feredone.  .57  b. 
Herlei,  57. 
Ordia.  .58. 


(?)  Norfolk  and  Sullolk  Fi.sliery  Act,  1877 ;  Fisheries  (Norfolk  aud  Suffolk) 

Act,  1896. 

(/■)  Powers  of  T.ncid  Fisheries  Coruniiltee  conferred  on  B^iard  of  Conservators, 
Pari,  Paper,  1893  [i-.  688-3]. 


FISHERIES    REFERRED    TO    IN    DOMESDAY    BOOK. 
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Redingcs,  58. 
HeUlremaiistuiie,  5J 
Soniiigcs.  5S. 
HcK'liC'laiicl,  .")8. 
Coiueiiorc.  58  b. 
Beituiie,  .">8  b. 
.Sipciie.  58  b. 
Aplcfonl,  5it. 
Wisflei,  511. 
Oiilain,  5!l. 
lidcluilanil.  5!l  1). 
Rc(l(Unj;L's.  til) 
Biirwimlcsf'oto,  CO. 
ISoighfelle.  00  b. 


Opetniie,  143  1). 
Wicmnbo,  I4S.1. 
WnbmiR'.  14  1. 
Thapt'slaw.  144. 
Bcilaw.  144  b. 
(IliH'i.  145  b. 
LaveniUiiu',  145  b. 
Daneliaui.  145  b. 
Cavrefelle,  148. 

Saham,  18!t. 
iiisleliam,  189  b. 
Cestei-ton,  1 8!)  b. 
Witesci,  I'Jl  b. 
Doaington,  lid  b. 
Cetiiz,  191  b. 
Litclport.  191  b. 
Stuntcni,  191  b. 
liinilonc.  192. 
M'iscbeec.  192. 
Ely,  192. 
Uuncliam,  192. 
Siultoiie.  192. 
Wisbocc,  192. 
Saham,  192. 


Eetuiic,  2(');t. 

Cavelea,  2(;3. 

Hunditone,  2G3. 

Etuno,  263  b. 
*.Stanei,  264. 

TiCstoue,  264, 
•(iaitonc,  26  4. 

Sui'vt'lce,  265. 
'Salliale,  265. 


Berkshire — coiitiminl. 

I'.uiloi.  611  b. 
('l)iiij:osniii.  61. 
Siulcatc,  61. 
Ktdiio,  61. 
Aiilctuno.  01  b. 
Eltimo,  61  b. 
Horloi.  62. 
Estialei,  62. 
Hcrk-i,  (>2. 
BorseW,  62  b. 
Witclc'i,  63. 
HeiitiUK',  63  1). 
DiiilocUosfiinlo.  63  b. 
Cherswolle,  63  b. 

BUCKIKGH.\MSHIRE. 

ncvresliani,  148. 
Evieham,  149. 
Jledinunbam,  150  b. 
Ettonc,  151. 
Dacetc,  152  b. 
Merlawe,  1.52  1). 
Haiibledene,  152  b. 
Cliftoiio,  152  b. 


<^'.\MBRIDGESHIRE. 


GretDiic.  192  b. 
Wite.sie.  192  b. 
Cotehaiii,  192  b. 
WisbecluN  193. 
Svarwy.  194. 
Bece,  195. 
EssliL'linjio,  195  b. 
Saliaiii.  195  b. 
Wicliam,  195  b. 
Botliclicsshain,  190. 
Swafliani,  196. 
Chi]iL'liam,  197. 
Tnimiiington,  200. 
Gicntesefe,  202. 
Chcrtclinge,  202. 


Cheshire. 


*HolutiiiK'.  266. 
*\Vestoiie,  260. 
*Estune,  266. 
'Norton.  26li. 

Fereiitono,  266  b. 

Eitiiiic  et  Siituiic,  266 

Bl.ichelidl,  267. 

Uot;k'iit  ill  Enslefiekl, 

Wiilfuid  and  rutecain, 


b. 

209. 
269. 


Dekbyshire. 


Wcstune,  273. 

Salle,  Di-aicotand  Opcnwelle,  273, 


Derby,  280. 


Axemiustre,  100. 
*Bideforde,  101. 

.\isbortoiK'.  Inl  b. 
*. Vert  ham,  102. 

H.antone.  100  b. 

Ixxleswille,  108. 
*t'orneorde,  109. 


Tarente.  77  b. 


Devonshire. 

Odcfor.1,  110. 
Hac'ombo,  110. 
l!iL.dK'Iic,  111  b. 
r.orlR'hmdc,  nil 
Elfforde,  113  b. 
Weie.  115. 
Holcomb,  115  b, 

Dorsetshire. 

Brigo,  83,  85  h. 


D    D 
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♦Beiillet,  4. 
•Suthcercam,  f>. 
*Clackintiina,  11 

Totflmm.  1 1 . 
'TuiTuca,  1 1 . 

Hoi  numduiie,  12. 
*C'cl(lenueUa,  12. 

TiUingham,  i;'>. 

Nasiiig,  1(). 
•Mucinga,  17. 
•Tolesberia,  18. 

Atahou,  20. 

Effecestra,  21. 
*Merescia,  22. 

Hacflet,  24. 


♦Strigoil,  162. 

Teodeshesbciie,  163. 

Nest  Pont  line  t-t  Peri  tone, 
*Ti(leiiham,  164. 
*Hechamstedc,  164, 

Modiete,  164. 

Stanedis,  164  b. 
*Gloucestei',  16.5. 

Wighiete,  1(!6  b. 

Staiicude,  38  b. 
Edlinges,  38  b. 
Holeest,  39. 
Houstun.  40  li. 
*South  St.anliaui.  41  b. 
Helingey,  43  b. 
Middeltune,  43  b. 
Croftone,  44. 
Neutibrige,  44  b. 

Merchelai,  179  b. 
Turlestone,  179  b. 
Clive,  179  b, 
Fornc  Paadefold  and  8ui 

ISO. 
Leomiiistre,  18(1. 
Bra<le£ord,  180. 
Merlie,  180  b. 


Eia,  134  b. 
St.  Albans,  13,".  b. 
Prichemansworde,  136. 
Hemelhamijstede,  136  b. 
Cestreliunt,  137. 
Hodesdoue,  137. 


EssE-X. 

*Pliobinge,  26. 
•Tillebei-iam,  42 
*Mcre.seia,  46. 

Uveseia,  .56. 
*Tui'rac,  63. 

C'liinj;efoit,  64. 

Wimcindfort,  66. 

Springinghcfclde,  67. 

Adem,  70. 

Legra,  75. 

Leintuna,  85 

Turruc,  70. 

Sciddincliou,  91. 

Wilcunistou,  92. 

Hornindiuie,  93. 

Gloucestershire. 

Odalveston,  166  b. 
*Tidehani,  166  b. 
164.  Lideiiai,  167. 

Bernintoiie.  167. 

Modiete,  167  b. 
*TideIiam.  167  b. 

Lechelade,  169. 
*Langenei,  170  b. 


Huntingdon,  203. 
Sumeresham,  204. 
Witlcsemere,  205. 

fionmeyC'),  2. 
•Middelton,  2  d. 
•Northfleet,  3. 

Maidstone,  3. 
*Eoculf.  3  d. 

Bolton.  3  d. 

Fletes,  3  d. 


Hampshire. 

Effcle,  45  b. 

Cheiiap,  46. 

Ottei'bnrne,  46  b. 

Sirelei.  46  b. 
*Poicestve,  47  b. 
'Depedene,  51  b. 
*Soutliiimpton,  52. 

Prcstetone,  53. 

Herefordshire. 

Buchelie,  180  b. 
Hulla,  isl. 
Wilioliliii.u'tune,  182. 
ucsfeld,  Dunio,  1S3. 

Duntuiic,  183  b. 
Aele,  1S4. 
Ewias,  186. 
Hope,  189. 

Hertfordshire. 

Wennel.ii,  137. 
Hodesdone.  137  b. 
■H'aie.  1 3S  b. 
OdiMloiie,  1311. 
Hoik'sdone,  139  b. 
Hailet,  140. 

HUN'TIXCiDONSHIKE. 

Ahvoltune,  2(15. 
Suthani.  206  b. 
EmingetoRle,  207.. 


Kent. 


Aldintone,  4. 

Lemin<.'es.  I. 

Elesfoiil,  4, 

Ferlega,  4  b. 
*Monoestuue,  4  b., 
*Sesaltie,  5. 

Prestetone,  5. 
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4ua 


Kent — coiifinnnl. 


•ApcUliiro.  .".. 

EslaiR'S.  ■>  b. 

Oldhiuii,  5  b. 
•.Swaiiscomb,  (!. 
•Leslies,  t!  b. 

Laselii,  II  b. 

Heeling,  7  b. 

Haslciw,  7  h. 
•Cotehaiii,  S  b. 
•Stiickes,  S  b. 
•Hoo,  S  b. 

Piniia. 

Neile.ste<le,  8  b. 
•Otlriiiireborgc.  1 
•Heoliain,  "J. 

Borne.  II. 

Buines,  !'. 

Wickcbani,  9. 

Berhani,  'J  b. 


Ore.  10. 
Nortiin,  10. 
("illeliani,  10. 
Ospriiiu'e,  10. 
r.aillesMien',  10. 
DiHleliani.  10  b. 
I'alestrei,  10  b. 
Bilsintone,  10  b. 
Affetunc,  10  b. 
'ritenluiie.  1 1. 
Ksturai.  1-'. 
Tanet,  12. 
Estbi-ige,  13. 
Titeiidonc.  11^. 
Halliii.i;es,  14. 
Maiounlc.  U. 
niehem.  11. 
Newetoiie,  H  b. 


Leicestershire. 

No  fisliery  is  nientiuncil  as  such  ;   but  there  are  many  returns  of  oel-rents, 
which  were  the  usual  rents  for  fisheries. 

Lancashire. 

The  fisheries  were  all  part  of  the  manor  uf   West   Derby,   the   tenants  of 
which  were  bound  to  repair  tlicm  :  f .  2(i'.)  b. 


LlNCOL^> 

•Torchesev,  327. 

Chine,  327  b. 
*Gadenai,  338. 
•Fleot,  338. 

Cuningisbi,  339. 

Belingei,  340. 

Torp,  341. 

Torp,  343. 

Canvie,  343  b. 

Scotere,  345  b. 

Lea,  347. 

Draitoiie,  348. 

Cuniiige.sbi,  349  b. 

Herniodestuna.  349  b. 

Ganielstor|i,  3.">0  b. 

Saxebi,  3.">0  b. 

Bruiie,  3."il  b. 

Barcuurde  et  Sutrei,  3.52. 

Lastone,  3."i2. 

Canevic  ct  Brageburge,  352  b. 

Aburne,  353. 

Willingham,  3.')4  b. 

MiDDL 

*l''ulch.ani,  127  b. 
Draitone,  128. 
Stanes,  12,'<. 
Scepertone,  128  b. 
Hernioilesworthe,  128  b. 
Enfekle,  129  b. 


HIRE. 

•Wintringliani.  3.">4  b. 

Bardenai,  STit  b. 

Sutere,  354  b. 

Hechintune,  355. 

Northchinie.  357  b. 

Brune,  358  b. 

Torp,  359  b. 

Torii.  360. 

Branztunc,  301. 

Ulvesbi.  3li3. 

Steven  iiige,  303. 

Kocstiine.  3l>3  b. 

Brune,  3I!4  b. 

Est  Depeini;e.  .31)4. 

Brune.  3ti8  b. 
♦Kpworilc,  3i;i). 
*.\clieseia.  3i;9. 

Lund,  3i;9. 

Bell  one.  3C,9. 

Hieliani,  37ii. 

t'uningesbi,  370  b, 


ESEX. 


Stancwelle.  130. 
*Gesteleworde.  130. 
Hanintone,  l.SO. 
Herefelle,  130. 
Toteham,  130  b. 


Norfolk. 


♦Horningtoft,  120. 

Helgetuna,  122. 

Culuuerstuna,  127. 

Methelwalde,  ]3(i. 

Wimundham,  137. 
♦Snetesham,  142. 

Kisiuge,  142. 

Nercforda.  144. 


I'ikenhani.  141. 
Mildetiiiia.  149. 
Herlmga.  1  19. 
Aneuiere,  151. 
Culuuerstuna,  153. 
Acra,  160. 
Congiehani,  161. 
WilUin,  161. 
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Covestuiia.  1(12. 

Wetinge,  1112. 

Cranewisse,  lliS. 
*Suiethwlune.  1(!3. 
*8netfsliiim,  1U3. 
*Himstatiina,  173. 

Snareshella,  17S  b. 

Witcingkeseta,  17!)  b. 
*Hunstaiitona,  107. 

Cresingeham,  191. 

Stoutonet.  200 

Stratesete,  20(1. 

Rungetiine,  209. 

Feltuuella,  213. 

Midtleltuna,  222. 


•Suaiiotuiia.  220. 
Lecesbani.  22(1. 
Cieiielesliam,  230. 
*VVclle,  231. 
Crcssingbam,  235. 
Niobetun,  23(1. 
Midileltuii,  238. 
Dudelinu'toiia,  215. 
Oxenburb,  24.">. 
Dersiiicbam,  2.">(>. 
Pateslea,  2.')(!. 
Brom,  2:>y  b. 
Cherebroo,  205. 
Torp,  200. 
Atleburia,  207. 


NOETHAMPTONSHIRE. 

No  fishery  is  mentioned  as  such  ;  but  there  are  numerous  eel-rents  paid  as 
the  rents  of  mills,  f.</.,  Ouudle  (Undele)  on  the  Nene,  "a  mill  of  20.v.  and  250 
eels."     The  fisheries  are  all  included  in  the  eel-rents  as  in  Leicestershire. 


Nottinghamshire. 


Nottingham.  280. 
Duneham,  281. 
Mamesfelde,  281. 
Sudtone,  282. 
Sudwelle.  283. 
Nortwelle,  283. 
Newcherchc,  283  b. 
Nord  Muscham,  284, 
Marnham,  285  b. 
Ciulnetorp,  285  b. 

Besiiitone,  151  b. 
Hedintone,  151  b. 
Bentone  (Rex),  151. 
Bentone  (Episcopi),  151  b. 
Dorechestre,  1 55. 
Kglesham,  155. 
Hardintone,  155  b. 
Dadington,  155  b. 
St.intone,  155  b. 
Sumertone,  155  b. 


Burtonc,  280  b. 
Gringelcia,  280  d. 
Kametone,  287. 
Kadeclive,  288. 
Fiscartone,  288  b. 
StocUes,  289. 
Scelford,  289. 
Landeforde,  291. 
Crunwelle,  292. 


Oxfordshire. 


Cersetone,  150. 
Codesdune,  15(lib. 
Sanford,  150  b. 
Givetelei.  157  b. 
Etoiic,  158. 
Haitordc,  158. 
Neuham.  159. 
Estone,  100. 
Br.adewelle,  100. 
Covelie,  100  b. 


SHROfSHIBE. 


Baschurche,  253 
Forde,  253  b. 
Achelow,  253  b. 
Heme,  254. 
Btune,  251  b. 
Uptune,  254  b. 
Nasse,  255. 
Maiieford,  256. 

Lanporth  (Burgus),  86. 
Crice,  80  b. 
Nort  Curi,  86  b. 
Mertok,  87 

Wrfeld,  248  b. 

Ludinglond,  283. 
Jlitdenehallfl,  288. 
Carletuna,  296  b. 
Helvcdoiui,  303. 


Crugetone,  250. 
Cristesache,  250  b. 
Hantenetuuc,  250  b. 
Udeford  et  Ruitone,  257  b, 
Wiche,  257  b. 
Catewinile.  257  b. 
Lenteurde,  200. 


Somersetshire. 

Wedmore,  89  b. 
Glastonbury,  90. 
Mieheluye,  91. 

Staffordshire. 


Suffolk. 


Satburna,  317. 
*Holcslea,  317. 
Eiam,  319  b. 
Walluiic.  339. 
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Wirilintonc,  3.")."). 
l>uiihrmi.  35;). 
Hursus  S.  Ediininili,  37 
Kiakenhain,  3S1. 
liiaiulon,  3.S1. 
Larinjialietha,  382. 
L\inclale.  3S2. 
I.aliijitrabotlia,  .S92. 
Ahvartiiiia,  3il4. 

Kiiiifston.  30. 
JlorUake,  30  1). 
Petricheshani,  32  b. 
Biflet,  34. 
LimeiiosfcUl,  31. 


-contuiiifil. 

Hcilvcluiia,  3!tS. 
Heisewella,  402. 
Braiitona,  403. 
LakiiigeliPtlia.  403. 
Toilcnliam,  4()3. 
Lueniiera.  4o8. 
Turketleslmia,  420, 
P.uitone,  43.")  b. 


Surrey. 


Waleton,  3."i. 
Bocheliam,  3.")  b. 
Kingostoii,  31). 
Saiuln,  3(). 
Wiseloi,  3t)  1). 


Sussex. 

riosohani,  KI. 

HamfoUle,  Id  li. 
•Bury,  17. 

Fulclieham,  1 7  b. 

Beiewic,  l!l  b. 

Bome,  I'J  b. 
'Arundel,  23. 

Douecliitone,  33  b. 
*.'*toi)ham,  23  b. 

BotechitDiic,  23  b. 

Home,  23  b. 

■\V'.\R\VICKSHIRE  AND  WILTSHIRE. 

No  fishery  is  mentioncil  as  sucli  ;  but  there  are  numerous  returns  of  eel-renis. 
Worcestershire. 

Berlingehaui,  174  b. 


Bri<leliani,  24. 
*Poleber{,'e,  24  b. 
•Grcthani,  2")  b. 
•Warnecanip,  24  b. 
•Xonneniinstre,  24  b. 
*Stoches,  24  b. 
•Wopeham,  2.")  b. 

Hcrieilehani,  2."). 
•Offham.  2."). 

llochintone,  2.")  b. 


L'hideuiiiistrc.  172. 

Wiche,  1  72  b. 

Holte  in  Wick,  172  b. 

Tidberton,  173  b. 

(irimanleh,  173  b. 

Haleiran  euni  Bradeweshani.  173  b, 

.\rdolvestunc  et  Cristetone,  174. 


Yorkshire. 


Hindrelaghe.  311. 
Tadcastre,  321  b. 
Lachinfeld.  322. 
Coldrid,  322. 
Alwintone.  322. 


Ambreslet;c,  175  b. 
Broc,  171)  b. 
Caldesloi,  17G  b. 
Hamnie.  17<>  b. 
Alretune,  177. 
Manj-  eel-rents. 

Fotingham,  324. 
Turgisbi,  32.5  b. 
Godenesljurg,  325. 
Cotingehani  et  I'ileford,  328. 
Jlonchetone,  32U. 


N.B. — Besides  the  above  there  are  innumerable  instances  of  receipts  of 
eel-rents  in  all  the  counties  (except  Staffordshire),  e.i/.,  Olnci  (Bucks), 
"molendinum  de  cc  anguillis"  (f.  145  b).  Berlaw  (Bucks),  "  De  piscaria  D 
anguillis."  I.avendon  (Bucks),  ••  Molendinum  de  xx.wi.v.  et  ccl  anguillis. 
Tarcnte  (Dorset).  "  Ibi  ii  molendini  reddcntes  xxxv.  et  niille  anguilla;." 
Hoddesdon  (Hertford),  '-De  gurgite  xxi  .anguilla;  de  piscaria  cl  anguilla;." 
Maidstone  (Kent).  "Ibi  ii  piscariie  de  cclxx  anguillis."  Brune  (Lincoln), 
"vi  piscari;e  reddentes  MMD  anguillas."  In  Bedfordshire  and  Xorthamjiton- 
shire  all  tl]e  fisheries  on  the  rivers  Ouse  and  Xcne  are  returned  with  tlie  rent  of 
the  mills  in  eel-rent.  Cersetone  (Oxon.),  •■  De  niolino  et  piscaria  xv.<.  \yl. 
et  clxxv  anguilhc."  Codesdune  (O.xon.),  "  Ibi  molinum  et  ii  piscaria; 
de  xii.«."  Estone  (Oxon.),  "Ibi  molinum  rum  piscaria  reildens  xxxjj."  Brade- 
welle  (Oxon.),  ••  Ibi  ij  molini  niiii  piscariiset  pratis  re<ldunt  xx.v."  Edmendune 
(Salop),  "Ibi  i7ioiinum  i-iim  piscaria  redilens  x.«."  Hantenlune  (Saloj)),  "  Ibi 
molinum  de  ccec  anguillis."  Catewinde  (.'salo])).  "Ilji  pratuni  et  molinum 
riiiii  ii  piseariis  reddens  v.n-.  et  Ixiiij  stickis  anguillarum."  The  practice  of 
letting  the  fisher}'  in  a  manor  with  the  mill  clearly  a|)pears  from  the  entries  in 
Domesday  Book,  and  it  is  clear  that  rent  was  taken  in  eels  both  from  mills  let 
wit li  fisheries,  and  from  tisherios  by  themselves.  If  nil  tlie  fiifrim  of  eel-rents 
were  collected  it  woukl  more  than  double  the  number  of  fisheries  referred  to 
above  set  out,  and  would  show  that  there  existed  a  fislierj'  in  almost  every 
riparian  manor. 
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It  has  been  thought  that  the  existence  of  several  fisheries  in  tidal 
waters  is  exceptional  (a).     This  is  a  mistake. 

The  true  fact  is,  as  can  be  shown  from  the  records,  that  all,  or 
almost  all,  tidal  rivers  and  estuaries  were  in  ancient  times,  and,  w  here 
the  right  still  remains  valuable,  still  are,  covered  by  several  fisheries 
in  the  hands  of  the  subject.  The  river  Tweed  is  entirely  covered  by 
them  ;  the  Tync  also  from  its  mouth  upwards ;  the  Ain,  the  Coquet, 
tlie  Wansbeck,  the  Wear,  and  the  Tees  are  in  the  same  case  ;  many 
of  the  manors  on  the  Humber  have  several  fisheries  as  parcel  of  them ; 
the  tidal  waters  of  the  Ouso,  Derwent,  Ayre,  C'alder,  and  Don  were 
covered  by  several  fisheries  parcel  of  the  manors  on  the  banks  ;  the 
case  is  the  same  with  respect  to  the  Trent,  Withani,  the  Welland,  the 
Nene,  the  Ouse,  the  Cam,  the  Aire,  the  Waveney,  the  Stour,  the  Colne, 
the  Blackwater,  the  Crouch,  the  Thames  ou  thecoast  of  Essex,  the  Swale, 
the  Christchurch  Avon,  the  Frome,  the  Axe,  the  Exe,  the  Teigu,  the 
Dart,  the  Tamar,  the  Fal,  the  Severn,  the  Wye,  the  Dee,  the  Mersey,  the 
nibble,  the  Lune,  the  Eden,  tiie  Derwent,  and  the  Solway  Frith.  If 
reference  were  made  to  the  grants  and  records  relating  to  manors  situate 
upon  tidal  rivers  and  estuaries  there  is  no  doubt  that  several  fisheries 
would  be  found  to  be  parcel  of  all  or  almost  all  of  them.  With  regard 
to  fisheries  upon  the  open  sea  coast,  it  is  clear  that  the}'  existed  from 
the  earliest  time.  Magna  Charta,  c.  26,  which  orders  all  kiddels  to  bo 
destroyed  throughout  F^ngland,  specially  excepts  those  "  per  costeram 
maris  ; "  and  Hale  remarks  that  "  this  exception  of  weirs  upon  the  sea- 
coast,  and  likewise  frequent  examples,  make  it  appear  that  there 
might  be  such  private  interests,  not  only  in  point  of  liberty,  but  in 
point  of  propriety,  on  the  sea-coast  and  below  the  low-water  mark, 
for  such  were  regularly  all  weirs."  The  records  show  that  these 
several  fisheries  existed  all  round  the  coast,  the  lords  of  the  manors 
having  weirs  placed  upon  tlie  foreshore  wherever  the  shore  was  suitable 
for  that  kind  of  fishery ;  kiddel  fishing  was  universal  throughout  the 
open  shore  of  the  county  of  Essex.  The  Quo  Warranto  Rolls  and  the 
Hundred  Rolls  show  numerous  instances  of  such  fisheries  in  the  counties 
of  York,  Lincoln,  Norfolk,  Suffolk,  Kent,  and  elsewhere.  In  fact,  there 
is  practically  no  doubt  tiiat  the  wliole  foreshore  of  the  kingdom, 
wherever  it  was  fit  for  fishing  by  weirs,  was  covered  by  several 
fisheries.  With  regard  to  non-tidal  waters,  there  is  no  doubt  whatever 
that  in  ancient  times  the  wliole  of  them  were  embraced  in  several 
fisheries  as  parcel  of  the  manors  which  either  abutted  on  or  included 
the  rivers. 

The  following  very  imperfect  list  refers  to  places  in  which  fisheries 
are  shown  to  have  existed  from  notes  of  records  in  the  authors' 
collections.    The  list  might  be  amplified  if  the  inquisitions  and  extents 


(n)  See  Hall  on  Sea-shore,  p.  716. 
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•of  manors,  tines  and  otlicr  records  were  inspected,  the  calendars  of 

these  documents  not  givinj^  particulars  as  to  fisheries.     The  authors 

are  fully  conscious  that  this  list  is  very  imperfect,  l)ut  it  is  given  for 

the  purpose  of  showing  the  existence  of  fisheries  in  numerous  places 

throughout  the  kingdom. 

N.B. — The  /islieriex  srt  out  in  thix  !i.4  are  re/rrmJ  to  in  mirirnt  ivcon/sjjie  noti'n 
of  ifhicli  lire  in  the  iiiitlmrx'  roUeetion  of  miiteriiiU  for  tliix  iror/i.  The 
ani'iriit  jipi'liitiif  of  till'  ntinii'x  of  plarrx  hag  bmi  folloirrit.  The  fijthrrirx 
limit  with  in  this  irorh  arc  referenecd  hy  thf.  pages. 

A.  Arnesfourthe,  Yorks. 

Aruesidc,  Lanes. 
Aniot,  Cumb. 
Arnside  Bay,  Cumb 
Arthuret,  Cumb. 
Ai-un  River,  Sussex,  pp.  4,  8,  27, 

81,  8-2. 
ArundcU,  Sussex,  p.  30. 
Aschelond,  Warwick. 
Asilmere,  Notts. 
Ashby,  SuSolk. 
Ashford  West,  Devon. 
Askelaud,  Laucs. 
Asshewere,  Glouc. 
Ashton,  Lanes. 
Astland  River,  Lane. 
Artelwortli  (Severn). 
Aspertou,  Hereford. 
Aston,  Oxon.,  p.  4.5. 
Aston,  Staffs. 
Aston,  Clieshire,  p.  3. 
Aston,  Warwick. 
Aston,  nr.  Birmingham,  p.  49. 
Aston,  Northampton. 
Aston,  Derl)V. 
Attlebrig,  N'orfolk,  p.  40. 
Audcstell,  Northumbei-land. 
Aure,  CtIouc. 
Auste,  Glouc. 
Avcne,  Gloue. 
Avene,  Warwick. 
Avington,  Berks. 
.\von,  Hants,  p.  111. 
Avon  River,  Glam. 
Avon  River,  Wore.,  pp.  8,  9. 
Avon  River,  Warwick,  p.  42. 
Axholm,  Lines. 
Axe  River,  Devon. 
Axminster,  Devon. 
Aylingtonc,  Hunts. 
Ayhiyngton,  Glouc. 
Ayton,  York. 


Abbotsbury,  Dors. 

Abberbury,  Northampton. 

Abcravon,  Monni. 

Aberavon,  Glam. 

Abermo,  Merioneth. 

Abyndon,  Berks. 

Aeaster  Selby  (Ousc),  Yorks. 

Accrington,  Lanes. 

Achelow,  Salop,  p.  2. 

.\cle,  Norf.,  p.  37. 

Acton     next     Nether     Walton, 

Cheshire. 
Adell  (Wharfe),  Yorks. 
Adderbury,  Oxon. 
Aghton,  Lanes. 
Akle,  Beds. 
Ake,  Y'orks. 
Ainsdale,  Lane. 
Ainstable  (Avestapeletli)  Cumb., 

p.  77. 
Aire  River,  Yorks.,  pp.  27,  G7. 
Alan,  Aleyn  River,  Cornwall,  p.  CI. 
Alberbury,  Oxon.,  p.  67. 
Alborough,  Yorks. 
Aldecote,  Berks. 
Aldelyme,  Cheshire. 
Aldencrawe,  Northumberland . 
Aldcnham,  Herts. 
Aldwark  (Swale),  Yorks. 
Alfayscote,  Oxon. 
Alington,  Hunts. 
AUingtou,  Cireat,  Hants. 
Alwingham,  Lines. 
Alne  River.  Northumberland. 
Alnmouth,  Northumberland. 
Ahiwick,  Northumberland. 
Alresford,  Essex. 
Alresford,  Hants. 
Alresford  Pond,  Hants,  p.  87. 
Alsterton,  Cheshire. 
Alstanton,  Cheshire. 
Althorp,  Lines. 
Alveston,  Warwick. 
Alynton,  Hunts. 
Amble,  Northumberland. 
Ammeley,  Elmeley,  Wore. 
Auckholm,  Lines. 
Ashperton,  Devon. 
Appulton  (Thames),  Berks. 
Appleton  (Wharfe),  Y'orks. 
Apledore,  Kent,  p.  4. 
Arden  (Rye),  Yorks. 
Ardyngtou  (Wharfe),  Yorks 
Arlingham,  Glouc.,  p.  68. 
Armathwaite,  Cumb. 
Anncn  (Ouse  and  Eyre),  Yorks. 


B. 

Babbcworth,  ^Middlesex. 
Badburham,  Cambs. 
Badd,  Devon,  p.  68. 
Bagenore,  Berks. 
Baghall,  Yorks. 
Bakestach,  Jlomn. 
Bala  Lake,  Wales,  p    161 . 
Ballingdon,  Essex. 
Ballingdon,  Suffolk. 
Balnccroft  (Went ),  Yorks. 
Balnehall  (Went),  Y'orks. 
Bampton,  Oxon. 
Bampton  Doyle,  Oxon.,  p.  44. 
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Bankhall,  Lanes. 

Baniie  River,  Ulster,  p.  27. 

Bardalgarth,  Yorks. 

Bardenay,  Lines. 

Barleby  (Ouse),  Yorks. 

Barley  (Ouse),  Yorks. 

Barling,  Essex. 

Barling,  Kent,  p.  4. 

Barlowe,  Lines. 

Barmouth,  Wales. 

Barnlc}'-on-Don,  Yorks. 

Barnestaple,  Devon. 

Baronburgh,  Yorks. 

Barsham,  Suffolk. 

Barrow,  Chesliire. 

Barton  Magna,  Oxon. 

Barton  (Test),  Hants. 

Barton,  Westmorland,  p.  83. 

Barwick  St.  James,  Wilts. 

Bastenwater,  Ciuiib. 

Bassenthwaite  Lake,  p.  87. 

Batbford,  Somerset. 

Bathinwere,  Glouc. 

Bathkynton,  Warwick,  p.  42. 

Battersea,  Surrey. 

Baubend,  Cumb. 

Bawtry,  Yorks. 

Bajford,  Herts. 

Baye,  Lines. 

Bayn  River,  Lines.,  p.  40. 

Beaconsall,  Lanes. 

Beaumond,  Lansc. 

Beaumund,  Cumb. 

Bebiugton  (Lower).  Chesliire. 

Beccles,  Suffolk,  p.  42. 

Bedik  Watervile,  Durham. 

Beilingei,  Leicester,  p.  i. 

Bekerton,  Norfolk. 

Belby  (Ouse),  Yorks. 

Beley,  Derby. 

Belles,  The  (Tweed),  Northum- 
berland. 

Benfleet  Bay,  Essex. 

Benflete,  Essex,  p.  4. 

Bensyngton,  Oxon. 

Benynghohne,  Yorks. 

Bennyngton,  Lines.,  p.  40. 

Benwell,  Northumberland. 

Beuwyk,  Cambs. 

Bereford,  Warwick. 

Berghton,  Lines. 

Berghton,  Derby. 

Berkeley  Herons,  Glouc. 

Berkhamsted  Parva,  Herts. 

Berkington,  Bucks. 

Berkington,  Northampton. 

Berry  Pomeroy,  Devon,  p.  53. 

Bersholm  Loch,  Notts. 

Berton,  Herts. 

Berton-cum-Rodeley.  Bucks. 

Berwick-on-Tweed,  Northumber- 
land. 

Beswyk,  Yorks. 

Bethum,  Westmorland. 

Beverley,  Yorks. 

Beweford,  Devon. 

Bickleswere,  Glouc. 

Bideford,  Devon,  p.  3. 

Bidenham,  Beds. 


Bikedon,  Devon. 
Bikeresdik,  Notts. 
Bickcresdick,  Lines. 
Biekeresdike,  Yorks. 
Bilawe,  Norfolk. 
Billingford,  Northampton. 
Bilton  (Nidd),  Yorks. 
Bindon,  Dorset. 
Binsey,  Oxon. 
Birchemere,  Hunts. 
Birkdale,  Lane. 
Birkley,  Northampton,  p.  41. 
Bisham,  Bucks. 
Bishopstoke,  Hants. 
Blackwater  River,  Essex. 
Blackwater  River.  Cork. 
Bladen,  Oxon.,  p.  S. 
Blaemyre,  Le,  Cumb. 
Blakhough-uext-Py  ton,  Durham. 
Blakepol,  Notts. 
Blaketoft  (Use),  Yorks. 
Blakwell,  Durham. 
Blandford,  Dorset. 
Bleber,  Berks. 
Blecehesho,  Beds. 
Blith,  Warwick. 
Bodekham,  Cambs. 
Boketon,  Norfolk. 
Bolton  Percy  (Ouse),  Yorks. 
Bolton  East  (Tees),  Yorks. 
Bolyn,  Cheshire. 
Bondon,  Norfolk. 
BontynghuU,  Sussex. 
Boothelyegarth  (Onse),  Y'orks. 
Borefieet,  Kent. 
Borne,  Hants. 
Boroughbridge,  Yorks. 
Bosham,  Sussex,  p.  4. 
Bostock,  Cheshire. 
Boston,  Lines. 
Botilbrnge,  Hunts. 
Bowness,  Solway  Frith,  Cumber- 
land. 
Boyne  Water,  Ireland. 
Brackley,  Oxon. 

Brade  (Tweed),  Northumberland. 
Bradeley,  Cheshire. 
Brade.sted,  Kent. 
Bradefend,  Herts. 
Bradewell.  Oxon. 
Bradenynch,  Devon. 
Bradwall,  Cheshire. 
Bradwell,  Essex. 
Bradwell,  Derby. 
Brafferton  (Swale),  Yorks. 
Braham,  Suffolk. 
Brampton,  Northampton,  p.  41i 
Bramwith  Woodliorn.  Yorks. 
Brandesburton  (,Hull),  Yorks. 
Brandesby  (Swale).  Yorks. 
Brandon.  Warwick,  p.  42. 
Brassington,  Derby. 
Bray,  Berks,  pp.  20,  77,  118. 
Braythmere,  Herts. 
Brecknock,  Brecon. 
Brecon.  Brecon. 
Bredon,  Leicester,  p.  39. 
Brentford,  Middx. 
Brereton  Here,  Cheshire. 
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Bretfoid,  Sussex. 
Bretford,  Warwick,  p.  42. 
Bi-othonham,  Norfolk. 
Bretic'iiiortoii,  Worcester. 
Bretlierton,  Cheshire. 
Brewardcslialgh,  Cheshire. 
Bridgeford  East,  Notts,  p.  Gl 
Brightlingsea,  Kssex. 
Brililes\vorth(^Brix\vorth),North- 

ampton.  pp.  41.  40. 
Brightwell.  Berks. 
Broadwell.  Oxon. 
Brodegay,  Norfolk. 
Brodhe,  Huntingdon. 
Brokesbv,  Leicester,  p.  3'J. 
Brokhani,  West,  Norfolk. 
Brokholc,  T.ancs. 
Brokewerc,  Glam. 
Bromehill,  Kent. 
Bromborough,  Cheshire. 
Bvouiham,  I5eds. 
Brompton,  Yorks. 
Brough,  Cunib. 
Broughton-in-Furness,  Lanes. 
Brownflcet,  York. 
Brnardeshalgh.  Cheshire. 
Brythewell,  Suffolk. 
Buckingham  Castle,  Bucks. 
Buekeshale,  Lines. 
Buckland,  Berks. 
Buckland,  Devon. 
Budd,  Devon. 
Buddcsdon,  Cheshire. 
Budworth,  Cheshire. 
Budworth-in-le-Frith,  Cheshire. 
Budworth  Jleer,  Cheshire. 
Bukcby  ;Buckby),  Northampton. 
Buketn,  Northampton,  p.  41. 
Bukenliam,  Norfolk. 
Buckfast,  Devon. 
Bulshot,  Northumberland. 
Bulthamfenne,  Lines. 
Bunselok,  Oxon. 
Burcot,  Oxon  and  Berks. 
Burgh-on-Sands,  Cumb  ,  p.  60. 
Burneby,  Y'orks. 
Burnham,  Essex,  pp.  6S,  79,  90. 
Burnham,  Bucks. 
Burton,  Great  (Y'ore),  Yorks. 
Burton,  Berks. 
Burton,  Notts. 

Burton,  Pidsey,  Y'orks.  • 

Burton,  Statham,  Lines. 
Burwardeseote  als  Buscott.Berks. 
Bury,  Sussex,  p.  4. 
Buterwic,  Lines. 
Buttcrcramp  (Derwent),  Y'orks. 
Buxton  Marsh,  Norfolk. 
Bylroek,  Leicester. 
Byker.  Northumberland. 
Byland,  Old  (Rye),  Yorks. 
Byllyngc,  Cambs. 
Bytham,  Lines. 
Bywell,  Durham. 


Cadlaud,  Hants. 
Caldecote,  Bucks,  p.  47. 


Caldecote,  Monni. 
Calder  River,  Y'orks. 
Caldcy,  Cheshire. 
Caldey  I'arva,  Cheshire. 
Calstock,  Cornwall. 
Calton  (Eyre),  Yorks. 
Caniberton,  Cumb.,  p.  173,  «. 
Cambhous,  Durham. 
Cambridge,  Cambs. 
Camel  River,  Cornwall,  p.  01. 
Gamer  River,  Cornwall. 
Cane  (Eske),  Y'orks. 
Canelia,  Cheshire,  p.  3. 
Canford,  Dorset. 
Canewdon,  Essex. 
Canterbury,  Kent. 
Cardiff,  Glam. 
Careby,  Lincoln,  p.  71. 
Careckford,  Lines.,  p.  41. 
Carhampton,  Somerset. 
Carlburye,  Durham. 
Carleton,  Beds. 
Carleton,  Yorks,  p.  27. 
Carleton     near     Snaith      (Aire), 
Y'orks,  p.  07. 

Carleton,  Suffolk,  p.  42. 
Carlisle,  Cumb. 

Carsington,  Oxon. 

Carswell,  Berks. 

Cartmell,  Lanes. 

Castle  Barnard,  Durham. 

Castle     Donyngton,     Leicester, 
p.  30. 

Castleforth  Jlills,  Yorks. 

Castle  Cioodrich,  Hereford,  p.  00. 

Castre,  Lines. 

Catelrig,  Lines. 

Caterford,  Norfolk. 

Caterscte,  Norfolk. 

Caton,  Lanes. 

Cattail  (Little),  Y'orks. 

Cavendish,  Suffolk. 

Caversham,  Oxon. 

Cawode  (Wharfe),  Yorks. 

Cereby,  Lines.,  p.  29. 

Cersetone,  Oxon.,  p.  2. 

Cestresham,  Bucks. 

Cestrehunt,  Essex. 

Cestreton,  Huntingdon. 

Cestreton,  Oxon. 

Chadlington,  Beds,  p.  4i. 

Chalke,  Kent. 

Chalkc,  West,  Kent. 

Chalkwell  Hall,  Essex. 

Charleford,  Berks. 

Chapel  Brampton,  Northampton. 

Charwell,  Northampton. 

Charwell,  Oxon.,  p.  4. 

Chatham,  Kent,  p.  4. 

Chedham,  Sussex. 

Chekvston.  Devon. 

Chellesworth,  Oxon. 

Chelvvnton,  Beds. 

Chehvell,  Derby. 

Chemenye,  Oxon.,  p.  44. 

Chepstow,  Glouc.,  p.  4. 

Chereheyeftele,  Oxon. 

Chertsey,  Bncks. 

Chorwell,  Surrey. 
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Cherwell  River,  Oxon.,  p.  45. 

Chesilford,  Suffolk. 

Chesilhanipton,  Oxon. 

Chesswyk,  Durham. 

Chester,  Cheshire. 

Chcster-le-Street,  Durham. 

Chester.  Durham. 

Chesterton,  Cambs. 

Chibenhurst,  Oxon.,  pp.  44,  G7. 

Chiche  St.  Osyth,  Essex. 

Chilboltou,  Hants. 

Chillewell,  Notts. 

Chilton,  Wilts. 

Cholsey,  Berks. 

Chorleton,  Lane. 

Chureh  Shotewick,  Cheshire. 

Christehurch,  Hants. 

Clacton,  Essex,  p.  4. 

Clare  Hall,  Essex. 

Claughton,  Lanes. 

Claverdon,  Warwick. 

Clementhorpe,  Yorks. 

Clewer,  Berks. 

Clifton  Hampden,  Berks. 

Clifton  in  .\mounderncss,  Lanes. 

Clitherhoe,  Lanes. 

Clopeote,  Berks. 

Clopham,  Beds. 

Cluyt,  Cheshire. 

Clymt,  Yorks. 

Clyst,  ]-1evon. 

Clewer,  Berks. 

Cocken,  Durham. 

Cokersand,  Lanes. 

Cockermouth.  Cumh.,  p.  173. 

Codesdone,  Oxon.,  p.  2. 

Coges,  Oxon.,  p.  45. 

Cokeringtoii,  Lines. 

Coket,  Northumberland. 

Cokington,  Devon. 

Colchester,  Essex. 

Coleway,  Notts. 

Colne  River,  Essex,  pp.  28,  81, 89. 

Colne  River,  Jliddlesex,  p.  30. 

Colstoche,  Cornwall. 

Colverechirehestre,  Somerset. 

Coly  Weston,  Northampton. 

Congleton,  Cheshire. 

Coneham,  Linos. 

Cougeston,  Lines. 

Coniston  Lake,  Consey,  Lanes. 

Conway  River,  Carnarvon. 

Con^^lgesholm,  Lines. 

Coniston  (Wliarfe),  Yorks. 

Cookcnham,  Lanes. 

Cookham,  Berks,  pp.  29,  49,  77, 
109,  110. 

Copeland,  Water  of,  Northumber- 
land. 

Corbridge.Northumbcrland.  p.  70. 

Corston,  Somerset. 

Cork,  Ireland. 

Gonial!,  Durham. 

Cornwall,  County. 

Cornworthy,  Devon,  p.  4. 

Covele,  Middlesex. 

Corteshal,  Norfolk. 

Cossey,  Norfolk. 

Costerey,  Norfolk. 


Costa  River,  Yorks,  p.  110. 

Costemeston,  Glam. 

Cotebroc,  Northampton. 

Coteham,  Cambs. 

Cotes,  Northampton. 

Cotes,  nr.  Gnilsborough.  North- 
ampton, p.  41. 

Cotherston,  Yorks. 

Cottenham.  Cambs. 

Covvesbye,  Y'orks. 

Cowley,  Oxon. 

Coxwell,  Somerset. 

Craekford,  Norfolk. 

Crannkebiry,  Kent. 

Crawerook-on-Tyne,   Northum- 
berland, p.  155,  15G. 

Creech,  Somerset. 

Creton,  Northampton. 

Crewbrook,  Cheshire. 

Crivelton,  Lanes. 

Crofton  Braybouf,  Wilts. 

Cromarty  Firth,  Scotland. 

Cromwell,  Durham. 

Crosby,  Cumb. 

Crosseby,  Little,  Lanes. 

Crosthwaite,  Norfolk. 

Croston,  Lanes. 

Crouch  River,  Essex,  pp.  GS,  79,90. 

Crothalc,  Kent. 

Crowland  Fen,  Lines. 

Croyland,  Lines. 

Crulle,  Yorks. 

Crunwell,  Notts. 

Cuddesdou,  Oxon.,  p.  2. 

Cudworth  (Derue),  Yorks. 

Cuerdale,  Lanes. 

Culcheth,  Lanes. 

Culham,  Oxon. 

Culueham,  Berks. 

Culstalk,  Lanes. 

Cmiibes,  Oxon. 

Cummer,  Berks. 

Cumqui  ting  ton.  Cumb. 

Cumwhitton,  Cumb. 

Cundall  (Swale),  Yorks. 

Curry,  North,  Somerset. 

Cury  Ryvell,  Somerset. 

Custhorpe,  Lines. 

T>. 

•  Dale,  La,  Lanes. 
Dalton  in  Pnrness,  Lanes. 
Darfeld,  Yorks. 
Darleston,  Stalls. 
Dart,  River,  Devon,  pp.  29,  30,  83. 
Darton  (Derne),  Yorks. 
Darwen,  Cumb. 
Darwent,  Northumberland. 
Darwent,  Yorks. 
Darwent  Head,  Cumb. 
Datcliet,  Bucks. 
Deal  Vally,  Kent. 
Dedynsall,  Durham. 
Dediiam  IMill,  Essex. 
Dedham,  Suffolk. 
Dee,  River,  Cheshire,  p.  G2. 
Deeping  Fen,  Lines. 
Deeping,  East,  Lines. 
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Deeping,  West,  Lines. 

Denford,  BerUs. 

Dengie  Marsh,  Kent  and  Sussex. 

Denham  on  Colne,  Jliddlesex, 
p.  30. 

Denham  Dendcnt,  Middlesex. 

Denlinni,  Chesliire. 

Dent,  Yorks. 

Derljy,  Derby. 

Dereham,  Norfolk. 

Dcrscwyk,  Yorks. 

Dertyngton,  Devon. 

Derwent  River,  Gumb. 

Dcrwont  Kiver,  Yorks,  p.  110. 

Derwent  Kiver,  Durliani. 

Derwent  River,  Derby. 

Derwent  River,  Staffs. 

Derwentwator  Lake,  p.  87. 

Deven,  Leieester. 

Diljden,  Hants,  p.  4. 

Dieping,  Northumberland. 

Dighton  (Darwent),  Y'orks. 

Dilston,  Is'orthumberland. 

Dilwe,  Hereford. 

Dodhrook,  Hants. 

Dodeham.  Kent,  p.  24. 

Doddington,  Northampton. 

Dodyngton,  Leicester. 

Dodesmannes  Mei'e,  Huntingdon. 

Dokenfeld,  Cheshire. 

Dokesworth,  C'ambs. 

Doneaster,  Yorks. 

Donyford  Water,  Somerset. 

Donington  (Castle),  Leicester, 
pp.  30,  39. 

Dorchester,  Oxou.,  pp.  2,  27, 
67. 

Dore,  Water  of,  Hereford. 

Dorney,  Berks. 

Dove,  Staffs. 

Doverdale,  Lanes. 

Dowliswere,  Kent. 

Downe  River,  Staffs. 

Downe  .\mpney,  Wilts. 

Draycott,  Berks. 

Draycott,  Notts. 

Drey  ton,  Oxon. 

Drayton,  Bucks. 

Drumburg,  Cnmb. 

Dublin,  Ireland. 

Dudyugton,  Oxon. 

Dudden,  Lanes. 

Duddon.  Chester. 

Dumplingtou  Mill,  Lanes. 

Duueford,  Wilts. 

Duneford,  Somerset. 

Dunham,  Notts. 

Dunmere  Kiver. 

Duushaugh,  Bucks,  Northamp- 
ton. 

Duustanborough,  Northmnber- 
land. 

Dunston,  Norfolk,  p.  41. 

Dunton,  Norfolk. 

Dunye,  Glouc. 

Durham,  Durham. 

Duxford,  Berks. 

Dyflren,  Jlonm. 

Dynebour  Castle. 


E. 

Easedyko  (Wharfe),  Yorks. 

Eastburgh,  Kssex. 

Eastchureh,  Kent. 

Easthall,  Oxon. 

Easthani,  Cheshire. 

Eaton  Hastings,  Bucks. 

Eboth,   Jliinm. 

Eceleshall,  Yorks. 

Eccleswell,  Hereford. 

Echeles,  Cheshire. 

Edelmbrigg,  Kent. 

Eden  River,  Cumb.,  pp.  GO,  01,  77, 
125,  171,  172.  n. 

Edington,  Berks. 

Edmendnne,  Salop,  p.  2. 

Edston  ilagna  (Don),  York. 

Edw\-iiistre,  Northumberland. 

EgglesclilTe,  Durham. 

Egre,  Cumb. 

Elemersh,  Lines. 

EUerby  (Ouse).  Yorks. 

Ellerker,  Yorks. 

Elmore,  Glouc. 

Elmsball,  Yorks. 

Eloughton.  Yorks. 

Elsefeld,  Oxon. 

Elsewiek  (Tyne),  Northumber- 
land. 

Eltringham,  Northumberland. 

Elvaston,  Derby. 

Elvington,  Yorks. 

Elwyngton  (Tees),  Yorks. 

Ely,  Cambs. 

End  (Ind  K.),  Cumb. 

Emberton,  Bucks. 

Emby,  Kent. 

Emsworth,  Hants. 

Enford,  Wilts. 

Englewood  Forest,  Cumb. 

Ensham,  Oxou. 

Epworth,  Notts. 

Eppeworth,  Lines. 

Erdington.  Oxon. 

Erleigh,  Berks. 

Ernie  River,  Devon,  p.  08. 

Erne  Lough,  Ireland,  pp.  50,  84. 

Eryth  Streanie,  Cambs. 

Erlesweye,  (ilouc. 

Erlingham,  Glouc. 

Esk  River,  Y'orks. 

Esk  Kiver,  Cumb. ,  pp.  171,  172,  n. 

Esk  (Solway  Frith),  Cumb. 

Eshton,  Lane. 

Esseby,  Leicester,  p.  39. 

Esshe,  Durham. 

Eastbarkewerth,  Lines. 

Estbriggeford,  Notts. 

Estmor,  Norfolk. 

Estone,  Oxon.,  p.  2. 

Eston  in  Cleveland  (Tees),  Yorks, 
p.  00. 

Estone,  Sul!olk,  p.  42. 

Estondeham,  Norfolk. 

Estwudeham,  Herts. 

Eton,  Berks. 

Etterby,  Cumb. 

Etterinton,  Devon. 
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Eustoii,  Suffolk. 
Evesham.  Wore. 
Everesley,  Hants. 
Evreham,  Bucks,  p.  1. 
Ewdon,  Berk.s. 
Exe  River,  Devon. 
Exiland,  Devon. 
Exmouth,  Devon. 
Eyle,  Cornwall. 
Eynesbury,  Huntingdon. 
Eyneshani,  Oxen. 
Eyre  River,  Yorks. 
Eysewortli,  Nortliuniberland. 
Eyton,  Hereford. 

F. 

Fal,  River,  Cornwall,  y.  OG. 

Fambridge,  P^ssex,  p.  4. 

Parcett,  Huntingdon. 

Fambridge,  North,  Essex. 

Farnbridge,  South,  Essex. 

Farringdon,  Berks. 

Farsheved,  Huntingdon. 

Faversham,  Kent,  p.  112. 

Fawe  River,  Cornwall. 

Fawley,  Berks. 

Felmersham,  Beds. 

Felling  (Tyne),  Durham. 

Fendick,  Lines. 

Fennihouso,  Staffs. 

Fernhead  (Mer.sey),  Lanes. 

Fifield,  Berks. 

Fikesburg,  Lines. 

Filey  (Ksk),  Yorks. 

Finkelton,  Lanes. 

Fishegarth,  Ifalton,  Yorks. 

Fiskerton,  Lines. 

Fishwiek,  Lanes, 

Flamborough,  Yorks. 

Foderinghay,  Northampton, 

Fobbing,  Essex. 

Fogehop  (Pownhope),  Hunting- 
don, pp.  27,  59,  C7. 

Force,  Westmorland. 

Pordbotle,  Lanes. 

Fordington,  Dorset. 

Pormbv,  Lanes. 

Forse,  Y'orks. 

Foulershell,  Durham. 

Foulness,  Essex. 

Fowey,  Cornwall. 

Fowkestapleford,  Cheshire. 

Fowlestreme,  Berwick. 

Fownhope,  soc  Fogehop. 

Foyle,  Lough,  Ireland,  p.  51. 

Frampton,  Glouc. 

Freconmouth,  Norfolk. 

Frekelton,  Lanes. 

Frekenham,  Suffolk. 

Fremelond,  tiloue. 

Prergoose,  Durham. 

Freskeneye,  Lines. 

Fritherne,  C41ouc. 

Friskney,  Lines. 

Froddingham.  Yorks. 

Prodsham.  Cheshire. 

Frome  River,  Dorset,  pp.  11,  28, 
81,  82,  102. 


Fryston,  Yorks. 
Fulham,  Jliddlesex,  p.  4. 
Fulney,  Water  of,  York. 
Furness,  Lanes. 

G. 

Gahurst,  Bucks. 
Ciardo  (Tweed),  Durham. 
Garinges,  Oxon. 
CJarynor,  Ireland. 
Gateshead,  Durham. 
Gathampton,  Oxon.,  p.  45. 
CTayton,  Cheshire,  p.  3. 
Gedney,  Lines,  p.  4. 
Gelham,  Nether,  Essex. 
Gelham,  Over,  Essex. 
Gestlyngg,  Kent. 
Ghellinge,  Notts. 
Gilgarreu,  Pembroke. 
Gillesland,  Cumb.,  p.  Gl. 
Ciilling,  Huntingdon. 
Ginges-Joybert,  Essex,  p.  48. 
Ciisborough,  Yorks. 
Ciisburn  (Eskc),  Yorks. 
Glattone,  Huntingdon. 
Glaumfordbrig,  Lines. 
Cilenye  River,  Lines. 
Gloucester  (Severn),  p.  4. 
Glynneth,  Glouc. 
Godestowe,  Oxon. 
Godmanchester,  Huntingdon. 
Ciolbinrnndand,  Cheshire. 
Goldesclive,  Ifonm. 
Goldwelgarlh,  Y'orks. 
Goodrich  (Wye),  Hereford. 
Goring,  Oxon.,  pp.  45,  4G. 
Gorleston,  Suffolk,  src  Lothyng- 

land. 
Goseford  (iledway"),  Kent. 
Grasmont,  ]\Ionm. 
Graveney,  Kent. 
Ciravesend,  Kent. 
Grenehill,  Durham. 
Greatham,  Sussex,  p.  4. 
Greenfield,  Monm. 
Greenlands,  Berks. 
CTrenewich,  West,  Kent. 
Grenegare,  Durham. 
Gressenieer,  Westmorland. 
Grelton,  Notts. 
Grimstou.  Yorks. 
Gringele,  Notts. 
Grinton  (Swale),  Y'orks. 
Grobhordersferry,  Norfolk. 
Guenebergh,  Norfolk-, 
(rulnetliorp,  Notts. 
Gylgarran,  Wales. 
Gjininhaui,  Norfolk. 

H. 

Hacham,  Lines.,  p.  40. 
Hachebrok,  Leicester. 
Haconshead,  Lanes. 
Hadbroke,  Leicester. 
Hadenham,  Bucks,  p.  71. 
Hadleigh,  Essex. 
Hadlow,  Kent. 
Hagham,  Lines. 
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Haiforde,  Oxoii.,  p.  2. 
Haik'brook,  Tluntiugdon. 
Hakcbeck,  Norfolk. 
Hale,  Lanes. 
Hnlliwell,  Herts,  p.  Ml). 
Haliicby  (Rye),  York. 
Hallowford  (Thames). 
HalowL'stoyc'l  (Tweed),  Durham. 
Haltou,  Lines. 
Halton,  Cheshire,  pp.  3,  121. 
Halton,  Lanes. 
Haltou  Terne,  Cinnb.,  p.  50. 
Hambledon  (Thames),  Bueks. 
Hamel  Tonlesland.  Huntingdon. 
Hamma,  Glouc. 
Ham,  Essex. 
Hamme.  Surrey. 
Hammerling.  (  hoshirc. 
Hampslap,  Mucks,  p.  44. 
Hampton  Court,  Middlesex,  p.  3< 
Hamptr.n  Lney,  Warwick. 
Hamscotes,  Ijincs. 
Hannington,  Wilts. 
Hanyndon  (Thames). 
Happwigh,  Norfolk. 
Harefield,  Middlesex. 
Hardwick,  Uxon. 
Harleyford,  Bucks. 
Harewode  (Wharfe),  Yorks. 
Harewode,  Beds. 
Hargreave,  Cheshire,  p.  G2, 
Harold,  Beds,  p.  44. 
Harpstonc.  Oxon, 
Harraton,  Durham. 
Harrington,  West,  Durham. 
Hartelpole.  Durham. 
Hartiugfordbury,  Herts. 
Hasewall,  Cheshire. 
Hasilwall,  Cheshire,  p.  C2. 
Hasylwood  (Eyre  and  Wharfe), 

Yorks. 
Hatfield.  Herts. 

Hatfeld  Peverel,  Es.sex,  pp.  47, 48. 
Haton-ou-Darwent,  Yorks. 
Haton,  Lanes. 
Hathebrock,  Leicester. 
Hautboys,  Magna. 
Haughton,  Little  (Deerne),\'orks. 
Hauxley,  Northumberland,  p.  80. 
Haven,  The,  Essex. 
Havering,  Essex. 
Haverford,  S.  Wales. 
Haversham,  Bucks. 
Haverthwait,  Lanes. 
Hawskarthe  (Eske"),  Yorks. 
Havford    JIagna,    Northampton, 

p.  37. 
Hayford    Parva,    Northampton, 

p.  37. 
Hayling,  Hants,  p.  4.    . 
Hebborne,  Durham. 
Hechamsund,  Norfolk. 
Hedenham,  Bucks. 
Hedindon,  Oxon.,  p.  44. 
Hegham,  Norfolk. 
Helagh  (Swale),  Yorks. 
Helford,  Riveri  Cornwall,  p.  SO. 
Hclgaye,  Norfolk. 
Helstoue,  Foreign,  Cornwall. 


Hclme  (Calder  and  Colne), 
Yorks. 

Helpool  Water,  Norfolk,  p.  41. 

Helton  Terne,  Westmorland. 

Helupul,  l.ancs. 

Hemelhanipstead,  Herts,  p.  2. 

Hemingford  Trublcvill,  Hunting- 
don. 

Hemingford,  Huntingdon. 

Hempstead,  (llouc.,  p.  4. 

Henle,  Oxon. 

Hensted,  Norfolk. 

Hengham,  Essex. 

Hengham,  Norfolk. 

Hengham,  Sibill,  Essex. 

Henley,  Salop. 

Henley-on-Thames,  Oxon. 

Henxton,  Camb. 

Herdewyk,  Oxon. 

Hereford. 

Herfordbrigse,  Norfolk. 

Hersepole,  Glouc. 

Hesewall,  Cheshire. 

Hesilford,  Notts. 

Hesketh,  Lanes. 

Hethe  Chernock,  Lanes. 

Heworth,  Over,  Durham. 

Heyford,  Oxon.,  p.  45. 

Heyton  Norris,  Lanes. 

Heysham,  Lanes. 

Hicford  Peverel,  Essex. 

Hikham,  South,  Lines. 

Higham,  Kent,  p.  4. 

High  Peak  (Wye),  Derby. 

Hikeley. 

Hilstou,  Yorks. 

Hinton  Wal  ridge,  Berks. 

Hinxsey,  North,  Berks. 

Hinsey,  South,  Berks. 

Hiteham,  Beds. 

Hoctun. 

Hoddesdon,  Herts,  p.  2. 

Hoghwyk  (Cribble). 

Hokenhull,  Cheshire. 

Holkham,  Norfolk. 

Holaud,  Lines. 

Hold  Lea,  Norfolk,  p.  40. 

Holderness,  Yorks. 

Hole,  .Vqua  de,  Ycrks. 

Holeeumb,  Oxon. 

HoUepoU-in-Waxtonesham,  Nor- 
folk. 

Holleslcy,  Suffolk,  p.  4. 

Holm  Cultram,  Cimib. 

Holy  Island. 

Hooke,  Yorks. 

Hootton,  Lanes. 

Hooton,  Cheshire,  p.  G2. 

Honeton,  Norfolk. 

Hoo,  Kent,  p.  4. 

Hornby,  Lanes.,  p.  127. 

Horneclyf,  Durham. 

Horneinge,  Norfolk. 

Horuingtoft,  Norfolk,  p.  4. 

Hornsea,  Yorks.,  p.  87. 

Horstede,  Norfolk. 

Hoton-in-Lonsdale,  Lanes. 

Houberghe,  Lanes. 

Houghton,  Durham. 


414 


LIST    OF   FISHERIES. 


Hoiighton-ciim-Wylton,      Hunt- 
ingdon. 
Houghton,  Little,  Herts. 
Hoveton,  St.  John,  Norfolk. 
Hovinghani,  Notts. 
Howden  (Ouse),  Yorks. 
Houde"ii-hire  (Oiise),  Yorks. 
Houghwyke  (Kibble),  Lanes. 
Houson  ( Darwent),  Yorks. 
Hoxne,  Norfolk. 
Huddcsdon,  Herts,  p.  2. 
Huddersfield  (Calder),  Yorks. 
Hugefcld,  Kent. 
Hull,  Glouc. 
Hull  River,  Yorks. 
Hull  Bridge,  Yorks. 
Hulme,  St.  Benet,  Norfolk. 
Hundetone,  Cheshire,  p.  3. 
Humbcr  River,  Yorks,  p.  131. 
Hungerford,  Berks. 
Hunshelf  (Calder"),  Yorks. 
Hunstanton,  Norfolk,  p.  4. 
Huntyngton  (Forse),  Yorks. 
Huntingdon. 
Hurdlestone,  Cheshire. 
Hnrdeswell,  Berks. 
Hurley,  Berks. 
Hurslingston,  Huntingdon. 
Hutou  Cranswrich  (Hull),  Yorks. 
Hutot,  Bucks. 
Hutton,  Yorks. 
Hutton  (Ribble),  Lanes. 
Huxley,  Cheshire. 
Hj'ddel,  Lines. 
Hvggeneve,  Huntingdon. 
Hyll  (Wharfe),  Yorks. 


I. 

Ichene,     Itchen    River,    Hants, 

pp.  4,  8,  27. 
lehene,  Berks. 
Idel,  Yorks. 
Idell,  Lines. 
Idell,  Notts. 
Iftley,  Oxon. 
Ilkley,  Yorks. 
lUingdon,  Norfolk. 
Ingleford,  Berks. 
Inglesham,  Wilts. 
Inglewode,  Cumb. 
Ingoldniels,  Lines. 
Irewys,  River,  Notts. 
Irewell,  Northampton. 
Irke,  Lanes. 
Irneaeton,  Glouc. 
Irte  River,  Cmnb. 
Irke  and  Irewill,  Rivers,  Lanes. 
Irlani  (Irewill'),  Lanes. 
Irthlingborough,  Northampton. 
Irewise,  River,  Notts,  p.  61. 
Isall,  Cinnli. 
Iselham  Magna,  Cambs. 
Isleworth,  Jliddlesex,  p.  4. 
Ithelswcre,  Glouc. 
Iwade,  Kent. 
Iwardeby.  Lines.,  p.  47. 
Ixninge,  SuiTulk. 


.J. 
Jordeburgh,  Lines. 

K. 

Keburg,  Norfolk. 

Kelmscott,  Oxon. 

Kelshall,  Cheshire. 

Kerapsford,  Wilts. 

Kempston,  Beds. 

Kem  River.  WestmorUiud. 

K eni hvort h ,  Warwick . 

Kennet  River,  Berks,  pp.  S,  11. 

Kennington,  Berks. 

Kent  River,  Westmorland. 

Kent,  Lanes. 

Kersinton,  Oxon. 

Kery,  Montgomery. 

Kesteven,  Lines. 

Kestmarrow,  Yorks. 

Kexby  (Derwent),  Yorks. 

Keysham. 

Kidwelly,  Caermarthen. 

Kidwelly,  Glouc. 

Kidwelly,  Glam. 

Kildve,  Yorks. 

Kilgarren,  Pembroke. 

Killingworth  South,  Northamp- 
ton. 

Kilverdeston,  Norfolk. 

Kingesmede -juxta-Oseney.Oxon. 

King's  Sutton,  Northampton. 

Kingswater  (Tweed),  Northmn- 
lierland. 

Kingswere,  Somerset. 

Kingston,  Surrey,  p.  4. 

Kingston  Bagpuz,  Berks. 

Kintbnry  Eaton,  Berks. 

Kirk  .Andrews,  Cumb. 

Kirk  Bramwith,  Yorks. 

Kirkby-on-Wharfe,  Yorks. 

Kirkby,  Lanes. 

Kirkby  Ireleth,  Lanes. 

Kirkdale,  Lanes. 

Kirketon,  Notts. 

Kirkleathani,  Yorks. 

Kirkstead  .\bbey.  Lanes. 

Kirton,  Lines. 

Knaresborongh. 

Knayf,  Notts. 

Knotlaud,  Cumb. 

Knottyngley. 

Kolet,  Berwick-ou-Tweed. 

Kyngelleue,  Hereford. 

Kyngeslegh,  Cheshire. 

Kyngston,  Dorsetshire. 

Kyrkbramwyth,  Yorks. 

1,. 

Laccheford,  Cheshire. 

Lakyngheth,  Suffolk,  p.  3. 

Lambnrne,  Berks. 

Lanisothebriggc,  Lines. 

Lancaster. 

Lanekton,  Little  (Swale),  Y'orks. 

Landford,  Notts. 

Landulph,  Cornwall. 

Langeford,  Norfolk,  p.  37. 

Langenhoe,  Essex. 

Langetou,  Hereford. 
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Langham  (Stoui),  lOssox. 

Liinglcv  llareys,  Bucks. 

LangTakc",  Yorks. 

Laiigstoii,  Lanes. 

Laugetou  (Uiliblo),  Lanes. 

Langwatt,  Yorks. 

Lanthonia,  (tIouc. 

Larol)roke,  Lanes. 

Larepole  (Eske),  Vorks. 

Laugliton,  Dei-bysliii-o. 

Lavondon,  Bucks,  p.  38. 

Lawe,  Bfiwick-on-Tweed. 

Laxton  (t{ousi>),  Yorks. 

Lea  Kivcr,  Lanes. 

Lcchclade.  Wilts. 

Leckford,  Hants. 

Ledcffe,  J^iucs. 

Lee,  Watei-  of,  Cornwall. 

Lee,  River,  Cork. 

Lee,  Warsvick. 

Lee,  Essex. 

Leeds,  Y'orks. 

Legh,  Lanes. 

Leghton,  Cheshire,  p.  G2. 

Leicester. 

Leftowich,  Cheshire. 

Leghtou-in-\Vynal,Che.shire,  p.  3. 

Lcnnie,  Northampton,  p.  41. 

Lene,  Water  of.  Lanes. 

Lesnes  (Erith),  Kent,  p.  4. 

Letheringham,  Suffolk,  p.  42. 

Leven,  Lanes,  p.  81. 

Leven,  Yorks. 

Loveuy,  Wales. 

Leyfwv,  Carnarvon. 

Lidney,  Glouc.,  p.  4. 

Libstide,  Berwick. 

Limerick,  Ireland. 

Limpeton,  Lanes. 

Limpstone,  Devon. 

Linburu,  Hants. 

Lincoln. 

Lind,  Y'orks. 

Liner,  Cornwall. 

Linkinhorne,  Cornwall. 

Linton  Magna,  Canibs. 

Liswick,  Cheshire. 

Littlehampton,  Sussex. 

Littlemorc,  Oxon. 

Lodene,  Berks. 

Lodene,  Oxon. 

Lodene,  Water  of,  Wilts. 

Loine  River.  Lanes. 

Lomley  JIagna,  Durham. 

London. 

Lone,  Waters  of,  Lanes. 

Louguey,  Glouc,  p.  4. 

Long  Parish.  Hants,  p.  82. 

Longport,  Somerset. 

Longstock,  Hants. 

Longworth,  Berks. 

Lopham.  Norfolk. 

Lotherigland,    Suffolk,   p.  4,   sec 

Gorleston . 
Lound.  Suffolk. 
Lounde  Hall,  Notts. 
Lovent,  Aqua.  Bucks,  p.  39. 
Loyne  River,  Lanes. 
Ludliam,  Norfolk. 


Ludinton. 

IjUgg  River.  Ifereford. 
Lullhroc,  Berks. 
Luniley  Magna,  Dnrliam. 
Lunde,  Yorks. 

Lune  River,  Lanes,  pp.  70,  127. 
Lushdike,  Lines. 
Luthena,  Lines. 
Lutterworth,  Leicester. 
Luye  River,  Dorset,  p.  11. 
Luye  River,  Herts,  p.  07. 
Lydd,  Kent. 
Lydney,  Glouc.,  p.  4. 
Lympstone.  Devon. 
Lynn,  Norfolk. 
Lynstock,  Cunib. 
Lynwere,  Glam. 

M. 

Magna  Porta,  Monm. 
Magna  Saltrcy,  Huntingdon. 
Makeseye,  Northampton. 
Malegare.  Durham. 
Malton  (Darwent  Rye),  Yorks. 
Mantlet,  Lines. 
Mannesfee.  Lines. 
Mansfield,  Notts. 
Mapledurham,  Oxon,  p.  45. 
Mara,  Hereford. 
Mara,  Cheshire. 
Mara,  Wales. 
IMarch,  Norfolk. 
March,  Cambs. 
March,  Huntingdon. 
Mareheford,  Canibs. 
Marcheton,  Norfolk. 
Marehington,  Staffs. 
Mardesley.  Lanes. 
Jlargam.  Glam. 
Market  Magna,  Hereford. 
Marlesford.  Suffolk,  p.  42. 
Marlow,  Bucks. 
Slarnham,  Notts. 
Marlborough,  Wilts. 
Slarshewood,  Dorset. 
Marske,  Y'orks. 
Marston,  Keut. 
JIarston.  Warwick,  p.  42. 
Marton  Mere.  Lanes. 
Martham,  Norfolk,  p.  41. 
Marton,  Y'orks. 
Mawddach,  River,  Jloum. 
Meales,  Lines. 
Meales,  The,  Kent. 
Meales,  Cireat.  Cheshire. 
Medmenham,  Bucks,  p.  1. 
Medway  River. 
Meire,  Cheshire. 
Blelford  Bridge,  Norfolk. 
Melmerby  (Coven),  Y'orks. 
Melsa.  Y'orks. 
Jlelyuddwr.  Caermarthen. 
Menes,  Huntingdon. 
Meols,  Norfolk. 
Meols,  Great,  Cheshire. 
Meols,  North,  Lanes. 
Merburv,  Cheshire. 
Merehenfen.  Lines. 
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!Mere.  Somerset, 
ilermoiikton  (Ouse).  Yorks. 
Mersea.  East,  Essex,  p.  4. 
Mersea,  West.  Essex,  p.  4. 
Mersey  River,  pp.  G2,  1'21. 
Merstou,  Leicester,  p.  39. 
Mervinesmilne,  Warwick. 
Messen,  Lines. 
Methold,  Norfolk. 
Methold.  C'aml)s. 
Meyham,  Kent. 
Meys,  Staffs. 
Michellescourte,  Berks. 
Middlcton,  Suffolk. 
Middleton,  Cambs. 
Middletou,  Sussex. 
Middleton,  Beds. 
Middleton,  Kent.  p.  4. 
Middleton,  Hants. 
Middleton,  Durham. 
Middleton,  Lanes. 
Middleton  Priory,  Essex. 
Jlidsomer  Norton,  Somerset. 
Milium.  Lanes. 
Milton.  Kent.  p.  4. 
Milverton.  Dorset. 
Minster  Level,  Oxon.,i)p.31,45,7G. 
Minster.  Kent. 
Misterton.  Notts. 
Minsterworth.  Glouc. 
Modiete,  Glouc.  p.  4. 
Mole  River,  Surrey,  pp.  8,  9. 
Mornsale  Dale,  Derby. 
Monkswood  (Usk).  Wonra. 
Monkton,  Devon,  p.  3. 
Monkton-in-Thanet,  Kent,  p.  4. 
Moiimoutb.  Wonni. 
Menowe,  Monm. 
Morecambe  Bay,  Lanes. 
Morecok,  Northampton. 
Morsom.  Great,  Yorks. 
Mortlake,  Surrey,  pp.  4,  5. 
Moulsford,  Berks. 
Moulsey,  Surrey. 
Muchelney,  Somerset. 
Mucking,  Essex,  p.  4. 
Multon,  Northampton,  pp.  41,  4G. 
Munbysore,  Lines. 
Munden  Hall,  Essex. 
Munsorrel,  Leicester,  p.  39. 
Muschamp,  North,  Notts. 
Mutford,  Suffolk. 
Mylnehurst,  Yorks. 
Mylton  Keynes,  Bucks. 
Mynsterworth,  Glouc. 

N. 
Nantconway,  Carnarvon. 
Naseby,    Northampton,  p.  41. 
Nashburgh,  Northampton,  p.  41. 
Nassington,  Lines. 
Neagh.Lough,  Ireland,  pp. 84 — 86. 
Neen  River,  Lines. 
Nene  River,  Northampton,  p.  G7. 
Nesford,  Norfolk,  p.  41. 
Neston,  Cheshire. 
Neath,  Glam. 
Netherpole,  Cheshire. 
Nethertinton,  Lines. 


Neston,  Cheshire. 

Netherwalton,  Cheshire. 

Newby,  Yorks. 

Newcastle-under-Lynie.  Staffs. 

Newcastle-on-Tyne,  Northumber- 
land. 

Newenham,  Cambs. 

Newent,  Cilouc. 

Newnham,  Oxou.,  p.  45. 

Newport,  Essex. 

Newport  Pagnel,  Bucks,  p.  39. 

Newwater  (Tweed),  Northumber- 
land. 

Newere,  CJloue. 

Newestoure,  Kent. 

Newyugton,  Kent,  p.  4. 

Newnham,  Glouc 

Newstead,  Yorks. 

New  Water,  Tweed. 

Newport,  Jlonm. 

Newport  Pagnel,  Bucks. 

Newsham,  Durham. 

Newton  (Wharfe),  Yorks. 

Newton  (Ouse),  Yorks. 

Newton,  Huntingdon,  p.  67. 

Newton  Scates  (Ribble),  Lanes. 

Newton  Tracy,  Devon. 

Newark,  Notts. 

Nichol  Poi-est,  Cumb. 

Nid  River,  Yorks. 

Nocton,  Lines. 

Norburgb,  Water  of.  Lines. 

Norflet,  Herts. 

Norham  Castle,  Durham. 

Normanbye,  Yorks. 

Northam,  Devon,  p.  4. 

Northampton  Castle. 

Nortbbury,  Leicester. 

Northcoats,  lAncs. 

Northfleet,  Kent,  p.  4. 

Northleye,  Oxon.,  p.  45. 

Northpoint,  Essex. 

Northewode,  Cheshire. 

Norton  (Darwent),  Yorks. 

Norton,  Cheshire,  pp.  3,  62. 

Nortwell,  Notts. 

Nottingham,  pp.  4,  5,  6. 

NutshuUyng,  Hants. 

Nyngwode,  I.  of  W. 

Nunappylton,  Yorks. 

Nunardon  (Rye),  Yorks. 

Nun  Monkton  (Ouse),  Y'orks. 


Oare-on-Swale,  Kent,  p.  4. 
Odelvestune (Severn),  Glouc, p.  4. 
OdcU  Parva,  Beds,  p.  44. 
Odell  Magna,  Beds,  p.  44. 
Offorde  Cluny,  Huntingdon. 
Offham,  Sussex,  p.  4. 
Offenham,  Wore. 
Ofton,  Suffolk. 
Oglethorpe  (Ouse),  Yorks. 
Ogmor,  Glam. 
Oldefyld,  Cheshire. 
Olney,  Bucks,  p.  6. 
Ord,  Durham. 
Orford,  Suffolk,  p.  SO. 
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Orred,  Noithuinborland. 
Orwell  RivLT,.  Suffolk,  p.  29. 
Osoiiey,  Oxou. 
OswiiUlhock,  Notts. 
Oswuldbock,  YorUs. 
Otci-ymoiith,  Somei'set. 
Otriiuouth,  Devon. 
Ottorhuni,  Hauts. 
Otterford,  Hants. 
C)udi'nsell  (Tees),  Yorks. 
Oundic,  Northampton. 
Ovise  Itivcr,  Beds,  p    4:i. 
Ouse  liiver,  Huntingdon,  p.  109. 
Ouso  River,  York,  pp.  1.'),  IG.  17. 

27,  (10,  G7. 
OuseHeto,  Yorks. 
Ousethorp,  Lines,  p.  47. 
Ouston.  Yorks. 
Outbenliy,  Lines. 
Overe,  Cuuil). 
Ovcston,  Northampton. 
Overthwayt,  Lanes. 
Overton,  Hants. 
Overton,  Wales. 
Owengormar  River,  Wexford. 
Owronne,  Yorks. 
Ouse  Kiver,  Norfolk. 
Oxeye  JIagna,  Herts. 
Oxford,  Oxon. 
Oxton  (Ouse),  Y'orks. 


Pabenham,  Beds,  p.  44. 
Pavingham,  Beds,  pp.  44,  4-5. 
Padstow,  Cornwall. 
Padworth,  Berks. 
Paglesham,  Essex. 
Pangbourue,  Berks. 
Pasham,  Northamptonsh . 
Passenham,  Northamptonsh. 
Pattrington,  Yorks. 
Paul  (Hiimber),  Yorks. 
Pawley  Stanks.  C'umb. 
I'axton,  Little,  Norfolk. 
Paxtonford,  Huntingdon. 
Payneslcscourte,  Berks. 
Peitingdon,  Essex. 
Pencher,  Durham. 
Pcneerost,  Kent. 
Penketh,  Lanes. 
Penrith,  Cunib. 
Penwortham,  Lanc-i. 
Petherton,  North,  Somerset. 
Petresham,  Surrey,  pp.  2,  4. 
Pevensey,  Sussex. 
Piokburn,  Y'orks. 
Pickering,  Yorks. 
Pickmere,  Cheshire. 
Piddle  River,  Dorset,  p.  28. 
Pideford,  L  of  W. 
Pilling,  Lanes. 
Pirefieet,  Es.sex. 
Pitscy,  Essex. 
Plumstead  Parva,  Norfolk. 
Plumweres,  Gloucester. 
Pockinghithe,  Yorks. 
Podwell  (Tweed),  Deily. 
Polburghe.  Cumb. 
Pole  La,  Durham. 


Polstonte,  Devon. 

I'olyngton  (Trent),  Yorks. 

Ponyngton,  Cheshire. 

Pontbury 

Porlton  (Mersey),  Lanes. 

Poreliester,  Hants,  p.  4. 

I'orteshede,  Somerset. 

Portgore  in  Havering,  Essex. 

Porthdulas,  .\nglesea. 

Portishead,  Somerset. 

Porlethen,  Kincardine. 

Potterley,  Yorks. 

Potterpolos  (Penwortham),  Lane. 

Pountes  Mylne,  Durham. 

Preston-on-Tees. 

Preston,  Lanes,  pp.  47,  58,  59. 

Preston,  Long,  Yorks. 

Prittlewell,  Essex. 

Prudhow    (Tync),    Northumber- 

lantl. 
Pudele,  River,  Dorset. 
Pulton,  Lanes. 
Pulton  Lancelyn,  Cheshire. 
Pvirdons  Streame,  Berks. 
Purfleet,  Essex. 
Purley. 

Pyndeswelye,  Hereford. 
Pynicebek,  Lines. 
Pyckmeir,  Cheshire. 

Q. 

Querrmore,  Lanes. 
Quickham  (Tync). 
Quichamdrauwath,  Durham. 

R. 

Radcliff,  Notts. 

Radeotc,  Oxon. 

Radlev,  CJloucester,  p.  G8. 

Radley,  Berks. 

Radwelle,  Beds,  p.  44. 

Rainhani,  Kent. 

Rameton,  Notts. 

Rampton,  Camhs. 

Rampyons,  Berks. 

Rasen,  East,  Lines. 

Rathemell  (Kibble),  Yorks. 

Raunds,  Northanqiton. 

Ravenshed,  Norfolk. 

Rawcliffe,  Lanes. 

Rawiey-on-Loven 

Readheughe,  Durham. 

Reading,  Berks. 

Rcculver,  Kent,  p.  4. 

Reddesclyt,  Lines. 

Redeyagerna,  Wilts. 

Redpole,  Kent. 

Hediiess  (Ouse),  Yorks. 

Remenham,  Berks. 

Reppinghale,  Lines,  p.  47. 

Retford,  Notts. 

Rhodor,  River,  Kent. 

Rhos  Tynaeh,  .Anglesey. 

Ribblc,  River,   Lanes,  pp.  4,  47, 

oH,  5'.). 
Ricall,  Yorks. 
Rieardby,  Cumb. 
Richemoiid,  Liucs. 
Rickmansworth,  Herts,  p.  48. 

F.    F, 
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Ringwood,  Hants,  p.  82. 

Ripon,  Yorks. 

Rising,  Norfolk,  p.  4. 

Riton,  Durham. 

Ritune,  Salop,  p.  2. 

Roach,  River,  Essex. 

Roath,  Glani. 

Roceholm,  Yorks. 

Roche,  Cambs. 

Rocliffe,  Lanes. 

Rodcle,  Gloucester. 

Rodmere,  Gloucester. 

Rogholme,  Westmorland. 

Roleston,  Oxon. 

Rolle.sham,  Bucks,  pp.  76,  159. 

Roppesle,  Lincoln. 

Ros,  Lanes. 

Rosington,  Y'orks. 

Rostellan,  Cork. 

Rolecote,  Berks. 

Rothelan,  Cheshire. 

Rotheley  Temple,  Leicester. 

Rotherbridge,  Sussex. 

Rotherfield,  Gray,  Oxon. 

Rother,  R.,  Derby 

Rothscotewick,  Cheshire,  p.  G2. 

Routhesthorn. 

Rowcliffe,  Cumb. 

Rowthe,  Yorks. 

Roxton,  Beds. 

Runcorn,  Cheshire. 

Runton,  Norfolk. 

Russhe,  Berks. 

Rutyare,  Durham. 

Rya,  River,  Yorks,  p.  110. 

Ry.sing,  Norfolk. 

Byther  (Wharfe),  Y'orks. 

Rytherhill  (Wharfe),  Y'orks. 

Rytou,  Durham. 

S. 
Sadbergh,  Y"orks. 
Saham,  Warwick. 
Saham,  Cambs,  p.  3. 
Saham,  Norfolk. 
St.  Benet  Hulme,  Norfolk. 
St.  John,  Kent. 

St.Osyth  (Chide),  Essex,  pp.  28,29. 
Salghall,  Cheshire,  p.  3. 
Salham,  Cheshire. 
Salkeld,  Cumb. 

Saltash,  Cornwall,  pp.  30,  IGl. 
Saltmarsh,  Y'orks. 
Sampford. 
Sandholme,  Yorks. 
Sandyacre,  Notts. 
Sandys,  Le,  (Tweed),  Northum- 
berland. 
Sanford,  Oxon. 
Sandtoft,  Lines. 
Sankeye  Parva,  Lanes. 
Sankeye  Magna,  Lanes. 
Satwell,  Berks. 
Saughall,  Cheshire,  p.  3. 
Saundeye,  Hunts. 
Sawle,  Glouc. 
Saxby  (Esk),  Yorks. 
Saxtou,  Yorks. 
Scalethwayt  Eske,  Yorks. 


Scharnbrook,  Beds. 
Scroby,  Notts. 
Seropham,  Norfolk. 
Scropton,  Suffolk. 
Seacomb,  Cheshire. 
Seamen,  Yorks. 
Segholm,  Lines. 
Seleby,  Yorks. 
Selewere,  Devon. 
Selve,  Somerset. 
Sesaltre,  Kent,  p.  4. 
Seton  in  Darwent,  Cumb. 
Seton    near    Woodhorn,    North- 
umberland. 
Severn,  River,  Glouc.,  p.  25. 
Severn,  River,  Wore. 
Severn,  River,  .Salop. 
Sevenhale,  Berks. 
Seyton,  Cumb. 
Shakelthorp,  Lincoln. 
Shannon,  River,  Limerick. 
Shelton  (Ouse),  Y'orks. 
Sheldingtborp,  Lines. 
Sheperugg,  Kent. 
Shepey,  Kent. 
Shepperton,  Surrey. 
Sherfield,  Hants. 
Shields,  Northumberland. 
Shibbrok,  Cheshire. 
Shifford,  Oxon. 
Shillingford,  Oxon,  p.  7G. 
Shiplake,  Oxon. 
Shoebury,  South,  Essex. 
Shotesham,  Norfolk,  p.  41. 
Shotwick,  Che.shire. 
Shulynton,  Bucks. 
Sidmouth,  Devon. 
Sidwell,  Notts. 
Silwood,  Cambs. 
Singleton,  Lanes. 
Sion,  Middlesex. 
Sister  Carilflet,  Lines. 
Shaldingthorp,  Lines,  p.  42. 
Skegnes,  Lincoln. 
Skelton,  Yorks. 
Skerne,  Y'orks. 
Skerton,  Lanes. 
.Skeryorde,  Lanes. 
Skewyrke  (Nid),  Y'orks. 
Skewysbye  (Swale),  Y'orks. 
.Skipsea,  Yorks. 
Skremby,  Lines. 
Skulbotham  Mill,  Yorks. 
Skylton  (Ouse),  Y'orks. 
Skyrnergrene,  Yorks. 
Slangrund,  Hunts. 
Sleping,  Somerset. 
Slimborough,  Glouc. 
Smalney,  River,  Lines. 
Smalves  (Wharf),  Y'orks. 
Smethcdun,  Norfolk,  4. 
Smeton,  Great  (Wyske),  Y'orks. 
Snaith,  Yorks. 
Snaynton,  Yorks. 
Snelliston,  Bucks,  -p.  44. 
Snetesham,  Norfolk,  p.  4. 
Snodhnll,  Hereford. 
Snythcrfield,  Warwick. 
Soham  Mere,  Camb. 
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8oham,  Norfolk. 
Sohvay  Firth. 
Somcrcoats,  Lines. 
Somerford,  Oxon. 
Somerleyton,  Suffolli. 
Somerton,  O.xon,  p.  45. 
Somerton,  Somerset. 
Somerwater,  Yorks. 
Sondebache,  Cheshire. 
Sonhye  (Jlersoy),  Lanes, 
Sonniiig,  Berks. 
Sore  River,  Notts. 
Sore  River,  Leicester,  p. 
Sottewelle,  Berks. 
Southampton,  Hants,  p.  4. 
Southcave  (Humber),  Yorks. 
Southchurch,  Essex,  p.  4. 
Southend,  Essex. 
Southesey,  Noi'folk. 
Southipham,  Lines. 
Southrope,  GIouc. 
Southwell,  Notts. 
Southwyk,  Durham. 
Southyarow-on-Tweed,  Durham 
So\ve-in-Hey(vood,  Staff. 
Sowerby,  Lanes. 
Spalding,  Lines,  p.  40. 
Spalding  Pen,  Lines. 
Speen,  Berks. 
Staines,  Jliddlesex. 
Stakingev,  Salop. 
Stalling  West,  Norfolk. 
Stalmyn,  Lanes. 
Stamford,  Lines,  p.  40. 
Stamford,  Northampton,  p.  41, 
Stanbridge,  Hants. 
Standish,  Glone. 
Standlake,  Oxon. 
Standon,  Herts. 
Stanesby  (Eske),  Y'orks. 
Staueford,  Northampton. 
Stanford,  Essex. 
Stanford,  Berks. 
Stangrut,  Hunts. 
Stanlake,  Oxon. 
Stanlegle  (Trent),  Notts. 
Stanlegh,  Derby. 
Stanley-in- Wakefield,  Yorks. 
Stannall,  Lanes. 
Stanowe  (Wyre),  Lanes. 
Stanray,  Cheshire,  p.  3. 
Stanton,  Cambs. 
Stanton  Hareourt,  Oxon. 
Stanwix,  Cumb. 
Stapleford,  Berks. 
Stapleford,  Lines,  pp.  38.  71 . 
Stapelbrigg,  Dorset. 
Staunton,  Herts,  p.  109. 
Stawere,  Gloues. 
Staxby  (Eske"),  Yorks. 
Staynforthe  (Don),  Y'orks. 
Stayning,  Lanes. 
Staynton,  Cumb,  p.  173. 
Steresby  (Swale).  Yorks. 
Steple  Ashton,  Oxon. 
Stevjiigton,  Beds. 
Stevton  (Ouse"),  Yorks. 
Sterste,  Hants. 
Stillingflete  (Ouse),  Y'orks. 


Stockfield  Hall,  Northumberland. 

Stockton,  Durham. 

Stoekton-eum-Soca,  Norfolk, 

Stoke,  Kent,  p.  4. 

Stoke,  Norfolk. 

Stoke,  Notts. 

Stoke,  Oxon. 

Stoke  Parvii,  Oxon,  p.  45. 

Stoke  .\l)l)as,  Oxon. 

Stoke  Bassett,  Oxon. 

Stoke  East,  Dorset,  p.  28. 

Stoke  North,  Sussex,  p.  4. 

Stoke  South,  Sussex,  p.  4 

Stoke  Goldyngton,  Bucks,  p.  44. 

Stokcley,  Hereford. 

Stondeham  East,  Norfolk,  p.  4G. 

Stoneham  North,  Hants. 

Stoneham  South,  Hants,  p.  4. 

Stopham,  Sussex,  p.  4. 

Storek  (Hull),  York. 

Storkwith,  Notts. 

Store,  Warw. 

Storeton,  Cheshire. 

Stohton,  Cheshire. 

Stour,  River,  Essex. 

Stowre,  Dorset. 

Stowe,  Norfolk. 

Stowe,  Line. 

Stowe,  Hants. 

Stowe  Guye,  Cambs. 

Stower  River,  Hants. 

Stoxfield,  Northampton. 

Stratford,  Old,  Warw. 

Strayngarth  (Trent). 

Streatley,  Berks. 

Stretford,  Lanes. 

Stretton-in-Dale,  Salop. 

Stubbezwalden  (Wente),  Yorks. 

Sture,  River,  Dorset,  p.  11. 

Sturey,  Kent. 

Sturmer  Mere,  Essex. 

Sturmer  River,  Suffolk. 

Subyry,  Suffolk,  p.  41. 

Sudbury,  Suffolk. 

Sudbury  (Dove),  Derbyshire. 

Sudbury,  Staffs. 

Sulby,  Cornwall. 

Sully,  Glamorgan. 

Suthurne,  Oxon. 

Sunderland,  Durham. 

Suthkote,  Bucks. 

Sutton,  Berks. 

Sutton,  Notts. 

Sutton,  Lines. 

Sutton,  Norfolk. 

Sutton  Mere,  Yorks. 

Sutton-in-Darwent,  York. 

Sutton  Courteneye,  Bucks. 

Sotton  DonjTigton,  Notts. 

Sutton  Fen,  Lines. 

Swaffham  Prior,  Camb,  p.  4G. 

Swainsay,  Hereford. 

Swale  River,  Kent. 

Swale  River,  Yorks. 

Swanland  (Humber),  Y'orks. 

Svpanegcie. 

Swannest,  Berks. 

Swanseombe,  Kent,  p.  4. 

Swavesey,  Cambs. 
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Swellcarto,  Yorks. 
Swineshead,  Lines. 
Swyllington,  Yorks. 
SybesttT,  Hunts. 
Sybford,  Oxon,  p.  44. 
Sythcstouc,  Leic. 

T. 

TafE.  River,  Glam. 
Takele,  Oxon. 
Tallagton  Bay,  Ireland. 
Tame,  River,  Oxon,  p.  71. 
Tamar,  River,  Cornw.,  pp.  29,  30. 
Taunnessore  (Nene),  Northamp- 
ton. 
Taplow,  Bucks. 
Tarent,  Dorset. 
Tarleton,  Lanes. 
Tarnston,  Yorks. 
Tatenhale,  Cheshire. 
Tatton,  Cheshire. 
Tabley,  Cheshire. 
Taverham,  Northampton,  p.  40. 
Tavistock,  Devon. 
Tawe  River,  Devon. 
Tawyo  Water,  Hereford. 
Teddington,  Middl. 
Tees,  River,  Yorks. 
Tees.  River,  Durham. 
Tempden,  .Salop. 
Tenterden,  Kent. 
Terste  River,  Hants. 
Test,  River,  Hants,  p.  8. 
Tewkesbury,  Gloucs,  p.  4. 
Tewy. 

Teynbridge,  Devon. 
Teyng  River,  Devon. 
Teynton  Parva,  Glouc. 
Thames  River  (passim). 
Thanet,  Kent,  p.  4. 
Thefiord,  Norfolk. 
Thelwall,  Cheshire. 
Tliehvall,  Lanes. 
Thirne,  Norfolk. 
Thomston,  Norfolk. 
Thorncastel,  Ireland. 
Thornhill  (Calder),  Yorks. 
Thomstanfiet,  Lines. 
Thorp  .Achirch,  Northampton. 
Thorp  (Nene),  Northamp,,  p.  4G. 
Thorp  .\rch  (Wharfo),  Yorks. 
Thorp-in-Bealtre  (Don.),  Vorks. 
Throp,  Oxon. 
Thopwatcr  (Thames). 
Thurlcby,  Lines. 
Thurrock  (Grays),  Essex,  p.  4. 
Thurstanflet,  Linos,  p.  40. 
Thurstonwater. 
Thyrkelby  (Ouse),  York. 
Tiddenham,  Glouc.,  p.  4. 
Tilbury,  Essex,  p.  4. 
Tiverton  (Exe),  Devon. 
Tivv,  Pemb. 

Tockwith  (Nidd-).  Yorks. 
Todenham,  Suffolk,  p.  5. 
Tokonham,  Wilts. 
ToUesbury,  Essex,  pp.  4,  ll'i. 
ToUeslleet,  Essex. 
Tolney  Cock,  Notts, 


Tone  River,  Ireland. 
Tonge,  Kent. 
Tongwater,  Lanes. 
Topclillo,  Yorks. 
Topsham,  Devon. 
Torke.sey,  Lines,  p.  4. 
Torridge,  River,  Devon. 
Torrington,  Devon. 
Torteg,  Midd. 
Totesford  (Medway).  Kent. 
Tottenham  Creek.lMiddlesex. 
Tonthop-super-Wald,  Yorks. 
Towlston  { Wrathe),  Yorks. 
Trafford,  Durham. 
Tranemoth,  Cheshire. 
Tranmcre,  Cheshire. 
Trodeham,  (iloucs. 
Treggart,  Lines. 
Trematon,  Cornwall,  p.  30. 
Trengeham,  Norfolk. 
Trent,  River,  Notts. 
Trent  River,  Lines,  p.  40. 
Trent,  River,  Yorks. 
Trent,  River,  Leicester. 
Trent,  River,  Stafford. 
Trimm Ingram,  Norfolk. 
Trostrov,  Monmouth. 
Trothie. 

Troutbeckwater,  Weston. 
Trowse,  River,  Norfolk,  p.  41. 
Trowtesdale,  Yorks. 
Trumfiete  (Don.),  Yorks. 
Turnamhall-in-Clyff,  Yorks. 
Tursey,  Beds. 
Turnwater,  Durham. 
Twyfford,  Berkshire. 
Tweed,  River,  Bcrwick-on-Tweed. 
Tweed,  River,  Northumberland. 
Tweedmouth,  Northumberland. 
Tweedmouthsteylle,  Northumb. 
Tymberlond,  Line. 
Tyne,  River,  Nrthmb.,  pp.  70, 1.0.5. 
Tyne,  River,  l^urham 
Tynemouth,  Northumberland. 
Tynneslawe  (Don.),  Yorks. 
Tyringham,  Bucks. 
Tyte,  Berwick-on-Tweed. 
Tvvv,  liiver,  Pembroke. 


Ulmere,  Hunts. 
Udeford,  Salop,  p.  2. 
Ufferton,  Jinrham. 
L'lleswater,      Cumberland- West- 
morland, pp.  Gl,  83,  87. 
Ulting,  Essex. 
L'lver,  Cumberland. 
L'lverston,  Lanes,  pp.  24,  7G,  8L 
Upsctlyngton,  Durham. 
X-'pholIand,  Lanes. 
Upton,  Lines. 
Upton,  Bucks. 
L'pton  Lovell,  Oxon. 
Upwell,  Norfolk. 
Upwell,  Cambs. 

Urde  (Tweed),  N'rthumb'rlaud. 
L'rflet  als  Uslot  (Ouse),  Yorks. 
Urpeth,  Durham. 
Use,  River,  Yorks. 
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Usk,  River,  Yoiks. 
Usk,  River,  Monin. 
Uttoxetcr,  Staff. 

W. 

Wabl)e  Wiiter,  Norfolk,  p.  41. 
Waehet.  Somerset. 
Waduhurst,  Sussex. 
WaiU'iihoe,  Norfolk. 
WaluiUe,  Beds. 
Wakefield,  Vorks. 
Wakerin^',  Essex,  p.  77. 
Waiiitleut  Haven,  Lines. 
Waldram  Hall,  Northampton. 
Walet  Kylch,  Glam. 
Walerand     Hall,    Northampton, 

p.  11. 
Wallerscote,  Cheshire. 
Wiillrtete  Crouch,  River,  Essex. 
Walghorton,  Cheshire. 
Wallingford,  Berks. 
Walsham,  Hants. 
Walsham,  Norfolk. 
Waltham,  Durham. 
Waltham,  Essex. 
Walton,  Suffolk,  p.  4. 
Walton-on-Trent,  Derby. 
Walton,  Norfolk,  p.  4. 
Walton,  Hunts. 
Walton,  Lanes. 
W'alton-lc-Dale,  Lanes. 
Walton-on-Thames,  Surrey. 
Walton  Nether,  Cheshire. 
Walton,  Lower,  Cheshire. 
Wandesford,  Yorks. 
Wandle,  River,  Surrey. 
Wanctyng,  Berks. 
Wanetyng.  Berks. 
Wanspykc,  River,  Northvuiib'laud 
Waiisbech,  River,  Durham. 
Wancwike,  River,  Oxon,  p.  45. 
Warblington,  Hants. 
Ware,  Herts. 

W'areham,  Dorset,  pp.  11,  28, 103. 
Wargravo,  Berks. 
Warkworth,  Northampton. 
Warloigh.  Somerset. 
Warriiigcamp,  Sussex,  p.  4. 
Warrington,  Lines. 
Warrington  (Jlersey),  Lane.  p.  4. 
Warton  (Ribble),  Lanes. 
Warwick  (Eden),  Cumb. 
Was,  River,  Lines. 
Wate,  Devon. 
Waehet,  Somerset. 
W'atbecke,  Cambs. 
Water  Eaton.  Wilt.s. 
Watford,  Hertford. 
Waterflete  Creek,  Essex. 
Water  Pirie,  Oxon. 
Waterton,  Lines. 
WattstaudweU  Bridge,  Derby. 
Waureuehmere,  Northampton. 
Wautham,  Essex. 
Waveneye,  River,  Norfolk,  p.  41. 
Wye,  River,  Hereford. 
Wayuflete,  Lines. 
Wear  CJiffard,  Devon,  p.  3. 


Wear,  River,  Durham. 

Wearmouth,  Durham. 

Webbe,  Norfolk. 

Wegenball,  Norfolk. 

Wellaud,  River,  Lines.,  p.  40. 

Welland,    River,    Northampton, 
p.  41. 

Welle. 

Welles,  Lines. 

Wcmbury,  Devon. 

Wendesleydale,  Yorks. 

Went,  River,  Yorks. 

Wej>ham,  Sussex,  p.  4. 

Wercham,  Norfolk. 

Wermynsham,  Cheshire. 

Wermouth,  Durham, 

Wessyngton,  Durham. 

Westallinge,  Norfolk. 

Westbroeham,  Norfolk. 

Westchalke,  Kent. 

West  Derby,  Lanes,  p.  4. 

Westerham,  Kent. 

Westgreuewveh,  Kent. 

Westheryngton,  Durham. 

Weston,  Norfolk. 

Weston,  Cheshire,  p.  3. 

Weston,  Y'orks. 

Weston,  Bucks. 

Weston-super-Mare,  Somerset. 

Westvvyk. 

Wetenhale,  Cheshire. 

Wetherhall,  Cumberland. 

Wethenham,  Northumberland. 

Wevcr,  Cheshire. 

Weveriche,  Oxon. 

Wenrisse  Water,  Oxon,  p.  45. 

Weybrigg,  Norfolk. 

Weye,  Glouc. 

Weye,  Dorset. 

Weyland,  Lines. 

Wharf,  River,  Yorks. 

Whessyngburgh,  Lines. 

Whatton,  Notts. 

Whessyngton,  Durham. 

Wiekham,  Durham. 

Whistou,  Berks. 

Whitby,  Yorks. 

Whitchurch,  Oxon,  p.  45. 

Whitley,  Berks. 

Whitteuham,  Little,  Berks. 

Whittenham,  Long,  Berks. 

Whitstable.  Kent,  p.  91,  HI. 

Whytgift  (Onse),  Yorks. 

Wiehall,  Oxon. 

Wiekham    (Darwent    and    Rye), 
Yorks. 

Wieflet,  Suffolk,  p.  42. 

Wighell  (Wharfe),  Yorks. 

Wike  Malbain,  Cheshire. 

Wiklesmar,  Huntingdon. 

Willingtou,  Durham,  Northum- 
berland. 

Wilton-ou-Tees.  Y'orks. 

Wilton  I'arva,  Hereford. 

Wimborne,  Dorset. 

Winchester,  Hants. 

Winaudemere  (Windermere), 
Westmorland,  p.  37. 

Windsor,  Berks. 
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Wingfield,  Berks. 

Winchfield,  Berks. 

Wintlaton,  Durham. 

Winne,  River. 

Wintringham,  Lines,  pp.  4,  5. 

Wisbeach  Fen,  Lines. 

Wisbeach  High  Fen,  Norfolk. 

Wisbeach,  Camb. 

Wirkeshale  IMagna,  Yorks,  p.  77. 

Witlesmere,  Huntingdon,  p.  87. 

Wittenham,  Berks. 

Wittlesey,  Cambs. 

Witton,  Middlesex. 

Woburn,  Bucks. 

Wode  Heton,  Oxon. 

Wodebustwyk,  Norfolk. 

Wodhull  Parva,  Beds. 

Woddehill,  Berks. 

Woldehurst,  Huntingdon. 

WoUastan,  Northampton. 

Wolingham,  Lines. 

Wolmersham,  Oxon,  p.  45. 

Wolston  (Mersey). 

Wolston  (Ousc),  Yorks. 

Wolvercote,  Oxon. 

Wood  Eaton,  Oxon,  p.  45. 

Woodhall,  Yorks. 

Worcester. 

Workington,  Cumb,  p.  173  (a). 

Worsall,  Nether  (Tees),  Yorks. 

Worseley,  Lanes. 

Woseford,  Devon. 

Wotesdomian,  Berks. 

Wrangel,  Lines. 

Wratton,  Norfolk. 

Wraysbury,  Bucks,  p.  77. 

Wretheck  Water,  Leic.,  p.  39. 

Wretham,  Kent, 

Wroxham,   Norfolk,  pp.    34,   40, 

41. 
Wreyke,  Water  of,  Leic.,  pp.  C, 

39. 
Wye,  Kent,  pp.  26,  48,  60,  67. 
Wye,  River,  Derby. 


Wye,  River,  Monmouth  and  Here- 
fordshire, pp.  59,  GO,  73. 

Wyke,  Malbain,  Cheshire. 

Wykes,  Cambs. 

Wylam,  Northumberland. 

Wyldethorp  (Don  and  Dernc), 
Yorks. 

Wylford  (Tweed),  Northumber- 
land. 

Wymeden,  Norfolk. 

Wyme,  River,  Lines,  p.  40. 

Wymenhewe,  Norfolk,  p.  41. 

Wyngham,  Kent. 

Wyre,  River,  Lanes. 

Wyrmingheye,  Norfolk. 

Wyston,  Notts. 

Wystowe,  Y'orks,  pp.  27,  07. 

Wytenaye,  Oxon. 

Wytegift,  Yorks. 

Wytham,  Monmouth. 

Wythani,  Lines. 

Wytham,  Berks. 

Wytlesmcre,  Huntingdon. 

Y. 

Yackesley,  Huntingdon. 

Y'areford  (Tweed),  Durham. 

Yarrow,  Yorks. 

Yarmouth,  Great,  Norfolk. 

Yarmouth,  I.  of  Wight. 

Yarwell,  Northampton. 

Y'ate,  Glouc. 

Y'ealm,  River,  Devon. 

Y'elhampton,  Devon,  p.  49. 

Y'eusfeld,  Kent. 

Y'okeflete  (Ouse),  Yorks. 

Y'okeflete  Creek,  Essex. 

Y'ore,  River,  Y'orks,  pp.  15, 16,  17, 

18. 
York  City. 
Yetheleswere,  Gloue. 
Y'thills,  Norfolk. 
Ywode  La  Wildemorc,  Hants. 
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ACCRETION 

how  determined,  129,  13-1 

effect  on  ownership,  127,  130,  132 

eviilence  as  to,  to  show  former  boundaries,  133,  13.1 

ADMIRALTY  COURT 

local,  jurisdiction  of.  17('i 

AXCHOR 

boats  forbidden  to,  on  fishing  ground^,  212,  213,  3."i'.) 

ANGLERS  :  sir.  Rod  and  Line 
arrest  of,  192,  209,  210,  2-lS,  320 
poaching  by.  how  punished,  191,  192,  210,  2^11.  247 

ANNUAL  CLOSE   SEASON  :   .ice  Close  Time 
defined,  303,  321 

ATl'EAL  :   ace  Offexces 

from  conviction  under  Salmon  Fishery  Acts,  2S1 

AI'l'RENTICES 

to  sea  fishing,  1S9 

ARM   OF   THE   SEA 
defined,  99 
limits  of,  100,  107 

ARTIFICIAL   CHANNELS 

gratings  for,  219,  25.7,  322,  330 

ARTIFICIAL   PROPAGATION 

consent  of  conservatoi-s  for,  212,  2.")3,  2.j7,  279 

ARTIFICIAL   WATERCOURSES 

fisheries  in,  88 

ASSAULT 

by  fishermen  at  sea,  21'),  346,  347 

AUCTIONEER 

licence  for  sale  of  fish,  224 

BAIT 

t-rabs  for,  187,  202,  33,><,  371 
roe  for,  213,  221,341 
freshwater  fish  for,  3(i  1 

BOARD   OF   TRADE 

power  to  make  byelaws  under  Convention  with  France,  1843. ..233 

hold  inquiries,  334 
proceedings  of,  how  evidenced,  308,  3(i9 
superintendence  of  fisheries,  18."),  203,  2G3,  301 
transfer  of  powers  of  Home  Office  to,  308 
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BOARDS   OF   GOXSEKVATORS   FOR   FRESHWATER    FISH 
formation  of,  205,  208,  223,  365 
byelaws  by,  as  to  capture  of  fisli,  208,  3G1 
powers  of,  208,  3t)5 

as  to  licences.  223 

BOARDS   OF   CONSERVATORS   FOR    SALMON 
additional  mombcis  of,  2U4,  314,  315 
application  of  fnmls  in  liands  of,  207,  313 
appointment  of,  2ii3,  2l')7 

notice  by  (-Ink  of  peace,  269,  306 
audit  of  accounts  of,  272 
committees,  appointment  of,  205,  270 
constitution  of,  205,  270 

power  of  Board  of  Trade  to  alter  number  of,  204,  3(i5 
continuance  of  old,  269,  3IS 
compensation  by.  for  weirs  and  gratings,  328,  329 

members  of,  may  receive,  325 
election  of  members  of,  2U4,  315 — 317 

expenses  of  returning  officer  at,  204,  317 
neglect  of  returning  officers  at,  318 
persons  under  di.sabilitj',  314 
penalty  for  personating  at,  318 
CM -officio  members,  313,  314 

declaration  by,  314 
expenses  of,  380 
nomination  paper,  tcirm  of,  332 
powers  of,  generally.  206 — 209,  271 

to  attach  fish  pass  to  dams,  215,  217,  259 
acquire  weirs,  &c.,  326,  327 
inspect  fisheries,  329 
make  byelaws,  321 — 324 
char,  342 
fiesh water  fish,  343 

nets  for,  208,  214,  364,  365 
salmon,  220,  221,  321—324 
sea  fish,  375,  376 
trout,  221.  335 
proceedings  of,  270 

evidence  of,  318,  319 
tenure  of  office  of,  204,  205,  269 
vacancies  in,  270 

BOARDS  OF  CONSERVATORS  FOR   TROUT   a:ND   CHAR 
formation  of,  205,  341 
powers  of,  208,  223,  341,  342 

BOROUGH   COUNCIL 

meiining  of,  377 
contribution  by,  380 

BOUNDARIES  OF  FISHERIES,  109—123 

BOXES 

construction  of,  216,  218,  263 
marking  of,  when  holding  salmon,  383 
removal  of,  during  close  time,  221,  258,  259 
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I3RATT   NKTS 

markiiij,' of.  I'.d!.  241 
mode  ii£  UfiC,  1116,  2-12 
size  of  mesh,  1!M;,  211,  243 

BrJDCiES 

obliij'ation  on  coiiiity  to  repair,  7  ft  .«>/. 

BRITISH   ISLANDS 
detiiieil,  283,  HoS 

BRITISH  VESSEL 
defineil,  237 

BUTTS 

licence  duty  for,  333 

BYELAWS 

iis  to  freshwater  fisheries,  20.5,  20S.  341,  3G1 
as  to  salmon  fisheries,  220,  221,  321—324 

application  of,  323 

how  proved,  324 

open  to  inspection,  324 

publication  of,  324 
as  to  sea  Hslierics,  233,  234,  372.  373,  370 

CANALS 

tishcries  in.  88 

CHANNELS 

power  To  widen,  210.  320 

CHAR 

close  time  for,  221,  341,  342 
consignment  of,  225.  383 
fishery  districts  for.  20."i,  341 
licences  for,  341 
sale  of,  224,  310 

CLOSE  TIME 

char,  221,341,  342 

eels,  214,  220,  221,  307,  367 

freshwater  fish,  208,  221,  342 

oysters,  186,  100,  200,  201,  208,  33.5 

pollan,  221 

putts  and  putchers,  220,  221,  344 

trout  and  char,  207,  221,  335,  342 

sale  of  in,  310 
rods,  defined,  257,  303 
salmon,  214,  220,  221,  257,  303,  321 

interference  with  during,  215,  220,  307 

removal  of  fixed  engines  during,  258 

sale  of  during.  224,  225,  300,  310 
early  legislation  as  to,  171  ct  xrq, 

COARSE  FISH 

districts  for  :  nfo  FisHERr  Districts 

COASTGUARD 

powers  of,  under  Sea  Fisheries  Acts,  1843— 1883. ..234,  348,  340,  350 
penalty  for  obstructing,  235,  330 
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COCKLES  :  sec  Oysters  and  Mussels 
several  fishery  for,  1S5,  3(i7 
statutory  provisions  as  to,  I'J'.i — I'lU 
property  in,  191 

COLLISIONS 

rules  for  avoiding,  witli  fishing  boats,  112,  I'.tO 

COMMISSIONERS  UNDEK  SALMON  EISHEUY  ACT,  1865 
acts  of,  27S 
certificates  of,  27(1 
orders  of.  278 
powers  of,  270 — 27S 

COMMON  FISHERY 
definetl,  35 

COMMON  OF  FISHERY 

ancient  riparian  right  attributed  tn.  IGO 

annexed  to  copyhold,  73 

claims  to,  in  early  records,  37  et  seij. 

in  respect  of  riparian  tenement,  47,  159 
creation  of,  30 
defined,  35 

fishing  by  owner  of  half  stream  defined  as,  H,  45 
in  gross,  70 
in  inland  lalies,  84,  87 
pertaining  to  a  tenement,  71,  72 
presumptions  in  respect  of  riparian  hind,  112 
sometimes  called  free  fishery,  32,  33,  5ti,  51 

CONSULAR  OFFICER 
defined,  283 

CONVENTION   WITH    FRANCE,  1843... 232,  234 

CONVICTIONS 

notice  of,  for  offences  against  Salmon  Fishery  Acts,  1861 — 1873...30(; 

COPYHOLD 

boundary  of,  when  riparian  laml,  100 

COPYHOLD   FISHERIES 

maj'  be  corporeal  or  incoriioreal,  73 
must  bo  in  the  manor,  73 

CORPOREAL  FISHERY' 
defined,  35 

COT  FISHING,  150 

COUNTY 

meaning  of,  266,  275 

COUNTY  COUNCIL 
meaning  of,  370 
contribution  by,  380 

CRABS 

capture  of,  when  illegal,  201,  202,  337,  338 

for  bait,  187,  202.  33S,  372 

sale  of,  when  illegal,  Lx5,  l,s7,  201,  337,  330 
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CKIliS 

construction  of,  at  weirs,  4cc.,  21G,  218,  2ti2,  203 
removal  of,  during  close  time,  221,  25S,  2.')'J 

CUnVKS 

removal  of,  during  close  time,  221,  2.'(!,  iyj 

CRUSTACEANS 

provisions  as  to,  2(12 

CUSTOM 

none  for  inhabitants  to  fisli,  lill 


DAM:  xre  uhuWFAKs;  Fish  Pass:  Fishinc;  Mill  Dams 
breaking  down,  when  a  misdemeanour,  11)2,  203,  211,  218 

punishment  for,  2-lU 
lisliing  near,  HdS 
generally,  215 — 21!) 
inspection  of,  32'.l 
meaning  of,  215,  251) 

when  permitted  to  catch  salmon  at,  213,  216,  254 
when  forbidden  to  catch  salmon  at,  218,  254 

DAMAGES 

compensation  fur  under  Sea  Fishery  Acts,  1843— 1S8.S... 230,  350 

DAY  TIME 

definition  of,  217 

DECOY 

bailiff  not  to  enter,  210,  320 

DIVIDED  FlSHEllIES 
instances  of,  80.  81 

DOCUMENTARY  EVIDENCE  ACT 
to  apply  to  scale  of  licences,  332 

DOMESDAY  BOOK 

references  to  fisheries  in,  1 — 5,  400 — 405 

DRAFT  NET  :  wc  ,ihu  Seine  Net,  213,  307 

DREDGE 

use  of,  when  prohibited,  185,  192,  199,  201.  247,  291.  34(; 

DREDGING 

saving  clauses  for,  2(i4,  291 

DRIFT  NET 

boats,  distinguishing  marks,  194,  195,  197,242 

nets  not  to  be  anchored  near,  195,  19)!,  198,  243,  360 

regulations  as  to  fishing  with,  194—196 

trawlers  to  keep  clear  of.  240.  360 

vessels  not  to  anchor  near,  194,  196,  242,  359 

DUES 

on  shipping  in  restraint  of  navigation.  15 — 18 

on  fishing  boats  entering  ports,  kc,  97,  181,  196,  230,  295 
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DWELLING-HOUSE 

angling  near,  191,  2411 
lii-otection  of  lishory  near,  24(i 
wafer  bailiff  not  to  enter,  :S20 

DYNAMITE 

use  of,  forbidden  in  public  fisheries,  1!I2,  211,  S40,  843 
in  i)rivate  Ksheries,  1'.I2,  211,  34il,  343 

EEL  BASKETS 

close  time  for,  220,  221,  3U7 

EEL  RENTS,  I,  2,  48.403— lUo 

EELS 

close  time  for,  214,  220,  221,  307,  3(i7 
baskets  and  traps  for,  307 
provisions  as  to,  generally,  221 
fixed  nets  for,  214,  365 

ESK  ItlVEU 

appointment  of  conservators  for,  3(JG 

within  Siilmon  Fishery  Acts,  ISOI  and  1805. ..280 

ESTUAKY 

bed  of  river  in,  122 

common,  provision  as  to  fishery  districts  in,  2G9 

jirohibition  of  netting  in,  214,  322 
extent  of  manors  in.  111 

EXCLUSIVE  FISHERY 
defined,  35 
salmon  licence  for,  273 

EXCLUSIVE  FISHERY  LIMITS 

defined,  283,  355 

how  measured,  357.  358 

rights  of  subjects  within,  357 

conduct  of  foreigners  within,  107,  283,  284,  347,  358 

EXPLOSIVES 

use  of,  when  forbidden,  l'.)2,  211,  340,  343 

EXPORTATION 

of  salmon,  225,  2(15,  281,  345,  383 
of  trout  and  char,  225,  383 

FIRE  ARJIS 

on  fishing  vessels,  347 

FISH 

export  of,  225,  345 

importation  of,  188,  202,  225,  344 

larceny  of,  l'.)l,  210,  24(1—248 

early  legislation  as  to,  177  et  saj. 
property  in,  I'.U 

FISH  PASS 

alteration  of,  20fi,  21fi,  217,  272,  273 

approval  of,  by  Board  of  Trade,  260,  328 

Board  of  Conservators  may  acquire  land  for,  207,  327 
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FISH   TASS— <-y«^/. 

coniiKMisation  for,  219.  325,  328,  320 

limits  of  time  for,  27!l 
injury  to,  penalty  for,  217,  325 

proprietor  of  lishcry  may  attacli,  to  dams.  21."),  217,  2."i'.t 
supply  of  water  to,  218,  2(il 
wlieii  to  be  attached  to  future  dams,  217,  2iiO 

FISHKUV 

action  for  disturbance  of.  1()7,  liis 

ancient  <locuments  sliowing  profits  of,  evidence  of,  H7 

mode  of  enjoyment  of.  23 
appurtenant  to  or  parcel  of  a  manor,  lili — (>!•,  711 

a  particular  tenement,  70 — 72 
boundaries  of,  10',) — 123 

effect  of  change  in  river  on,  135 
canals  and  artificial  watercourses,  .SS 
common  to  aU  a  vill,  47 
deep  sea,  e-xtends  below  low  water,  1 1 1 
defence,  putting  in,  fi — IS,  41 
description  of,  in  ancient  records,  37  ct  sen. 
ilicta  of  early  text  writers  as  to.  xx.wiii.  et  .wv/. 
different  kinds  of,  32  et  seq. 
divided,  7S — SI 
Domesday  Book,  rents  of,  1,  2 

wortls  used  to  denote,  2,  3 
dower,  subject  to,  65 
entire  river,  grant  of,  in,  27 

where  soil  previously  granted  out,  2S 

claim  of  lord  of  manor  to  fish  in,  2S 
fishing  path,  reservation  of,  in  lease  of  riparian  lau  I,  'Jt 
fixed  engines,  effect  of  fishing  by,  58,  59 
foreshore,  is  within  the  county,  168 
free  and  several,  sxxvii.,  38  et  xeq.,  4G  et  xeq. 

attempt  to  distinguish,  49 
grants  of,  137—140 

prliiiit  farie  cany  the  soil,  137 — HO 

by  subinfeudation,  29 
in  gross,  75 

may  be  several  or  common,  35 

cases  of  grants  of,  77 

Prescription  Act  does  not  apply  to,  77 
half  fisheries,  instance  in  Dome-sday,  3 

in  common  with  others.  44 
Hundred  Rolls,  references  to,  in,  38  ct  »eij. 
lakes  and  ponds,  S3,  87 
lease  and  license,  power  of  owner  to.  162 

reservations  in,  163 
let  with  mills  in  Domesday,  1,  2 

■verbal  agreement,  effect  of,  65 
merger  with  soil,  by  unity  of  possession,  65  • 

nature  of,  how  determined,  (it 
non-tidal  waters,  profit  of  soil,  11,  20.  62,  Ii3 

presumptions  as  to  ownership,  21,  112 

proof  of  title  to,  in,  143 
origin  of,  23,  26 
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FISHEKV— «/«(■,?. 

originally  parcel  of  manors,  20,  20 
ownership  of,  imports  the  soil.  S4 

effect  of  clian,o;e  of  course  on,  124 — 13(> 
ownership  of  weir,  evidence  of  ownership  of  soil,  149 
owner  of,  effect  of  public  user  on,  1.50 — 164 
parcel  of  manor.  109 

prerogative  right  of  the  Eoyal  draught,  81 
prescription  for,  70 
protection  of,  I(i.) — Ifi'.t 
profit  of  the  soil,  (i4,  li(i  n. 

division  of,  78 
public  right  to,  14,  9."i— 108 

in  inland  lakes,  84 
qvo  wiin'anto  to  recover,  ."iS — 62 
riparian  owners,  rights  of,  1.">.5 — 1,59 
rivers  bounding  a  forest,  110 
sea,  on  the  coast,  1 1 1 
subdivision  of  various,  30 
territorial  limits  of,  238 
tidal  estuaries,  in.  111 
tidal  waters,  a  profit  of  soil,  14,  62,  63 
formerly  incorporeal,  20 
exclusive  right  of.  'u 

as  appurtenant  to  land,  71,  72 
exercised  by  fixed  engines,  52 
not  a  Royal  franchise,  55 
in  time  of  Edward  1.,  58 
may  be  severed  from  soil,  63 
Hale's  dirt  Hill  as  to,  68,  79 
weir  in,  evidence  of  antiquity  of,  142 
effect  of  putting  in  defence,  150 
title  to,  evidence  to,  141,  144,  148 

how  Crown  may  have  originally  granted,  27  et  xeq. 
weirs,  evidence  of,  5 
on  foreshore,  60 
whole  stream  in  manors  of  ancient  demesne,  110 

FISHERY  ASSOCIATION 

representation  on  fishery  boards,  314 

FISHERY  COMMITTEE 

appointment  of,  204,  2G7— 269 

FISHERY  DISTRICTS  :  xce  als„  BoARD.s  of  Conservators 
for  freshwater  fish,  365 
close  season  for,  342 
exemptions  from,  343 
for  salmon. 

alteration  of,  207,  304 

notice  of,  305 
certificate,  jffoof  of,  305 
combined  districts,  305 

conservators  of,  alteration  of  numlier  of,  204,  305 
appointment  of,  267 

notice  of,  269,  306 
tenure  of  office  of,  269 
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KISIIEUY    llISTKR'TS— r,i«/,/. 
tor  salmon — euntil. 

formation  of,  2i>G 

limits  of,  how  settled,  266,  267 

provision  as  to,  in  common  estuary,  2ii9 
for  sea  fish, 

establisliment  of,  185,  870 
for  trout  and  char,  20."),  2uS,  341 

FISHERY  OFFICERS 

powers  of,  in  sea  lislieries  distriet,  :!71 

FISHING 

in  tidal  waters  presuraeil  to  be  in  (_'rown,  98 

liberty  of,  what  is,  hO,  51 

public  right  of,  in  tidal  waters,  6,  35,  'J9 

reserved,  right  of,  50 

right  of,  ilivisible,  7!l 

FISHING  BOATS 

conduct  of,  when  fishing,  195— 19S,  359,  360,  37S,  379,  381—383 

discipline  on  board,  185,  315 — 348 

foreign,  when  allowed  in  British  waters,  107,  283,  284,  347,  358 

sale  of  fish  caught  by,  284,  298 
in  Domesday  Book.  3 
lights  for.  1911,  194— 19(1,  242,  34ll.  3i;o 
niarlving  of,  194,  297,  322.  359,  391— 396 
name  of,  240,  358,  359,  391—396 
nationality  of,  359 

numbering  of,  239,  358,  359,  391—396 
registration  of,  185,  188—190,  358,  391—396 
safety  of,  190 
tonnage  of,  189,  392,  393 

FISHING  IMPLEMENTS 
ileHne<l,  355 
destruction  of,  346 

implements  for,  316,  360 
manufacture  of,  348,  360 

FISHING  INTEREST 
defined.  377 

I-MSIIING   MILL  DAMS 
construction  of.  262,  263 

spur  walls  at,  263 
defined.  215,  250 
generally,  21.5— 219 
iiHpcction  of,  329 
legality  of,  254,  277 
licence  for,  223,  273.  333 

penalty  for  using,  without,  275 
time  when  salmon  may  be  caught  by,  254 

FISHING  PATHS,  93 

FISHING  WEIUS 

construction  of  boxes,  A:c,,  in,  262,  263 

spur  walls,  ice,  263 
defined,  215,  250,  303 
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riSHIXC;    WElRS-n)«W. 
generally.  215 — 219 
inspection  of.  32'.) 
legality  of,  216.  2.")i,  277 

commissioners  to  inquire  as  to.  21(>,  277 
licences  for,  206,  217,  2iy,  222.  223,  273 

penalty  on  using,  without,  21'.>,  222.  223.  27.) 
time  when  salmon  may  be  caught  by,  2.'j.") 

FIXED  ENGINE 

defined,  21.i,  218,  2r,0,  2.-.3,  276,  303 
generally,  215—218 
inspection  of,  32'.) 
legality  of.  219,  276 

commissioners  to  inquire  as  to.  219,  276 
certificate  of,  219,  276 
licences  for.  222.  223.  273,  310,  311 
removal  of,  <luring  close  time,  221,  258 
use  of,  when  allowed  or  forbidden,  21."*,  2.')3,  2.")4 
evidence  of  possession  of  fishery,  liS 

FLOW  AND  IlEFLOW 

meaning  of,  95  ct  xfij. 

FORESHORE 

lease  of,  for  oyster  fisherj-  by  Board  of  Trade,  200,  289,  31!  j 

defined,  99 

right  of  fishermen  on,  97 

public  on,  96 
incorporeal  fisheries  on,  66 
what  goes  with  grant  of,  5(! 
effect  of  fishery  over,  57 

FOREST 

as  to  bounds  of,  110 

FOWLING 

grants  of  licences  for,  1 1 

FREE  FISHERY 
defined,  33 

same  as  several,  33,  38  ef  seij. 
supposed  distinction,  49,  51 
fishery  with  weirs  described  as.  i4,  20(;,  216,  217 

FREE  GAP 

alteration  of,  272,  273 

construction  of,  216,  261 

enforcement  of,  in  fishing  weirs,  215.  21f;,  262 

FRESHWATER  FISH 

close  season  for,  208,  221,  342 

sale  of,  during,  prohibited,  313 
Board  of  Trade  may  exemi  t,  343 

regulation  of  fisheries  for,  203,  205 

use  of.  for  bait,  364 

FUNDS 

application  of,  in  hands  of  conservators,  313 
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GAFF 

use  of,  when  allowe<1,  212,  2U,  2.->2,  3-'2,  311 

GRANT 

interpretation  of,  by  moilorn  user,  Ki7,  l.">'.l 

GRATINGS 

compensation  for,  328,  320 
defineil,  21.5,  219,  303 
maintenance  of,  2UI,  331 
placing  of,  207,  21!),  220,  322,  330 
position  of,  21'J,  255,  322,  330 

GRAYLING 

protection  of,  312 

GURGITES  :  see  Weirs 

HARBOUR  AUTHORITY' 
meaninj;  of,  377 

rights  of,  under  Fislierics  (Oyster,  Crab  and  Lobster)  Act,  1877. ..337 
may  have  power  of  Local  Sea  Fisheries  Committee,  IS;!,  375 

HARBOURS 

frecilom  of  vessels  from  tolls,  230 

HERRINGS 

fishing  for,  when  allowed,  241 

boats,  harbour  dues  for,  ',17,  181,  lOi;,  230 
nets,  size  of,  for,  196,  241,  242 

time  for  shooting,  for,  19."),  241,  24G 

anchoring  of  nets  where  boats  fishing  for,  178,  19."),  196,  243,  360 
regulation  of  boats  fishing  for,  195,  190,  211,  359,  360 

HUNDRED  ROLLS 

reference  to  fisheries  in,  38  et  fcq. 

ILLEGAL  FISHING 

arrest  of  persons  at  night,  209,  218,  320 

INCLOSURE  ACT 

effect  of,  on  right  of  way  for  fishing,  93 

INCORPOREAL  ESTATES 

feoffment  with  livery  not  appropriate  to,  84 

INCORPOREAL  FISHERIES 
appurtenant  to  a  house,  65 
compensation  for,  under  Lands  Clauses  Act,  65 
defined,  35 
in  gross,  75,  77 
granted  by  deed,  65 
in  lakes,  84 

in  non-tidal  waters,  64 
not  an  easement,  65 
m.a}-  pass  by  grant  of  other  estate,  65 
in  tiilal  waters,  34,  52  et  .leq.   66 
a  pnijit  a  pi'cndre,  1)5 
Prescription  Act  does  not  apply  to,  65 
F.  FF 
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INCORPOREAL  HP^REDITAMENT 

fishery  formerly  iiresiimeil  to  be,  20 

INLAND  WATERS 
defined, 250 

INSPECTORS  OF  FISHERIES 
annual  reports,  186,  263 
defined,  303 
powers  of,  329  •• 

IRELAND 

exemption  of  coast  fisheries  from  Sea  Fisheries  Act,  lS43...23;f 

IRISH  FISHERY  COMMISSIONERS 

defined,  283 

ISLANDS 

effect  of  ownership  of,  149 

JACK 

definetl,  304 

not  to  be  used  for  salmon,  212,  213.  252 

trout  or  char,  212,  213,  341 
JUSTICES 

jurisdiction  over  fisheries  on  foi'esliore,  108 

disqualification  of.  280 

rights  of,  under  Fisheries  (Oyster,  Crab  and  Lobster)  Act,  1877. ..337 

ouster  of  jurisdiction,  98 

KIDDELS 

effect  of  fishing  by,  52 
provision  against  erecting,  227 

LAKES 

common  of  fishery  in,  84,  87 

effect  of  fishery  in,  on  ownership  of  soil,  83 

grants  of  rights  of  fishing  in,  86 
fisheries  in,  83 — 87 
right  of  Crown  to  soil  of,  86 
right  of  public  to  fish  in,  83,  84,  87,  98,  155 
rights  of  ri[>arian  owners  in,  87 

LANDING  NET,  2U7,  214,  322 

LATH 

defined,  304 

not  to  be  used  for  salmon,  212,  213,  252 

trout  or  char,  212,  213,  341 
LEASE 

power  of  owner  to,  162 — 164 

precautions  on  drawing,  162 

distinction  between,  and  license,  147 

LICENCES 

for  fishing  mill  dam,  222,  223,  273 
fishing  weirs,  273,  310—312 
fixed  engines,  222,  223,  273,  310,  311 
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LICENCES— w«C(?. 

for  nets,  222,  223,  273,  310,  311 

putts  and  putchcrs,  273,  310,  311 

salmon,  222,  223,  310,  322 

10(1  and  line,  273,  310—312 

trout  and  char,  208.  223,  341 
general,  for  exclusive  salmon  fishery,  273 
issue  of,  206,  217,  219,  222,  223,  273,  274 
penalty  for  fishing  without,  274,  275,  312 
production  of.  222,  223,  27.5 
when  available,  273,  311 

UCENSE 

distinction  between  lease  and,  147 

effect  of,  when  by  parol  and  when  under  seal,  KU 

power  of  owner  of  fishery  to,  162 — 1G4 

LICENSE  DUTIES 

additional,  207,  223,  329 
mortgage  of,  206,  271 
scale  of,  223,  313,  333 

proof  of  legality  of,  223,  332 
variation  of,  207,  223,  313 

LIGHT 

not  to  be  used  to  catch  salmon.  212,  213,  2.">2 

trout  or  char,  212,  213,  341 
LIGHTS 

for  fishing  boats,  190,  194,  195,  196,  242,  346,  360 

LIQUOR 

sale  of,  at  sea,  regulations  for,  384 — 390 

LOBSTER 

sale  of,  when  prohibited,  201,  338 
restrictions  on  taking,  185,  187,  201,  337,  338 
importation  of,  202,  344 
seizure  of,  when  authorised,  225,  339 

LOCAL  FISHERIES  COMMITTEES 

appointment  of.  185,  186,  370,  371,  375 
annual  meeting  of  representatives  of,  375 
expenses  of,  187,  375 
officers  of,  187 

who  may  be,  186,  375 
powers  of,  185,  187,  379,  380,  390,  391 

over  several  fishery,  376 
returns  by,  375 

LONG  LINES  • 

when  foul,  how  cleareil,  198.  360 
trawlers  to  keep  clear  of,  198,  360 

MACKEREL:  see  also  Urift  Net 
fishing  for,  when  allowed,  194,  241 
regulation  of,  19.5,  241 
nets  for,  size  of,  195,  241,  243 

not  to  be  anchored  where  boats  fishing  for,  243 

F  F    2 
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MAGNA  CHART  A 

provisions  of,  as  to  rivers,  7,  10.  13,  17,  171,  175 

MALICIOUS  INJURY 
Act  as  to,  192,  218 

application  of,  to  salmon  rivers,  192,  211,  307 

MANORIAL  FISHERIES 

fislieries  in  non-tiilal  waters  generally,  43 
may  be  severed  from  riparian  land,  21 
not  a  franchise,  60 
rent  of,  in  time  of  Domesday,  1,  2 
soil  of,  when  parcel  of  manor,  2(),  49 
severed  from  manor,  64 
when  parcel  of  a  manor,  66 — 69 

MANORS 

extent  of,  in  tidal  estuaries.  111 

fishery  appurtenant  or  parcel  of,  66 — -69,  79 

of  ancient  demesne,  whole  stream  fisheries  in,  110 

MILLS 

fishing  near,  restrictions  on,  213,  215,  218,  255,  305 
rents  of,  in  eels,  1 ,  2 

MOLLUSCS 

statutory  provisions  relating  to,  202 

MUSSELS 

defined,  285 

2)iirte!>  .soli,  96 

property  in,  191 

statutory  provisions  as  to,  199 — 201 

MUSSEL  FISHERY :  «•«  Oyster  Fishery 

MUSTER  ROLLS 

contents  of,  239,  298 

production  of,  when  required,  240 

NAME 

of  fishing  boats  to  be  marked  on,  240,  358,  359,  391,  39t> 
not  to  be  efiaced,  240 
NAVIGABLE 

meaning  of,  166,  167 

NAVIGATION 

superior  right  to  that  of  fishing.  89 — 92 

NETS 

bratt,  196,  241— 243 

clearing,  when  foul,  193,  243.  360,  382 

for  fieshwater  fish,  byelaws  as  to,  208,  214,  364r 

forfeiture  of,  213,  279 

landing  nets,  214,  322,  365 

marking  of,  239,  298,  322,  359 

salmon,  213,  214 

licence  for,  273,  275 

prohibition  of,  214,  322 

size  of,  213,  2.53,  321 
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NETS— ('(Oi/r/. 

set  nets,  laS,  196,  198,  '.'ll,  243,  360 

stalkers,  174 

trinks,  17") 

use  of,  evidence  of  fishing  rights,  148 

NORTH  SEA 
limits  of,  H.'iS 
liciuor  traffic  in,  384—390 
regulation  of  fishing  in,  195 — 198,  345 — 363 

NUMBEKS 

on  fishing  boats,  239,  358,  359,  391—396 
nets,  239,  240,  359,  391—396 

OCCUPIER 

defined,  304,  342 

OFFENCES 

in  rivers,  where  tried,  264 

on  sea  coast,  where  tried,  264,  340 

against  Sea  Fishery  Act,  1843, 

by  British  subjects,  235 

by  Frencli  subjects,  235,  236 

trial  of,  243—245 

conviction  for,  not  to  be  quashed,  237 
appeal  from,  237 
against  Salmon  Fishery  Acts,  1861 — 1873. ..278,  279 

notice  of  conviction  for,  306 
against  Fisheries  (Oyster,  Crab  and  Lobster)  Act,  1877. ..338,  339 
in  North  Sea,  inquiry  as  to,  3.50 — 352,  361 — 363 

damages  for,  350,  351 
enforcement  of  Salmon,  Freshwater  and  Sea  Fisheries  Acts  for,  381 

OFFICERS  OF  H.M.  SERVICE 

powers  of,  under  Sea  Fishery  Acts,  1843— 1883. ..234,  348,  349,  350 
penalty  for  obstructing,  235,  350 

OFFICIAL  PAPERS 

contents  of,  284,  298,  359 
production  of,  284,  359 

OTTER 

defined,  304 

use  of,  for  catching  salmon,  212,  213,  253 

trout  and  char,  212.  213,  341 
OWNER 

defined,  304,  342 

OYSTER  BED 

private,  marking  of,  192,  287 

OYSTER  FISHERY 

close  season  for,  201,  242 

control  of,  334 

defined,  285 

demised  as  piece  of  ooze,  79 

dredges,  use  of,  in,  242 

giant  of  soil  necessary  to,  25 
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OYSTER  FISHERY— rowW. 
lease  of,  by  Crown,  3()7 
may  be  appurtenant  to  land,  70 
protection  of,  VJ7,  201,  247,  2111,  84G 
regulation  of,  on  Irish  coast,  I'JS,  29") 
when  fishing  is  forbidden,  197,  201,  247,  291 

OYSTER  FISHERY,  SEVERAL,  ORDERS  FOR, 

amendment  of,  199,  287 
Board  of  Trade  may  make,  121,  185,  2S5 
cesser  of,  200,  289 
confirmation  of,  199,  287,  337 
copies  of,  290 
duration  of.  200,  289 
effect  of,  200,  289 
expenses  of,  199,  287 
inquiry  into  proposed,  287 
limits  of,  how  marked,  201,  289,  291 
making  of,  192,  199,  287 
■    objections  to,  199,  286 
protection  of ,  197,  201,  291 
publication  of,  199,  286,  287 
regulation  of,  by,  200,  288 
saving  of  riglits  in,  199,  290 

OYSTER  GROUND 

fouling  of,  242,  204,  373,  370 
vessels  anchoring  on,  88—91 

OYSTERS 

close  time  for,  186,  200,  201,  335 

deep  sea,  199,  201,  283,298 
cultivation  of,  336,  372 

districts  for,  336,  372 
defined,  285 

dredging  for,  when  prohibited,  185,  192,  199,  201,  247,  291,  336,  346 
larceny  of,  192,  247 
property  in,  191,  291,  292 
size  at  which  they  may  be  taken,  199,  242,  391 
statutory  provisions  as  to,  199 — 201 

PARTS  BEYOND  THE   SEAS 
defined,  265 

PENALTIES 

under  North  Sea  Fisheries  Act.  1893. ..386 
under  Salmon  Fishery  Acts,  1868—1873, 

payment  of,  to  Conservators,  280 

recovery  of,  331 
under  Sea  Fislieries  Acts,  1868 — 1873, 

application  of,  294 

appeals  from,  293 

jurisdiction  of  Courts,  293 

recovery  of,  293,  351 

service  on,  for,  294 

PIKE 

ancient  restrictions  on  capture  of,  1 77 
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PILCHARD  FISHEKV 

protection  of.  in  Cornwall  anil  Devon,  9i,  97,  ITS,  l'J7,  22S,  2:i2 

PISCARIA 

use  of  word  in  Domesday,  4,  ."> 

POACHING 

apprehending  persons  at  night,  209,  248,  320 

POISON 

placing,  to  kiU  fish,  192,  203,  211,  212,  2-lS,  250,  251,  3t>l 

POLLAN 

general  provisions  as  to,  221 

POLLUTION 

of  freshwater  fishery  district,  36fi 

of  s.almon  fisheries,  192,  203,  211,  21S,  250,  251,  3i;G 

of  sea  fisheries,  212,  373 

right  of  sanitary  authority  to,  264,  37t> 
protection  of  fisheries  from,  192,  212,  248,  2.50,  251,  366 

POND 

fisheries  in,  83 — 87 

malicious  injury  to,  192,  203,  211,  24S 

theft  of  fish  from,  246,  247 

POOR'S  EATE  ASSESSMENT 

evidence  of  ownership  of  fishery,  147 

PORPOISE 

prnperty  in,  191 

POSSESSION 

effect  of  evidence  of,  144,  145 
documentary  evidence  of,  146,  147 
tor  sixty  j'ears,  effect  of,  165,  169 

PRESCRIPTION 

for  fishery,  70 

for  fishing  paths,  93 

PRESUMPTIONS 

with  regard  to  fisheries,  19  et  seq. 

PRIVATE  FISHERY 

poaching  in,  how  punishable,  247 

PROPraETOR  OF  FISHERY 

power  to  acquire  land  for  fish  pass,  327 

may  license  fishing  for  freshwater  fish  in  close  season,  342 

PROVISIONS 

sale  of,  at  sea,  385,  388 

PUBLIC 

rights  of,  95—108 

in  tidal  waters,  35,  58,  88,  96,  98,  106  126,  166,  167 

in  non-tidal  waters,  6,  97,  102 

in  navigable  lakes,  87 

in  fisheries,  put  in  defence,  ?0 
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PUBLIC— c<)«?<i. 

rights  of — ctiiitd. 

for  floating  fish.  80 

to  fish  from  banks,  94 
effect  of  user  by  the,  150 — 164 

PUTTS  AND  PUTCHERS 
licence  for,  273,  275 

penalty  for  using  without,  275 
close  season  for,  220,  221,  344 

<^V0   WARRANTO 

writs  of,  to  recover  fisheries,  5S — 62 

EEPUTATION 

when  evidence  as  to,  admissible  146 

EETURNING  OFFICER 
defined,  304 
expenses  of,  317 
negligence  of,  318 

RETURNS 

to  be  made  to  Board  of  Trade,  331,  332 

RIPARIAN  FISHERY 

sometimes  common  of  fisherj',  38,  100 

RIPARIAN  LAND 

presumption  of  boundaiies,  156,  157,  160 

rule  of  construction  of  conveyance  of,  156,  159 

RIPARIAN  OWNER 

right  to  fishery  to  mid-stream,  19,  20,  21,  112,  155,  156 — 159 

common  of  fishery,  37,  159,  160 
claim  b}',  against  lord  of  manor,  48 

RIVERS 

banks,  right  of  public  to  fish  from,  04 

grants  of  entire,  27 

Lord  Hale's  statements  as  to  fresh,  43 

copyhold,  grants  of,  74 

defined,  266 

limits  of,  200 

made  navigable,  fisliery  in,  88 

offences  in,  where  triable,  264 

putting  in  defence,  6  et  xi'(j.,  225 

proceedings  by  quo  icnrriiiito  for,  00 

fishery  in,  when  a  boundary  of  a  forest,  110 

cuts  made  in,  88 
change  of  course,  effect  of,  124 — 136 
islands  in,  effect  of  ownership  of,  149 
right  of  public  to  fish  and  navigate,  15     18 
wlien  part  of  manors,  15 — 18 
non-tidal,  102—107,  113,  317 

banks  defined.  114,  116 

bed  defined,  114,  «/  neq. 

boundaries  of  fisheries  in,  129,  136 

bed  and  b.auks  distinguished,  114 — 117 
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KIVEES— <',/«^7. 
iion-tklal — fiiiitJ. 

grant  of,  with  fishery  as  part  of  manor,  29 
jirosuniption  as  to  ownership  of,  U).  22 
public  fishing  in,  is  a  trespass,  15,S 
ownership  of  soil  gives  fishery  in,  12(i 
tidal, 

limits  of  the  tide,  98—107 

boundary  between  tidal  and  non-tidal,  102 — 107 

boundaries  of  fisheries  in,  113,  117,  118,  123,  13(i 

bed  and  shores  distinguished,  118 — 123,  13() 

navigable,  defined,  102 

right  of  Crown  to  gi'ant  fishery  in,  12<i 

to  soil  ill  new  channels  in,  126 
effect  of  putting  fishery  in  defence  in,  l.'jO 
rights  of  Crown  in,  14,  19,  20 
fishery  in,  an  incident  of  the  soil,  20 
carries  the  soil,  28,  29 
granted  as  parcel  of  manor,  29 
rights  of  public  in,  35 

RIVIARE 

definition  of  the  word,  12  n. 

BIVIATION 

meaning  of,  10 — 13 

right  of,  reserved  in  King,  7 

whether  transferable,  9 
forms  of  early  writs  of,  7  ct  xcij. 

EOD  AND  LINE 

close  season  for,  257,  303 
defined,  .304 
licence  for,  273 

penalty  for  using  without,  274 
seizure  of,  of  poachers,  191,  210,  217 
statutory  provisions  as  to,  214,  215 

BOE 

char,  213,  341 

fish,  not  to  be  used  for  fishing,  212,  213,  252 

salmon,  not  to  be  bought  or  sold,  212,  213,  252 

possession  when  illegal,  212,  213,  253 
trout,  213,280,  281,  341 

BOYAL  DRAUGHT,  81,  82 

SABBATH  DAY 

when  herring  fishermen  to  obserye,  246 

SALE  OF  FISH 

sea,  generally,  224,  225,  284 
by  foreign  boats,  298 
in  foreign  ports,  298,  299 
salmon  in  close  time,  224,  225,  309 
trout  and  char  in  close  time,  224,  225,  310 
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SALMON 

artificial  propagation  of,  212,  253,  257,  279 
close  season  for,  214,  220,  221,  257.  303,  321 

early  legislation  as  to,  171  et  se/j. 
consignment  of,  383 
ilefined,  249 

export  of,  225,  265,  281,  345,  383 
interference  witli,  in  close  season,  215,  220,  307 
licence  required  to  take,  222,  223,  312 

SALMON  CONSERVATORS  :  see  Boards  of  Cosseevatoks 
meaning  of,  377 

SALMON  FISHERIES 
regulation  of,  203,  205 

SALMON  RIVER 
defined,  211,  26(> 

SALVAGE 

award  for,  194,  243,  361 

boats  and  fishing  gear,  194,  230,  243,  360,  301 

SANITARY  AUTHORITY 

rural,  rights  of,  337 
right  to  pollute,  376 

SEA 

meaning  of,  377 

SEA  COAST 

offences  on,  where  triable,  204 

SEA  FISH 

defined,  282,  377 

sale  of,  284 

capture  of,  when  prohibited,  372,  379 

SEA  FISHERIES 

regulation  of,  371,  372,  373 
districts,  185,  370 

SEA  FISHERY  OFFICERS,  348,  349 
powers  of,  349,  350 
obstructing,  350 

SEA  FISHING 
defined,  355 

SEA  FISHING  BOAT 
defined,  282,  353 
conduct  of,  378,  379,  381—383 
official  papers  of,  284 
entry  of,  regulations  as  to,  284 

SEARCH  .WARRANTS 

power  of  justices  to  grant,  210,  248,  264,  342,  375 

SEINE 

referred  to  in  Domesday  Book.  3 

not  to  be  shot  for  salmon  near  another,  213,  307 

general  regulations,  197,  19S 
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SEINE  FISHING 

regulations  as  to,  on  coasts  of  Cornwall,  Devon  and  Somerset,  94,  97,  178, 
193,  194,  197,  228,  229,  29(j 

SET  NETS 

nsoil  for  herrings,  19"),  19ii,  241 

SEVERAL  FISHERY  :   xei'  aim  OYSTER  FISHERY,  SEVERAL 
distinction  between  tree  and  several,  32,  38  et  sen.,  44,  49 
meaning  of,  32 — 36,  78 

in  time  of  Bracton,  37 
in  gross,  75,  70 

effect  of  change  of  course  of  river,  127,  132 
grant  of  independently  of  soil,  "iti 
limited  liljcrty  does  not  derogate  from  grant,  78,  81 
in  non-tidal  waters,  presumption  as  to  ownership  of  soil,  57 

right  of  public  in.  15i) 

instances  in  Domesday  Book,  3,  57 
ownership  in  soil  of,  19 

fixed  engines,  raise  presumption  of,  25 

possession  of,  21 — 25 

evidence  of,  56 
in  tidal  waters,  presumption  as  to  ownership  of  soil,  03,  66 

instances  of,  34 

in  Domesday  Book,  3 

effect  of  Magna  Charta  on,  13 

presumption  as  to  legal  origin  of,  141,  142 

user  necessary  to  establish  title  to  soil  of,  57 
riparian  owner  may  claim  against  lord  of  manor,  48 
presentments  by  juries  in  Hundred  Rolls,  39  ct  serj. 
for  claiming,  formerly  common,  59 — 61 

SEVERN  RIVER 

provisions  as  to  weirs  in,  329 

SHELL  FISH 

meaning  of,  391 

powers  of  local  fisheries  committee  as  to,  391 

right  of  public  to  take  from  foreshore,  96 

SNARE 

use  of,  for  salmon  and  trout  forbidden,  212,  213,  252,  280,  341 

SNATCH 

defined,  212,  304 

use  of,  when  forbidden,  212,  213,  252,  280,  341 

SOIL  OF  FISHERY 
evidence  as  to,  149 
ownership  of  islands,  149 

SPAWNING  BEDS 

protection  of,  220,  257 

SPEAR 

use  of,  when  forbidden.  212,  213,  252,  341 

SPIRITS 

sale  of,  in  North  Sea,  189.  334—390 
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SPUR  WALLS 

construction  of,  216,  218,  203 

STOUE  FISHERY  DISTRICT 
formation  of,  380 

STROKEHALL 

defined,  212,  301 

use  of,  when  forbidden,  252,  341 

STURGEON 

property  of  Crown  or  grantees,  I'Jl,  228 

SUPERINTENDENCE  OF  SALMON  FISHERIES 
by  Board  of.Trade,  185,  203,  2«3 

SUPERINTENDENCE   OP   SEA   FISHERIES 
by  Board  of  Trade,  185,  361 


TIDE 

limits  of,  in  a  river,  98 — 107 

TIDAL  WATERS 

accretion  in,  130 

defined,  250 

exclusive  fisliery  in,  as  appurtenant  to  land,  71,  72 

fishery  in,  in  gross,  75 

an  incident  of  the  soil,  57 
a  profit  of  the  soil,  62,  63 
raises  presumption  of  ownership  of  soil,  r,3,  (18 
user  necessary  to  establisli  ownership  of  soil.  57 
rights  of  public  in,  6,  5S,  05,  98,  106,  166,  167 

to  fish  on  foreshore,  94,  9() 
incorporeal  fishery  in,  52  et  seij.,  63,  66 
fisheries  in,  ieiiij).  Edward  I.,  58 

without  license  of  King,  58,  59 
effect  of  use  of  fixed  engines  in,  52,  59 
not  a  Royal  franchise.  55 
presumption  of  legal  origin  of,  141 
proceedings  for  trespass  to,  165 

TITHE  ASSESSMENT 

evidence  as  to  possession.  147 

TITLE  TO   FISHERY 
evidence  of,  141 — 149 

TOWN  COUNCIL 

rights  of,  under  Fisheries  (Oyster,  kc.)  Act.  1877. ..337 

TRESPASSERS 

evidence  of  turning  oflf,  143 

TRAMMELS 

marking  of,  241 
mode  of  use,  196,  242 
size  of.  196,  241,  243 
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TRAWL 

marks  for  boats  using.  195.  197.  242,  391—397 

size  of,  240,  243 

use  of.  when  allowed,  240 

regulation  as  to,  194,  19«,  197,  240,  360 
first  instance  of,  173,  174 

TROUT 

in  salmon  river,  ajiiilieatioa  of  Salmon  Acts  to,  213,  214,  221,  230 
close  time  for,  207,  221,  335,  341 
consignment  of,  383 
export  of,  225,  383 
fishery  cli.stricts  for,  341 

byelaws  as  to,  335,  342 
licences,  223,  341 
sale  of,  224,  225,  310 
regulation  of  fisheries  for,  203 — 205 

UNCLEAN  UNSEASONABLE  SALMON 
export  of,  225,  205,  281 
capture  of,  forbidden,  224,  256 
sale  of,  forbidden,  224,  256 

USER 

evidence  of,  to  prove  title,  143 

effect  of,  by  the  public,  1.50—164 

evidence  of  ownership  of  soil,  25 

ncces.sary  to  prove  title  to  soil  in  tidal  waters,  57 

VESSEL 

detincd,  377 

WARRANT 

power  of  justices  to  grant  search,  264,  342,  375 

WATER  BAILIFF 

powers  of,  2t)9,  210,  319,  320 

to  enter  lands.  210,  272,  320 

to  inspect  fisheries,  329 

in  freshwater  fisheries  districts,  209,  210,  365 

WEEKLY  CLOSE  SEASON 
for  .salmon,  221,  259.  303,  321 
free  passage  for  salmon  during,  221.  259 

WEIKS 

alteration  of,  324,  325 

called  gurgites  in  Domesday,  3 

early  legislation  as  to,  171  et  se/j. 

erection  of,  171,  173,  228 

fishing  at,  213,  215,  218,  307,  303 

fisli  passes  for,  207,  327 

generally,  215 — 219 

inspection  of,  209,  319,  329 

in  tidal  watei's,  evidence  of  antiquity  of  fishery.  142 

instances  of.  31 

effect  of  fisluiii.'  bv,  52 
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'WEIB.S—conid. 

on  foreshore,  fishing  by,  60 

ownership  of,  is  evidence  of  entire  fishery,  149 

power  of  conservators  to  acquire,  207,  21ij,  217,  219,  326 

restrictions  on,  in  navigable  rivers,  24 

show  existence  of  fisheries,  5 

WHALES 

property  of  Crown,  191,  227 

WIRE 

use  of,  when  forbidden,  212,  213,  252,  280,  311 

WRECK 

defined,  348 

property  of  Crown,  173,  191,  227 

YACHT 

when  to  be  registered  as  fishing  boat,  301 

YOUNG  OF  SALMON 
defined,  221 1,  249 

capture  of,  forbidden,  220,  224,  257 
passage,  obstruction  to,  257 
injury  to,  257 


THE   END. 
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Third  Edition,  in  8vo,  price  2ij.,  cloth, 

THE    LAWS   OF  INSURANCE: 

jFirr,  iLiff,  arciticnt,  anli  Guarantee 

EMBODYING 

CASES    IN    THE    ENGLISH,    SCOTCH,    IRISH,     AMERICAN,    AND 
CANADIAN    COURTS. 

By    JAMES    BIGGS    PORTER, 

OF    THE   INNER   TEMPLE,    BARRISTER-AT  LAW. 

ASSISTED   BY 

W.  FEILDEN  CRAIES,  M.A.,  and  THOMAS   S.    LITTLE, 

OF  THE   INNER   TEMPLE,    BARRISTERS-AT-LAW. 

'*  We  find  little  change  in  the  scope  of  the  book,  but  the  cases  decided  since  1SS7,  some  of  them  are 
of  considerable  importance,  together  with  the  new  Statute  Law  relating  to  the  subject,  have  all  been 
properly  placed,  and  make  the  third  edition  as  valuable  as  its  predecessor.  A\'e  do  not  hesitate  to 
recommend  this  book  to  the  continued  favourable  attention  of  the  Legal  profession."— /.«?('  JovjttaL 

"  This  work,  which  in  the  present  edition  has  been  brought  down  to  the  latest  dale,  was  originally 
published  by  Mr.  Porter  in  1SS4,  with  the  view  of  supplying  a  concise  treatise  on  the  Laws  of  In- 
surances within  the  compass  of  a  moderate  sized  volume,  and  we  have  no  hesitation  in  sajing  how 
excellently  the  author  has  attained  that  object,  while  overlooking  or  omitiing  nothing  of  importance. 
The  book  is  one  of  great  value." — hish  Laiv  Times. 

"  The  issue  of  a  third  edition  calls  for  little  more  than  a  record  of  the  fact,  for  the  previous  editions 
of  the  book  established  its  reputation  as  a  lucid  and  exhaustive  examination  of  the  subject  dealt  with. 
It  is  still,  so  far  as  we  know,  the  only  book  which  embraces  the  whole  Law  of  Insurance  (excepting 
marine)  and  the  present  edition  is  as  clear  and  concise  as  ever." — Matte/tester  Guardian. 

"  The  third  edition  of  Porter's  most  excellent  and  concise  treatise  on  the  laws  relating  to  Insurarice 
is  now  before  us,  and  those  with  any  knowledge  of,  or  experience  in,  insurance  affairs  of  any  class  or 
description,  will  know  that,  with  the  name  of  the  author  quoted,  the  contents  will  be  at  once  inclusive, 

clear,  concise  and  reliable Should   certainly  be  on  the  shelves  of  every  insurance  oflFice, 

and  in  the  possession  of  every  broker,  as  well  as  a  necessary  addition  to  a  lawyer's  library." — Liverpool 
jfourfial  0/  Cojumerce. 

In  Royal  i2mo,  price  20J.,  cloth, 

QUARTER    SESSIONS    PRACTICE, 

A    VADE    MECUM    OF    GENERAL    PRACTICE    IN  APPELLATE    AND 
CIVIL    CASES  AT  QUARTER  SESSIONS. 

By  FREDERICK  JAMES   SMITH, 

OF   THE   MIDDLE   TEMPLE,    BARRISTER-AT-LA W,    AND    RECORDER   OF   MARGATE. 


Third  Edition.     In  one  volume,  8vo,  price  2IJ.,  cloth, 

A  COMPENDIUM  OF  THE   LAW  RELATING  TO 

EXECUTORS  AND  ADMINISTRATORS,  with  an  Appendix  of 

Statutes,  Annotated  by  means  of  References  to  the  Text.  By  W.  Gregory 
Walker,  B.A.,  Barrister-at-Law,  and  Edgar  J.  Elgood,  B.C.L.,  M.A., 
Barrister-at-Law.     Third  Edition  by  E.J.  Elgood,  IJ.C.L..  M.A. 


"We  highly  approve  of  Mr.   Walker's  arrange- 
ment  The  Notes  are  full,  and  as  far  as  we 

have  been  able  to  ascertain,  carefullyand  accurately 

compiled We  can  commend  it  as  bearing 

on  its  face  evidence  of  skilful  and  careful  labour, 
and  we  anticipate  that  it  will  be  found  a  very 
acceptable  substitute  for  the  ponderous  tomes 
of  the  much  esteemed  and  valued  Williams." — 
Latv  Times. 


Mr.  Walker  is  fortunate  in  his  choice  of  a  sub- 
ject, and  the  power  of  treating  it  succinctly  ;  for 
the  ponderous  tomes  of  Williams,  however  satisfac- 
tory as  an  authority,  are  necessarily  inconvenient 

for  reference  as  well  as  expensive On  the 

whole  we  are  inclined  to  think  the  book  a  good  and 
useful  one." — Law  Jourtial. 
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Secoiul  Edition,  in  8vo,  price  gj. ,  cloth, 

THE  LAW  OF  MAINTENANCE  AND  DESERTION, 

AND  THE  OKUERS  OK  THE  JUSTICES  THEREON.  Second 
Edition,  including  the  LAW  OF  AFEILIATION  and  BASTARDY.  With 
an  Appendix  of  St.itutes  and  Forms,  including  the  .Summary  Jurisdiction  (Married 
Women's)  .-Vet  of,  1S95.  %  Temi'I.e  CuiiVAi.iER  Martin,  Chief  Clerk  of  the 
Lambeth  Police  Court,  Editor  of  the  "Magisterial  and  Police  Guide,"  &c.,  and 
George  Temple  Martin,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law. 

Third  Edition.      Crown  Svo,  price  6.v.  61/.,  cloth, 

THE  LAW  OF  ARBITRATION    AND  AWARDS ; 

With  Appendix  containing  the  STATUTES  RELATING  TO  ARBITRA- 
TION, and  a  collection  of  Forms  and  Index.  Third  Edition.  By  Joshua 
Slater,  of  Gray's  Inn,  Barrister-at-Law. 

Second  Edition.     Crown  Svo,  price  6«.,  cloth. 

THE   PRINCIPLES  OF  MERCANTILE  LAW.    % 

Joshua  Slater,   of  Gray's  Inn,    Barrister-at-Law. 

In  Svo,  price  \2s.,  cloth, 

THE    LAW  AND    PRACTICE   OF  DISCOVERY  i" 

the  SUPREME  COURT  of  JUSTICE.  With  an  Appendi,\  of  Forms, 
Orders,  &c.,  and  an  Addenda  giving  the  Alterations  under  the 
New  Rules  of  Practice.  By  Clarence  J.  Peile,  of  the  Iimer  Temple, 
Barrister-at-Law. 

In  one  volume,  Svo,  price  i8.f.,  cloth, 
THE    LAW    AND    PRACTICE    RELATING    TO 

PETITIONS    IN    CHANCERY    AND    LUNACY, 

Including  THE  SETTLED  ESTATES  ACT,  LANDS  CLAUSES  ACT, 
TRUSTEE  ACT,  WINDING-UP  PETITIONS,  PETITIONS  RELATING 
TO  SOLICITORS,  INFANTS,  Etc.,  Etc.  With  an  Appendix  of  Forms 
and    Precedents.      By   Sydney   E.   Williams,    Barrister-at-Law. 

Second  Edition,  in  Svo,  price  z%s.,  cloth, 

A  SELECTION   OF   PRECEDENTS   OF   PLEADING 

UNDER  THE  JUDICATURE  ACTS   IN   THE  COMMON   LAW  DIVISIONS. 

With  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and 

an  Introductory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Decisions  down  to  the  Present  Time. 

By  J.  CUNNINGHAM  and  M.  VV.  MATTINSON. 

SECOND  EDIT/ON. 

By  MILES    WALKER   MATTINSOX,  of  Gray's  Inn,  Barrister-at-Law,  and 

STUART  CUNNINGHAM   MACASKIE,  of  Gray's  Inn,  Barrister-at-Law. 

REVIEWS. 

*' The  notes  arc  very  pertinent  and  satisfaclorj-:  the  introductory  chapters  on  the  present  system  of  pleading 
are  excellent,  and  the  precedents  will  be  found  very  useful." — Irish  Law  Tivtes. 

"  A  work  which,  in  the  compass  ofa  single  portable  volume,  contains  a  brief  Treatise  on  the  Principles 
and  Rules  of  Pleading,  and  a  carefully  annotated  body  of  Forms  which  have  to  a  great  extent  gone  through 
the  entirely  separate  sifting  processes  of  Chambers,  Court,  and  Judges'  Chambers,  cannot  fail  to  be  a  most 
useful  companion  in  the  Practitioner's  daily  routine." — Laiu  Magazine  and  Reviezi', 
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In  one  volume,  royal  8vo,  price  2ls. 

THE  HISTORY  AND   LAW 
OF   FISHERIES. 

By   STUART    A.    MOORE,    F.S.A. 

AND 

HUBERT    STUART    MOORE, 

OF  THE  INNER    TEMPLE,  BARRISTERS-AT-LAW. 


CONTENTS. 
PART    I.— introduction. 

-Of  the  evidence  as  to  fisheries  in  the  Domesday  Book. 

—Of  putting  rivers  in  defence. 

—Of  presumptions  with  regard  to  fisheries. 

-Of  the  presumption  of  ownership  of  the  soil  by  the  owner  of  the  fishery. 

—Of  the  origin  and  subdivision  of  fisheries. 

-Of  the  different  kind  of  fisheries. 

-Of  the  variiius  descriptions  of  fisheries  in  ancient  records. 

-Incorporeal  fisheries  in  tidal  water. 

—Incorporeal  fisheries  in  non-tidal  \\ater. 

—Of  fishery  appurtenant  to  or  p.ircel  of  a  manor. 

—Of  fishery  appurtenant  to  a  particular  tenement. 

-Copyhold  fisheiies. 

-Of  fisheries  in  gross. 

-Of  divided  fisheries  and  the  Royal  draught. 

-Of  fisheries  in  ponds  and  lakes  and  the  ownership  of  the  soil. 

-Of  fisheries  in  canals  and  artificial  watercourses. 

— Uf  fishery  in  relation  to  navigation. 

—Of  fishing  paths. 

—Of  the  pulilic  right  of  fishery  and  its  limits. 

—Of  boundaries  of  fisheries. 

-Of  change  in  the  course  of  a  river,  and  its  eiifect  upon  the  ownership  of  the 

-Of  grants  of  fisheries.  [fishery  therein. 

-Of  evidence  of  title  to  fisheries. 

—Of  evidence  of  possession  of  fisheries  in  proving  title. 

-Of  the  effect  of  user  by  the  public  and   others  adverse   to  the  owner  of  a 

-Of  the  powers  of  an  owner  of  a  fishery  to  lease  and  license,  &c.  [fisher}'. 

-Of  proceedings  for  the  protection  of  fisheries. 

PART.    II.— Statute  Law  relating  to  Fisheries. 

-Summary  of  legislation  lelaling  to  fish  and  fisheries. 

-Regulation  of  sea  fisheries. 

-Registration  and  discipline  of  sea  fishing  boats. 

—Statutory  provisions  relating  to  fisheiies  generally. 

-Statutory  provisions  relating  to  floating  fish. 

—Statutory  provisions  relating  to  shell  fish. 

-Regulation  of  salmon  and  fresh-water  fisheries. 

—Powers  of  Boards  of  Conservators. 

—Water  bailiffs. 

—Statutory  provisions  as  to  the  capture  and  destruction  of  salmon  and  fresh- 

-Close  seasons.  [water  fish. 

-Licenses. 

—Sale  and  exportation  of  fish. 

APPENDICES. 

Statutes  with  notes  relating  thereto. — Sea  and  Salmon  Acts. —List  of  Sea  and  Salmon 
Fishery  Districts. — Orders  in  Council  as  to  registration  of  sea  fishing  boats. — List  of 
fisheries  referred  to  in  Domesday  Book. — List  of  fisheries  referred  to  in  notes  of  ancient 
records  in  the  Author's  collection. — lNnE.\. 
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Second  Edition,  in  royal  Svo,  price  38;.,  cloth, 

THE  LAW  OF  THE   DOMESTIC   RELATIONS, 

iNci.uniNr. 

HUSBAND  AND  WIFE:    PARENT  AND  CHILD  :    GUARDIAN  AND 

WARD  :  INFANTS  :  AND  MASTER  AND  SERVANT. 

By  WILLIAM   PINDER   EVERSLEY,    B.C.L.,    M.A., 

OP  THE  INNER   TEMPLE,    CARRISTER-AT-LAW. 

"We  are  glad  to  -ice  a  second  edition  of  Mr.  Rversley's  usefu!  work.  There  is  a  convenience  in  having 
tlie  various  subjects  of  which  it  reals  collected  in  one  volume,  while  at  the  same  time  each  is  handled 
wiih  such  fulness  as  to  give  the  reader  all  the  information  he  could  expect  in  a  separate  volume.  Mr. 
Eversley  states  the  law  with  the  most  painstaking  thoroughness,  and  has  made  an  exhaustive  survey  of 
all  the  relevant  statutes  and  cases.  .  .  Great  care  h.is  been  taken  to  make  the  present  edition  complete 
and  accurate,  and  a  very  full  Index  adds  to  its  utility."' — Solicitors'  Jourytal. 

"  Important  statutes  and  cases  have  come  into  operation  since  the  first  edition,  and  this  has  induced 
Mr.  Eversley  to  give  the  contracts  of  married  women  separate  treatment.  Careful  revision  to  dale  now 
makes  this  treatise  comprehensive  and  thoroughly  reliable." — Laiv  Times. 

"This  is  an  important  and  almost  a  leading  treatise  on  domestic  law.  The  former  edition  was  received 
with  merited  favour.  Its  value  has  become  well  known,  and  now,  after  an  interval  of  eleven  years,  the 
learned  author  has  brought  out  a  second  edition." — Laiu  Journal, 

"  It  is  only  necessary  to  refer  lo  Mr.  Eversley's  learned  and  scholarlike  work  on  'The  Domestic  Rela- 
tions, a  book  which,  though  technically  belonging  to  the  forbidding  ranks  of  '  Law  Books,'  is  yet  full  of 
human  interest,  and  written,  moreover,  in  the  English  language."^£'<//rt<&«/-^A  Revietu. 

Second  Edition,  in  one  volume,  royal  Svo,  price  32^.,  cloth, 
THE    LAW   RELATING   TO   THE 

SALE  OF  GOODS  AND  COMMERCIAL  AGENCY. 

SECOND    EDITION. 

By  ROBERT  CAMPBELL,   M.A, 

OF  Lincoln's  inn,  babrister-at-law;   advocate  op  the  scotch  bar, 

At;THOR   OP   THE    "  LAW  OF    NEGLIGENCE,"   ETC. 


"An  accurate,  careful,  and  exhaustive  handbook  on  the  subject  with  which  it  deals.    The  excellent 
index  deserves  a  special  word  of  commendation."^Z.(ziw  Quarterly  Reznezu. 

_  "  We  can,  therefore,  repeat  what  we  said  when  reviewing  the  first  edition— that  the  book  is  a  contribu- 
tion of  value  to  the  subject  treated  of,  and  that  the  writer  deals  with  his  subject  carefully  and  fully.  '— 
I^aw  Jourftat. 

Third  Edition,  in  one  volume,  Svo,  price  2S.f.,  cloth, 
A    TREATISE    ON 

THE    CONSTRUCTION    AND    EFFECT    OF 
STATUTE    LAW. 

with  appendices  containing  words  and  expressions  used  in  statutes 

which  have  been  judicially  or  statutably  construed,  and 

the  popular  and  short  titles  of  certain  statutes. 

By    henry    HARDCASTLE,    Barrister-at-Law. 
THIRD    EDITION,  REVISED   AND   ENLARGED,  by  W.  F.  CRAIES, 

BARRISTER- AT-LAW. 


"  The  result  of  Mr.  Craies'  industry  is  a  sound  and  good  piece  of  work,  the  new  light  thrown 
on  the  subject  since  1879  having  been  blended  with  the  old  in  a  thoroughly  workmanlike 
manner.  Though  less  a  students  manual  than  a  practitioners  text-book,  it  is  the  sort  of 
volume  an  intelligent  perusal  of  which  would  educate  a  student  better  than  the  reading  of 
much  substantial  law." — Saturday  Review. 


reputation  whh  the  Profession,  and  all  interested 
in  a  somewhat  difficult  subject." — Laiv  Times. 

"  Of  all  the  various  treatises  on  the  subject  to 
which  the  recent  Acts  have  given  birth,  the  one 
under  review  strikes  us  as  the  fullest  and  best,  and 
we  heartily  recommend  it  to  all  seeking  instruction 
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Fourth  Edition,  in  8vo,  price  30^.,  cloth, 

HANSON'S  DEATH  DUTIES;  being  the  Fourth  Edition  of 
the  Acts  relating  to  Estate  Duly  linance,  I'robate,  Legacy,  and  Succession 
Duties.  Comprising  tlie  36  Geo.  III.  c.  52;  45  Geo.  III.  c.  2S  ;  55  Geo.  III. 
c.  184;  and  16  &  17  Vict.  c.  51  ;  the  Customs  and  Inland  Revenue  Acts, 
43  Vict.  c.  14;  and  44  Vict.  c.  12;  also  the  New  Estate  Duty  Finance  Acts, 
57  &  58  Vict,  c.  30,  and  59  &  60  Vict.  c.  28  ;  with  an  Introduction, 
Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England,  Scot- 
land, and  Ireland.  An  Appendix  and  a  full  Index.  By  Alfre;!)  Hanson,  of 
the  Middle  Temple,  Esq.,  Harrisler-at-Law,  Comptroller  of  Legacy  and  Suc- 
cession Duties.  Fourth  Edition  hy  Lewis  T.  Dibdin,  M.A.,  D.C.L.,  and 
F.  H.  L.  Errington,  M.A.,  Barristers-at-Law. 

"  It  is  remarkable  how  surely  a  really  good  legal 
treatise  finds  favour  with  the  Profession.  The  late 
Mr.  Hanson's  edition  of  the  Acts  relating  to  '  Es- 
tate, Probate,  Legacy  and  Succession  Duties,'   is 

one  of  these The  passing  of  the  Finance 

Acts  of  1894  and  1896  has  caused  the  introduction 

of  new  matter.     We  recognise  a  decided  improve-     ,    on  these  difficult  statutes." — Irish  Law  Titnts. 

menl  in  the  work,  which  we  think  will  enhance  its    1 

In  one  Volume,  royal  8vo,  price  50J.  net, 

THE    LAW   AND    PRACTICE    IN    LUNACY:   with 

the  Lunacy  Acts,  1S90-91  (Consolidated  and  Annotated)  ;  the  Rules  of  Lunacy 
Commissioners;  the  Idiots  Act,  18S6;  the  Vacating  of  Seats  Act,  1886;  the 
Rules  in  Lunacy  ;  the  Lancashire  County  (Asylums  and  other  powers)  Act,  1891  ; 
the  Inebriates  Act,  1S79  and  iSSS  (Consolidated  and  Annotated)  ;  the  Criminal 
Lunacy  Acts,  1S00-18S4;  and  a  Collection  of  Forms,  Precedents,  cS;c,  By  A. 
Wood  Renton,  Barrister-at-Law, 


In  8vo,  price  30/.,  cloth, 

THE  PRACTICE  ON  THE  CROWN  SIDE 

Of  the  Queen's  Bench  Division  of  Her  Majesty's  High  Court  of  Justice 

(Founded  on  Corner's  Crown  Okiice  Practice),  including 
Appeals  from  Inferior  Courts;    with  Aipenuices  of   Rules  and   Forms. 
By  F.   II.   short.  Chief  Clerk  of  the  Crown  Otifice,  and 

FRANCIS   HAMILTON   MELLOR,  M.A.,  Barrister-at-Law. 


In  8vo,  price  \2s.,  cloth, 

THE  CROWN  OFFICE  RULES  AND  FORMS,  1886. 

The  Supreme  Court  of  Judicature  Acts  and  Rules  of  the  Supreme  Court,  1SS3,  relating  to 
the  Practice  on  the  Crown  side  of  the  Queen's  Bench  Division  ;  including  Appeals 
from  Inferior  Courts,  Tables  of  Court  Fees,  Scales  of  Costs  ;  together  with  Notes, 
Cases,  and  a  Full  Index.     By  F.  H.  SHORT,  Chief  Clerk  of  the  Crown  Office. 


In  Svo,  1867,  price  i6.r.,  cloth, 

CHARITABLE  TRUSTS  ACTS,  1853,  1855, 1860; 

THE    CHARITY    COMMISSIONERS'    JURISDICTION    ACT,    1362; 
THE    ROMAN    CATHOLIC    CHARITIES    ACTS; 
Together  with  a  Collection  ol  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from   1853  to  the  present  time.  Forms  of  Decla- 
rations of  Trust,   Conditions   of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.     Second  Edition. 
By  HUGH    COOKE  and  R,  G.  HARWOOD,  of  the  Charity  Commission. 
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Just  Published,  Demy  8vo,  152  pp.     Price  Ts.  (>d. 

THE    LAW    RELATING 

TO 

UNCONSCIONABLE    BARGAINS 

WITH 

MONEY-LENDERS. 

INCLUDING  the  History  of  Usury  to  the  Repeal  of  the  Usury  Laws,  with  Appendices, 
and  containing  a  Digest  of  Cases,  Annotated  ;  relating  to  Unconscionable  Kargains, 
Statutes,  and  Forms  for  the  use  of  Practitioners.  l)y  Hugh  H.  L.  Bellot,  M.A., 
B.C.L.,  and  R.  James  Willis,  Barristers-at-Law. 

INNER    TEMPLE     RECORDS.      A  Calendar  of  the. 

Edited  by  F.  A.  Inuerwick,  Q.C.  Vol.  I.,  21  Hen.  VII.  (1505)— 45  Eliz. 
(1603).  Vol.  II.,  James  I.  (1603) — Restoration  (1660).  Vol.  III.,  12  Charles  II. 
{1660) — 12  Anne  (1714).  Imperial  Svo.  Roxburghe  binding.  1896.  201.  per 
vol,  net. 

In  one  Volume,  Svo,  price  20x. ,  cloth, 
THE 

PRINCIPLES  OF  COMMERCIAL  LAW; 

WITH  AN  APPENDIX  OF  STATUTES,  ANNOTATED  BY  MEANS  OF 
REFERENCES  TO  THE  TEXT. 

By  JOSEPH    HURST   and   LORD    ROBERT    CECIL, 

OF   THE   INNER  TEMPLE,    BARRISTERS-AT-LAW. 

"Their  compendium,  we  believe,  will  be  found  a  really  useful  volume,  one  for  the  lawj'er  and  the 
business  man  to  keep  at  his  elbow,  and  which,  if  not  giving  them  all  that  they  require,  will  place  in  their 
hands  the  key  to  the  richer  and  more  elaborate  treasures  of  the  Law  which  lie  in  larger  and  more  exhaus- 
tive works." — Laiv  Times, 

*'Thc  object  of  the  authors  of  this  work,  they  tell  us  in  their  preface,  is  to  state,  within  a  moderate 
compass,  the  principles  of  commercial  law.  Very  considerable  pains  have  obviously  been  expended  on  the 
task,  and  the  book  is  in  many  respects  a  very  serviceable  one." — Law  yoitrnai. 

In  Svo,   price   \6s.^ 

THE    LAW    OF    PRINCIPAL    AND    SURETY. 

liv    S.    A.    T.     ROWLATT,  M.A., 

LATE   FELLOW  OF    KENg's  COLLEGE,    CAMBRIDGE;   OP    THE    INNER    TEMPLE,    BARRISTER-AT-LA\V. 

'* .  .  .  Here  will  be  found  all  the  rights  and  liabilities  of  the  surety,  his  defences,  his  relea.ses,  the 
effect  of  bankruptcy,  and  so  on  ;  and  as  we  said  at  the  outset,  the  index  forms  a  most  excellent  and 
comprehensive  guide  to  the  text,  .  .  .  We  can  quite  believe  that  this  text-book  will  take  a  respectable 
place  among  legal  authorities." — Law  Times. 

"  He  briogs  out  fully  in  al!  its  ramifications  the  nature  of  the  law  of  guarantee." — Saturday  Rgvtinu. 

"  Few  branches  of  the  law  are  more  important  or  difficult  than  that  relating  to  sureties.  The  latest 
addition  to  lej;al  literature  Is  a  treatise  by  Mr.  S.  A.  T.  Rowlatt  on  '  The  Law  o(  Principal  and  Surety," 
which  deals  with  the  subject  both  exhaustively  and  ably.  The  work  is  excellent  in  style  and 
arrangement,  and  ought  to  prove  very  useful  to  every  lawyer  who  has  occasion  to  refer  to  it." — Globe. 

"There  are  too  many  works  on  most  branches  of  the  English  Law,  and  too  many  writers  eager  to  make 
books  on  almost  every  legal  subject,  however  small.  It  is,  therefore,  a  remarkable  fact  that  a  subject  so 
important  as  the  I^w  of  Sureties  has  been  comparatively  neglected,  there  being  only  one  recent  work 
ol  repute  devoted  entirely  to  the  subject.  For  this  reason  we  welcome  Mr.  Rowlatt's  treatise,  which  has 
solid  merits  that  ought  to  insure  success.  The  book  is  a  ver>'  good  one,  and  the  author  may  be  congratu- 
lated on  the  successful  accomplishment  of  a  difficult  task." — Lau/  Journal. 
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Second  Edition.     In  royal  8vo,  price  30J.,  cloth, 
A   TREATISE    ON   THE 

LAW  AND    PRACTICE 

RELATING   TO 

LETTERS  PATENT  FOR  INVENTIONS. 


WITH    AN 


APPENDIX    OF    STATUTES,    INTERNATIONAL    CONVENTION, 
RULES,    FORMS   AND    PRECEDENTS,    ORDERS,    &c. 

By   ROBERT   FROST,    B.Sc.    (Lond.), 

FELLOW   OF   THE  CHEMICAL   SOCIETY;   OF    LINCOLN'S    INN,    ESQUIRE,    BARRISTEB-AT-LAW. 

"  In  our  view  a  good  piece  of  work  may  create  a  demand,  and  without  disparaging  existing  literature 
upon  the  subject  of  patents,  we  think  the  care  and  skill  with  which  the  volume  by  Mr.  Frost  has  been 
compiled  entitles  it  to  recognition  at  the  hands  of  the  profession.  .  .  .  Judging  Mr.  Frost  on  this 
ground,  we  find  him  completely  satisfactory.  A  careful  examination  of  the  entire  volume  satisfies  us  that 
great  care  and  much  labour  have  been  devoted  to  the  production  of  this  treatise,  and  we  think  that  patent 
agents,  solicitors,  the  bar  and  the  bench,  may  confidently  turn  for  guidance  and  instruction  to  the  pages 
of  Mr.  Frost." — Laiv  Times. 

"  Few  practice  books  contain  so  much  in  so  reasonable  a  space,  and  we  repeat  that  it  will  be  found 
generally  useful  by  practitioners  in  this  important  branch  of  the  law.  ...  A  capital  index  concludes 
the  book." — Laiv  Journal. 

"The  book  is,  as  it  professes  to  be,  a  treatise  on  patent  law  and  practice,  the  several  topics  being  con- 
veniently arranged  and  discussed  in  the  thirteen  chapters  which  form  the  body  of  the  work,  to  which 
are  appended  statutes,  rules,  and  forms.  The  statements  of  the  law,  so  far  as  we  have  been  able  to  test 
them,  appear  to  be  clear  and  accurate,  and  the  author's  style  is  pleasant  and  good.  .  .  .  The  book  is 
a  good  one,  and  will  make  its  way  I'he  index  is  better  than  usual.  Both  paper  and  type  are  also 
excellent."— 6'i7//V//£'r.r'  Journal. 

Second  Edition.     In  two  volumes,  royal  8vo,  price  50^.,  cloth, 

A    PRACTICAL    TREATISE    ON    THE 

LAW  OF   BUILDING  AND 
ENGINEERING    CONTRACTS, 

And  of  the   DUTIES   and   LIABILITIES   of   ENGINEER.S,  ARCHITECTS, 

SURVEYORS    AND   VALUERS, 

WITH    AN    APPENDIX    OF    PRECEDENTS, 

ANNOTATED    BY    MEANS   OF    REFERENCE   TO   THE   TEXT   AND   TO    CONTRACTS 

IN   USE. 

AND    AN    APPENDIX    OF    UNREPORTED    CASES 

ON   BUILDING   AND    ENGINEERLNG    CONTRACTS. 

By   ALFRED    A.    HUDSON, 

OF     THE,  INNER     TEMt'LE,     BARRISTER-AT-LAW. 


*'  This  is  a  book  of  ^reat  elaboration  and  completeness.  It  appears  from  the  preface  that  the  author  has 
the  twdfold  qualification  of  technical  knowledge  of  building,  gained  as  an  architect,  and  devotion  to  the 
legal  asfwcts  of  building,  engineering,  and  shipbuilding  contracts  since  he  became  a  member  of  the  bar. 
....  The  list  of  cases  cited  covers  fifty  large  pages,  and  they  include,  not  merely  English,  but  American 

and  Colonial  decisions The  book  as  a  whole  represents  a  large  amount  of  well-directed  labour,  and 

it  ought  to  become  the  standard  work  on  its  subject." — Solicitors  Jourjial. 

'*  A  very  full  index  completes  the  book.  Mr.  Hudson  has  struck  out  a  new  line  for  himself,  and  pro- 
duced a  work  of  considerable  merit,  and  one  which  will  probably  be  found  indispensable  by  practitioners, 
inasmuch  as  it  contains  a  great  deal  that  is  not  to  be  found  elsewhere.  The  Table  of  Cases  refers  to  all 
the  reports." — Laiv  Journal. 

'*  Mr.  Hudson,  having  abandoned  his  profession  of  an  architect  to  become  a  barrister,  hit  upon  the  idea 
of  writing  this  work,  and  he  has  done  it  with  a  thoroughness  which  cver^*  houseowner  would  like  to  see 

bestowed  upon  modern  houses The  Index  and  Table  of  Cases  reveal  a  vast  amount  of  industry 

expended  upon  detail,  and  we  shall  be  much  surprised  if  Mr.  Hudson  does  not  reap  the  reward  of  his 
latiours  by  obtaining  a  large  and  appreciative  public." — La-w  Times. 
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Third  Edition.     In  Svo,  piice  lox.  6(/.,  cloth, 

OUTLINES  OF  THE  LAW  OF  TORTS. 

By    RICHARD    RINGVVOOD,    M.A., 

or   THE    MIDDLE  TKMPLE,    BARRISTEB-AT-LAW  ;   AUTHOR   OF    *' PRINCll'LES   OF    BANKRUPTCY,"   &C., 
AND   LECTURER    ON   COMMON    LAW   TO   THE   INCORPORATED    LAW   SOCIETY. 


"We  have  always  had  a  threat  liking  for  this  work,  and  are  very  pleased  to  see  by  the  appearance  of 
a  new  Edition  that  it  is  appreciated  by  students.  We  consider  that  for  the  ordinary  student  who  wants 
to  lake  up  a  separate  work  on  Torts,  this  is  the  best  book  he  can  read,  for  it  is  clear  and  explanatory,  and 
has  good  illustrative  cases,  and  it  is  all  contained  in  a  very  modest  compass.  .  .  .  This  Edition 
appears  to  have  been  thoroughly  revised,  and  is,  we  think,  in  many  respects  improved." — Laiu  St}ulents' 
Journal. 

"  The  work  is  one  we  well  recommend  to  law  students,  and  the  able  way  in  which  it  is  written  reflects 
much  credit  upon  the  author." — Law  Times. 

"Mr.  Ringwood's  book  is  a  plain  and  straightforward  introduction  to  this  branch  of  the  law." — Lazv 
youmal, 

*«*  Prescribed  as  a  text-Book  by  the  Incorporated  Law  Society  of  Ireland. 


Sixth  Edition,  in  Svo,  price  zis.^  cloth, 

THE  LAW  OF  COMPENSATION  FOR  LANDS,  HOUSES,  h. 

UNDER   THE    LANDS   CLAUSES    CONSOLIDATION    ACTS,    THE    RAILWAYS 

CLAUSES  CONSOLIDATION  ACTS,   THE   PUBLIC   HEALTH  ACT,  1875; 

THE    HOUSING    OF    THE    WORKING    CLASSES    ACT,    1890; 

THE    METROPOLIS    LOCAL    MANAGEMENT    ACT, 

AND    OTHER    ACTS, 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 
By    eyre     LLOYD, 

OF  THE  INNER  TEMPLE,    DARBISTER'AT-LAW. 

SIXTH     EDITION. 

By  W.  J.  BROOKS, 

OF    THE    INNER   TEMPLE,    BARRISTER- AT-LAW. 


"  In  providing  tfie  le^al  profession  with  a  book  ivhich  contains  the  decisions  of  thi  Courts  of  Law  and 
Equity  upon  the  z'arious  statutes  relating  to  the  Laiv  of  Compensation,  Mr.  Eyre  Lloyd  has  long  since 
left  all  competitors  in  the  distance,  and  7tis  book  may  ncnv  be  considered  the  staftdard  work  upon  tJte  sub- 
ject. The  plan  of  Mr.  Lloyds  book  is  getterally  known,  and  its  lucidity  is  appreciated;  the  present  quite 
fulfils  all  t  lie  promises  of  the  preceding  editions^  and  contains  in  addition  to  otlter  matter  a  complete  set 
of  forms  under  the  Artiuins  and  Labourers  Act,  1&75,  and  specimefts  of  Bills  of  Costs^  which  will  be  found 
a  novel  feature ,  extremely  useful  to  legal  practitioners." — Justice  of  the  Peace. 

In  crown  Svo,  price  6j.,  cloth, 

ESSAYS  IN  JURISPRUDENCE  AND  LEGAL  HISTORY. 

By  JOHN  W.  SALMOND,  M.A.,  LL.B.  (Lond.), 

A   BARRISTER  OF  THE  SUPREME  COURT  OP    NEW  ZEALAND. 


In  demy  Svo,  price  \%s.^  net,  cloth. 

JURISPRUDENCE;  OR,  THEORY  OF  THE  LAW. 

By  JOHN   W.  SALMOND,  M.A..  LL.B., 

BARRIiTER-AT-I.AW  ;    AUTHOR  OF    *'KSSAVS    IN  JUKISPRUDKNCS  AND    LEGAL    HISTORY." 
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Second  Fdilion,  in  8vo,  price  "Js.  dd.,  cloth, 

THE     LAW    OF 

NEGOTIABLE    SECURITIES. 

CONTAINED  IN  A    COURSE    OF  SIX  LECTURES. 
Delivered   by   WILLIAM    WILLIS,    Esq.,   K.C, 

AT   THE    REQUEST   OK 

THE     COUNCIL    OF     LEGAL     EDUCATION. 

'■  No  one  can  fail  to  benefit  by  a  careful  perusal  "  Mr.  W'iiliii  is  an  authority  second   to  ncne  on 

of  this  volume." — Irish  Lmv  Timis.  the  subject,  and  in  these  lectures  he  s-umuiarizes  for 

"  We  heartily  commend    thcni,  not  only  to  the  the  benefit  not  only  of  his  confreres,  but  of  ilie  lay 

student, but  to  everybody— lawyer  and  commercia  public  the  knowledge  he  has  gained  through  close 

man  alike." — The  Accountant.  i    study  and  lengthy  experience." 

In  one  larj^e  vol.,  8vo,  price  32^-.,  cloth, 

INSTITUTES  AND  HISTORY  OF  ROMAN  PRIVATE  LAW, 

WITH    CATENA    OF    TEXTS. 

By   Dr.    CARL   SALKOWSKI,   Professor  of  Laws,   Konigsberg. 

Translated  and  Edited  by  E.  E.  Whitfield,  M.A.  (Oxon.). 

In  Svo,  price  4i.  6^. ,  clolh, 
THE 

NEWSPAPER  LIBEL  AND  REGISTRATION  ACT,  1881. 

WITIT    A    STATEMENT    OF    THE    LAW    OF    LIBEL   AS   AFFECIING 
PROPRIETORS,    PUBLISHERS,  and  EDITORS   OF   NEWSPAPERS. 

By  G.    ELLIOTT,   Barrister-at-Law,  of  the  Inner  Temple. 
In  Svo,  price  "js.,  cloth, 

THE  SUCCESSION  LAWS  OF  CHRISTIAN  COUNTRIES, 

WITH  SPECIAL  REFERENCE  TO  THE  L.A.W  OF  PRIMOGENITURE 
AS  IT  E.KISTS  IN  ENGLAND. 

By    eyre     LLOYD,    B.A.,    Barrister-at-Law. 
In  royal  Svo,  1S77,  price  lOi.,  clolh, 

THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  V.  THE  ATTORNEY-GENERAL). 

Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister-at-Law, 

I.ATE   FELLOW  OF  TRINITY  COLLEGE,   CAMBRIDGE. 
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Eighth  Edition,  in  8vo,  price  10^.  6ii.,  cloth, 

THE  PRINCIPLES   OF  BANKRUPTCY. 

EMIiODYING 

The  Bankruptcy  Acts,  1883  and  1890,  and  the  Leading 

Cases  thereon  ; 
Part  of  the  Debtors  Act,  1869; 
The  Bankruptcy  Appeals  (County  Courts)  Act,  1884; 
The  Bankruptcy  (Discharge  and  Closure)  Act,  1887; 

The  Preferential  Payments  in  Bankruptcy  Acts,  1888  k 
1897: 

WITH    AN    APPENDIX 

CONTAINING 

THE    SCHEDULES   TO   THE   BANKRUPTCY   ACT,    1S83; 

%\lt  IBaukniptnj    lUilcs,   ISSC,   1S90,    an&  1S91 ; 

THE    RULES    AS    TO    THE    COMMITTAL   OF   JUDGMENT   DEBTORS, 
AND    AS    TO    ADMINISTRATION    ORDERS  ; 

REGULATIONS    ISSUED    BY    THE    BANKRUPTCY   JUDGE; 

A  SCALE    OF    COSTS,    FEES    AND    PERCENTAGES  : 

®b£  Wills  of  .^alc  ;Xrt5,  1$7S,  18S2,  1S90,  antr  1S91, 

AND     THE     RULES    THEREUNDER; 

THE    DEEDS    OF    ARRANGEMENT    ACT,    18S7 ; 

AND    THE    RULES    THEREUNDER. 

By    RICHARD    RINGWOOD,    M.A., 

OF   THE    MIDDLE  TEMPLE,    BARRISTER-AT-LA W  ;    LATE  SCHOLAR   OF   TRINITY   COLLEGE,    DUBLIN. 


"  We  welcome  a  new  edition  of  thi:^  excellent  student's  book.  We  have  written  favourably  of  it  in 
reviewing  previous  editions,  and  every  good  word  we  have  written  we  woiil.l  now  reiterate  and  perhaps 
even  more  so.  .  .  .  In  conclusion,  we  congratulate  Mr.  Rin^wood  on  this  edition,  and  have  no 
hesitation  in  saying  that  it  is  a  capital  student's  book." — La7tf  Students'  yonmnl. 

"This  edition  is  a  considerable  improvement  on  the  firsthand  although  chiefly  written  for  the  use  of 
Students,  the  work  will  be  found  iiseful  to  the  practitioner." — Law  Times. 

"  Mr.  Ringwood's  book  has  now  been  in  existence  for  several  years,  and  has  always  enjoyed  the  favour 
of  those  for  whom  it  was  written.  The  new  edition — which,  fortunately,  is  not  enlarged — will  be  found 
equally  suitable  with  those  which  it  follows  for  the  purposes  for  which  it  is  written,  and,  moreover,  is 
quite  up  to  date." — Law  Journal. 

"  The  author  deals  with  the  whole  history*  of  a  bankruptcy*  from  the  initial  act  of  bankruptcy  down  to 
the  discharge  of  the  bankrupt,  and  a  cursory  perusal  of  his  work  gives  the  impression  that  the  book 
will  prove  useful  to  practitioners  as  well  as  to  students.  The  appendix  also  contains  much  matter  that 
will  be  useful  to  practitioners,  incUiding  the  Schedules,  the  Bankruptcy  Rules  of  i836,  1S90  and  1891, 
the  Rules  of  the  Supreme  Court  as  to  Rdls  of  Sale,  and  various  Acts  of  Parliament  bearing  upon  the 
subject.     The  Index  is  copious." — .-Xccountant' s  ?'ta^azin<. 
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Third  Edition,  in  one  vol.,  price  2.QS.,  clolh, 

A  COMPENDIUM  OF  THE  LAW  OF 
PROPERTY   IN   LAND. 

FOR    THE    USE    OF  STUDENTS  AND    THE    PROFESSION. 

THIRD  EDIT/ON  WITH  ADDENDA,  GIVING  THE   LAND    TRANSFER 
ACT,   1897,    WITH  REFERENCES  TO  THE  TEXT. 

By   WILLIAM    DOUGLAS    EDWARDS,   LL.B., 

OF  Lincoln's  inn,  barrister-at-law. 

"Mr.    Edwards*  treatUe  on  the  Law  of  Real  Property  is  marked  by  excellency  of  arrangement  and 

conciseness  of  statement We  are  glad  to  see,  by  the  appearance  of  successive  editions,  that  the 

merits  of  the  book  are  appreciated." — Solicitors  Journal. 

"  So  excellent  is  the  arrangement  that  we  know  of  no  belter  compendium  upon  the  subject  of  which  it 
treats." — Laiv  Times. 

"We  welcome  the  third  edition  of  Mr.  Edwards'  book.  It  has  by  this  time  secured  a  first  place 
amongsit  students'  books  on  Real  Property,  both  by  its  admirable  arrangement  of  topics  and  by  the 
clearnei^s  of  its  statements.  The  present  edition  incorporates  the  Statutes  and  Cases  for  1896."  — 
Cambridge  Eeviezv. 

"An  established  place  in  legal  literature  is  occupied  by  Mr.  W.  D.  Edwards'  'Compendium  of  the  Law 
of  Property  in  Land,'  the  third  edition  of  which  has  just  been  published." — T/ic  Globe. 

"  We  consider  it  one  of  the  best  works  published  on  Real  Property  Law." — Lii7v  Students'  Journal. 

"Another  excellent  compendium  which  has  entered  a  second  edition  is  Mr.  Edwards'  'Compendium  of 
the  Law  of  Property  in  Land.'     No  work  on  English  law  is  written  more  perspicuously." — Laiv  Times. 

"The  author  has  the  merit  of  being  a  sound  lawyer,  a  merit  perhaps  not  always  possessed  by  the 
authors  of  legal  text*books  for  students." — Laiv  Quarterly  Rei'ieiv. 

"Altogether  it  is  a  work  for  which  we  are  nidebted  to  the  author,  and  is  worthy  of  the  improved 
notions  of  law  which  the  study  of  jurisprudence  is  bringing  to  the  front." — Solicitors'  Journal. 

Second  Edition,  with  Supplement,  in  royal  8vo,  price  46^,,  cloth. 
THE     LAW     RELATING    TO 

SHIPMASTERS   AND    SEAMEN. 

THEIR    APPOINTMENT,    DUTIES,    POWERS,    RIGHTS,    LIABILITIES, 

AND    REMEDIES. 

By  the  late  JOSEPH    KAY,    Esq.,   M.A.,   Q.C. 
Second  Edition. 

WITH      A      SUPPLEMENT 

Comprising  THE   MERCHANT  SHIPPING   ACT,  1894,  The  Rules  of 

Court  made  ihereiuuler,  and  the  {proposed)  Ret^ulations  fo  r 

Preventing  Collisions  at  Sea. 

By  the  Hon.  J.  W.  MANSFIELD,  M.A.,  and 

G.    W.     DUNCAN,    Esq.,    B.A., 

OF  THE    INNER   TEMPLE,    BARRISTERS-AT-LAW. 


REVIEWS      OF     THE      SECOND      EDITION 

"It  will,  however,  be  a  valuable  book  of  refer- 
ence for  any  lawyer  desiring  to  look  up  a  point 
connected  with  the  rights  and  duties  of  a  ship- 
master or  a  seaman— the  list  of  cases  cited  covers 
nearly  seventy  pages — while  any  shipmaster,  ship- 
agent  or  consul  who  masters  this  edition  will  be 

well   posted   up We   hope   this    new 

Edition    will    be    quickly    appreciated,    for    the 


Editors  have  carried  out  an  arduous  task  carefully 
and  well." — Laiv  Jonmalt  April,  1894. 

"  It  has  had  practical  and  expert  knowledge 
brought  to  bear  upon  it,  while  the  case  law  is 
brought  down  to  a  very  late  date.  Considerable 
improvement  has  been  made  in  the  index." — Laiv 
jT/w/fjt,  April,  1894. 


In  royal  Svo,  price  I0.f.  6(/.,  cloth, 

THE    MERCHANT    SHIPPING    ACT,    1894; 

With  the  Rules  of  Court  made  thereunder.  Being  a  Supplement  to  KAY'S  LAW 
RELATING  TO  SHIPMASTERS  AND  SEAMEN.  To  which  are  added  the 
(proposed)  Regulations  for  Preventing  CnlHsions  at  Sea.  With  Notes.  Hy  Hon.  J. 
W.  Mansfiei-Ii,  M.A.,  and  G.  W.  Duncan,  B.A.,  of  the  Inner  Temple,  Barristers- 
at-Law. 
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Eighth  Edition,  in  royal  8vo,  price  36^.,  cloth, 

BUCKLEY  ON  THE  COMPANIES  ACTS. 

THE    LAW   AND    PRACTICE    UNDER    THE    COMPANIES  ACTS,   1862  to  1900;    and 

THE    LIFE    ASSURANCE    COMPANIES    ACTS,    1870x01872;    including 

THE    COMPANIES  (MEMORANDUM   OF  ASSOCIATION)  ACT; 

THE   COMPANIES  (WINDING-UP)  ACT,   and  the 

DIRECTORS'   LIABILITY  ACT. 

3V  Irciitisc  Oil  the  %\\\a  of  Joint  <StocIt  Companies. 

CONTAINING     THE     STATUTES,    WITH    THE    RULES,    ORDERS,    AND 
FORMS,    TO    REGULATE    PROCEEDINGS. 

EIGHTH  EDITION   BY 

A.    C.    CLAUSON,   Esq.,    M.A., 

OF    LINCOLN'S    INN,    BARRISTKR-AT-LAW. 

Third  Edition,  royal  8vo,  price  38^.,  cloth, 
THE 

LAW  OF  CORPORATIONS  AND  COMPANIES. 

A    TREATISE     ON     THE     DOCTRINE     OF 

ULTRA     VIRES: 

BEING 

All  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  aniJ  Liabilities  of 
CORPORATIONS, 

AM)   MORE   ESPECIALLY   OF 

JOINT       STOCK       COMPANIES. 
Hy    SEWARD    BRICE,    M.A.,    LL.D.,   London, 

OF   THE    INNEK    TEMPLE,    ONE   OF    HIS    MAJESTY'S   COUNSEL. 

THIRD     EDITION. 

REVISED    THROUGHOUT    AND    ENLARGED,   AND    CONTAINING    THE 

UNITED    STATES    AND    COLONIAL    DECISIONS. 


REVIEWS. 

".  .  .  .  On  ihe  whole^  we  consider  Mr.  Brief  sexhaifstwe  7vork  a  tialuabU  addition  to  the  literature  of 
the  profe^iion." — Sati'kdav  Review. 

"  It  is  the  Law  of  Corporations  that  Mr.  Rrice  treats  of  (and  treats  of  more  fully,  and  at  the  same 
time  more  scientifically,  than  any  work  with  which  we  are  acquainted),  not  the  law  of  principal  and 
aqent ;  and  Mr.  Brice  does  not  do  his  book  justice  by  giving  it  so  vague  a  title." — Law  Journal. 

"On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  East  Anglian  Railivav  Co.  v. 
Fasiern  Counties  Railway  Co.,  Brice  on  Ultra  Vires  may  be  read  with  advantage." — yud^tneni  of 
Lord  Justice  Bkamwell,  in  the  Case  of  Everslted  v.  L.  ^  JV,  IV.  Ry.  Co.  (L.  R.,  3  Q.  B   Div.  141). 

In  demy  i2mo,  price  6^.,  cloth, 

THE  LAW  OF  SAVINGS  BANKS  SINCE  1878; 

With  a  Digest  of  Decisions  made  liy  the  Chief  Registrar  and  Assistant  Registrars  of 
Friendly  Societies  from  1878  to  1882,  l)eing  a  Supplement  to  the  Law  relating  to 
Trustee  and  Post  Office  Savings  Banks. 

By  U.  a.  FORBES,  of  Lincoln's  Inn,  Barrister  at-Law. 
*,*   Tilt  complete  work  can  be  had,  price  los.  td.,  cloth. 
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Fourlh  Edition,  in  royal  Svo,  price  40^.,  cloth, 

THE  JUDGMENTS,  ORDERS,  AND  PRACTICE  OF 
THE  SUPREME  COURT, 

CHIEFLY  in  RESPECT  to  ACTIONS  ASSIGNED  to  the  CHANCERY  DIVISION. 

By    LOFTUS    LEIGH    PEMBERTON, 

One  of  the  registrars  of  the  Supreme  Court  of  Judicature  ;  and  Author  of  *'  The  Practice 
in  Equity  by  way  of  Revivor  and  Supplement." 

■'The  work  under  notice  ought  to  be  of  considerable  service  to  the  profession The  forms 

throughout  the  work — and  they  arc  the  most  important  element  in  it — appear  to  us  to  be  accurate,  and  of 
the  most  approved  type.  This  fact  alone  will  commend  the  new  edition  to, practitioners  in  the  Chancery 
Division.  'I'here  is  a  useful  table  of  the  Lord  Chancellors  and  Judges  at  the  beginning  of  the  book,  and  a 
very  full  index  concludes  it." — Law  Times. 

In  demy  i2mo,  price  55., 

THE  STATUTORY  LAW  RELATING  TO  TRUSTEE 

SAVINGS  BANKS  (1863-1891),  together  with  the  Treasury  Regu- 
lations  (iSSS  — 1SS9),  ami  the  Scheme  fur  the  Apixiintment  of  the  Inspection 
Committee  of  Trustee  Savings  Banks.  By  Ukijuhakt  A.  Forbes,  of  Lincohi's 
Inn,  Esq.,  Barrister-at-Law,  Author  of  "The  Law  Relating  to  Savings  Banks"  ; 
the  "Law  of  Savings  Banks  since  187S "  ;  and  joint  Author  of  "The  Law 
Relating  to  Water." 

In  Svo,  price  15^.,  cloth, 
THE  LAW  AND   TRACTICE  RELATING  TO 

THE  ADMINISTRATION  OF  DECEASED  PERSONS 

ISY  THE  CHANCERY  DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE; 

WITH  AN  ADDENDA  giving  the  alterations  effected  by  the  NEW  EULES  of  1883, 

And    an    APPENDIX    OF    ORDERS    AND    FORMS,   Annotated    by 
References  to  the  Text. 

By  W.  GREGORY  WALKER  and  EDGAR  J.  ELGOOD, 

OF  Lincoln's  inn,  barristers-at-law. 
In  one  volume,  Svo,  1875,  price  iSj.,  cloth, 

THE  PRACTICE  BEFORE  THE  RAILWAY  COMMISSIONERS 

UNDER  THE   REGULATION   OF   RAILWAY   ACTS,  1873  &  1S74; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees  :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 

By    J.    H.    BALFOUR    BROWNE, 

OF   THE    MIDDLE   TEMHLE,    K.C. 

In  foolscap  Svo,  superfine  paper,  bound  in  Vellum. 

*^*  A  limited  number  of  copies  have  bte_7i  printed  upon  large  paper, 

SCINTILLAE    JURIS. 

By  CHARLES    J.   DARLING,    Q.C.,   ALP.     With  a  Frontispiece  and  Colophon  by 
Frank  Lockwood,  Q.C,  M.P.     Fourth  Edition  (Enlarged). 

*' '  Scintillae  Juris'  is  that  little  biindte  of  humorous  essays  on  law  and  cognate  matters  which,  since  the 
day  of  its  first  appearance,  some  years  ago,  has  been  the  delight  of  legal  circles.  ...  It  has  a  quality 
of  style  which  suggests  much  study  of  Bacon  in  his  lighter  vein.  Its  best  essays  would  not  be  unworthy  of 
the  Essays,  and  if  read  out,  one  by  one,  before  a  blindfolded  connoisseur^  might  often  be  assigned  to  that 
wonderful  book," — Daily  News. 
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Now  ready,  Second  Edition,  in  royal  8vo,  price  i8x.  net,  cloth. 

THE    LAW    SPECIALLY   RELATING   TO 
TRAMWAYS    AND     LIGHT     RAILWAYS: 

AND    CONTAINING 

THE  TRAMWAYS  ACT,  1S70.  and  the  HOARD  OF  TRADE  RULES  AND  REGULATIONS 

RELATING  TO  TRAMWAYS,    WITH    NOTES;    and  the   LIGHT   RAILWAYS 

ACT,  1S96,  AND  THE  BOARD  OF  TRADE  RULES  AND  REGULATIONS 

RELATING    TO    LIGHT     RAILWAYS,    WITH    NOTES; 

AND  A  FULL  COLLECTION  OF  PRECEDENTS. 

By    SEWARD    BRICE,    M.A.,    LL.D.,    London, 

ONE   OF    HIS    majesty's  COUNSEL, 

Author  0/  *'  A    Treatise  on  the  Doctrine  of  Ultra   Vires,"  ^^c, 

AND 

B.    J.    LEVERSON, 

OF   THE    INNER    TEMl'LE,    BARKISTER-AT-LAW. 

"...  The  book  is  one  which  will  be  found  thoroughly  reliable ;  the  volume  is  altogether  altreast  of 
the  decisions,  and  is  a  perfectly  modern  expoiiiion  of  the  subject  of  which  it  treats."— Z-aw  Ti/tu-s. 

*'  .  .  Mr.  Seward  Brice  has,  as  it  might  have  been  expected,  dealt  extremely  well  with  the  parts  o( 
his  subject  which  concern  the  constitution,  powers  and  liabiUiies  of  tramway  companies,  and  his  chapter 
on  finance  is  good." — Law  Joiintal. 

"  The  book  is  well  arranged  and  clearly  written.  .  .  .  Altogether  we  may  say  that  the  book  leaves 
nothing  to  be  desired  to  constitute  a  useful  and  reliable  text-book  upon  an  important  branch  of  the  law." 
— Irish  La-w  Times. 

Now  ready.      Demy  Svo.     ^s.  net. 

INTERNATIONAL  LAW  IN   SOUTH  AFRICA, 

INCLUDING    THE    FOLLOWING    SUBJECTS! 

CONTRABAND  FOR    NEUTRAL   POKTS,   SUZERAINTY,    PASSAGE  OF  TROOPS   OVER 

NEUTRAL  TERRITORY.  CONDUCT  OF  WARFARE,    ANNEXATION,  LIMITED 

COMPANIES    IN  THE  WAR,    WITH    A   COMPARATIVE   SUMMARY   OF 

THE  TRANSVAAL  CONVENTIONS  OF  i88i  AND  1884, 

By  TII.  BATV,  B.C.L.,  Barrister-at-Law. 


"  Six  brief  essays  on  aspects  of  International  Law  are  here  presented  touching  the 

points  arising  for  settlement  in  South  Africa The   collocation   of  interesting 

fragments  and  curious  information  is  apparent,  Init  principles  are  also  enunciated,  and 
the  little  work  will  be  of  considerable  value  at  the  present  epoch.  .  .  .  Persons  whose 
ideas  of  legitimate  warfare  have  been  shocked  and  confused  by  the  extraordinary  language 
of  some  newspaper  correspondents  and  the  irrational  attitude  of  part  of  the  Press,  will 
find  in  this  book  food  for  thought  and  reflection;  it  ought  to  be  widely  read." — Law 
Tunes. 

"  The  author  is  to  be  congratulated  on  having  produced  a  most  interesting  and  read- 
able book  on  an  important  subject.  No  Member  of  Parliament  should  be  allowed  to 
speak  on  the  war  unless  he  has  read  Mr.  Baty's  book." — Laiu  Notes, 

"  Mr.  Baty's  treatment  is  full,  clear,  and  fresh,  and  well  worthy  of  the  attention 
of  students  of  International  Law.  Tlie  concluding  chapters  on  'Annexation,'  and 
'  Limited  Companies  in  the  War '  are  particularly  good  as  well  as  logical.  Mr.  Baty 
gives  an  interesting  and  useful  comparative  summary  of  the  Transvaal  Conventions  of 
1S81  and  1S84.'' — Law  founial. 

In  Svo,  1876,  price  Ts.  (>(/.,  cloth, 

ON  THE  COMPULSORY  PURCHASE  OF  THE  UNDERTAKINGS 
OF  COMPANIES  BY  CORPORATIONS, 

And  the  Practice  in  Relation  to  the  Pass.ige  of  Bills  for  Compulsory  Purchase  through 
Parliament.     By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.C. 
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Now  ready,  Third  Edition,  in  crown  8vo,  price  14s.,  cloth. 

THE    LAW    OF    EVIDENCE. 

By   S.    L.    PHIPSON,   M.A.,   of  the  Inner  Temple,  Barrister-at-Law. 

"  This  is  a  very  compendious  and  accurate  volume  on  a  subject  which  we  fear  is  not  studied  as  much  as 
it  should  be.  The  arrangement  is  excellent,  illustrations  and  examples  being  given  in  parallel  columns. 
Its  success  i*;  thoroughly  justified." — Laiv  'I'tjucs. 

"  The  work  is  compact  yet  reasonably  full,  and  the  rules  of  law  are  accompanied  by  a  large  number  of 
well-chosen  illustrations.  The  book  is  somewhat  longer  than  its  predecessor,  the  text  being  amplified,  the 
index  enlarged,  and  the  number  of  cases  cited  considerably  increased." — Law  Journal. 

"  This  second  edition  of  Mr.  Phipson's  work  seems  to  have  been  brought  down  to  date  with  great  care, 

and  to  have  the  English  and  Irish  cases  carefully  collated The  author's  mode  of  contrasting 

in  parallel  columns  the  decisions  for  or  against  a  particular  question,  or  drawing  nice  distinctions,  can 
hardly  be  excelled.  The  author  seems  to  have  succeeded  in  producing  a  book  hamiy  in  si/e,  easy  of 
reference,  and  replete  with  information. "^/r/Vi  Laiv  Times. 

In  8vo,  price  55.,  cloth, 

THEORIES  AND  CRITICISMS  OF  SIR  HENRY  MAINE. 

By  morgan  O.  EVANS,  Barrister-at-Law. 

Contained  in  hi?  six  works,  "  Ancient  Law,"  "  Early  Law  and  Customs,"  "  Early 
History  of  Institutions,"  "Village  Communities,"  "International  Law,"  and 
"Popular  Government,"  which  works  have  to  be  studied  for  the  various  examina- 
tions. 

In  Svo,  1S72,  price  7j.  6./.,  cloth, 
AN    EPITOME    AND    ANALYSIS    OF 

SAYIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  LAW. 

Bv  ARCHIBALD  BROWN,  M.A., 

EDIN.    AND   OXON.,    AND    B.C.L.    OXON.,    OF  THE   MIDDLE   TEMPLE,    BARRISTER-AT-LAW. 

"  Mr.    Archibald     Brown    deserves    the    thanks  the  French  translation  consisting  of  two  volumes, 

of  all  interested  in  the  science  of  Law,   whether  with  some  five  iiundred  pages  apiece,  as  compared 

as    a    study    or    a    practice,    for    his    edition     of  ;  with  Mr.   Brown's  thin  volume  of  a  hundred  and 

Herr  von  Savigny's  great  work   on  'Obligations.'  fifty  pages.      At  the  same  time   the   pith   of  Von 

Mr.    Brown   has   undertaken   a   double   task — the  \  Savigny's  matter  seems  to  be  very  successfully  pre* 

translation  of  his  author,  and  the  analysis  of  his  ,  served,    nothing   which   might    be    useful    to    the 

author's  matter.   That  he  has  succeeded  in  reducing  \  English  reader  being  apparently  omitted." — Laiv 

the  bulk  of  the  original  will  be  seen  at  a  glance  ;  '  youtfial. 

THE     ELEMENTS     OF     ROMAN     LAW. 

Third  Edition,  in  crown  Svo,  6s. 
A    CONCISE    DIGEST    OF   THE 

INSTITUTES    OF    GAIUS   AND   JUSTINIAN. 

ll'i//i  cofious  References  arranged  in  Parallel  Columns,  also  Chronological  and 

Analytical  Talks,  Lists  of  Laws,  &-v.  Sr^c. 

Primarily  designed   for   the    Use   of  Students   preparing   for   Examination   at 

Oxford,   Cambridge,  and  the  Inns  of  Court. 

By  SEYMOUR  F.   HARRIS,  B.C.L.,  M.A.. 

WORCESTER   COLLEGE,    OXFORD,    AND   THE  INNER   TEMPLE,    BAKRLSTER-AT-LAW, 
AUTHOR  OF   "  UNIVERSITIES  AND  LEGAL  EDUCATION." 


"  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained 
in  the  'ivoiks  of  Gains  and  Justinian,  ana  is  so  arranged  that  the  reader  can  at  once  see 
what  are  the  opinions  of  either  of  these  two  7vriters  on  each  point.  From  the  veiy  exact 
and  accurate  references  to  title:  and  sections  given  he  can  at  once  refer  to  the  original 
writers.  The  concise  manner  in  which  Mr.  Harris  has  arranged  his  digest  will  rentier 
tt  most  useful,  not  only  to  the  students  for  whom  it  was  oririnally  written,  but  also  to  those 
persons  who,  though  they  have  not  the  time  to  wade  through  the  larger  lieatises  of  Paste, 
Sanders,  Ortolan,  and  others,  yet  desire  to  obtain  some  knowledge  of  Roman  La-u,.'' — 
O.XFORD   AND   CaMURIUGE    U.NDERGKADUATES'   JOURNAL. 
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Fifth  Etlition,  in  crown  Svo,  price  1 5.1.,  clolli, 

ENGLISH  CONSTITUTIONAL  HISTORY: 

FROM    THE    TEUTONIC    INVASION    TO    THE    PRESENT  TIME. 

^csignci)  us  a  'tEcxt-book  for  cStubcnta  anb  others, 

By  T.   p.    TASWELL-LANGMEAD,    B.C.L., 

OF   LINXOI-N'S    inn,    BARRISTER-AT-LAW,   FORMERLY  VINERIAN   SCHOLAR    IN    THE   UNIVERSITV 

AND    LATE   PROFESSOR   OF   CONSTITUTIONAL   LAW   AND    HISTORY, 

UNIVERSITY  COLLEGE,    LONDON. 

Fifth  Edition,  Revised  throughout,  with  Notes, 
By  Philip  A.  Ashvvorth, 

BARRISTER-AT-LAW  ;    TRANSLATOR    OF   GNEIST's    '*  HISTORY   OF    THE  ENGLISH    CONSTITUTION. 


"We  heartily  commend  this  valuable  book  to  the  study  of  all,  whether  Conservative  or  Liberal  in 
politics,  who  desire  to  take  an  intelligent  part  in  public  life." — The  New  Saturday. 

" '  Taswell-Lanjmead '  has  long  been  popular  with  candidates  for  examination  in  Constit  Jtional 
History,  and  the  present  edition  should  render  it  even  more  so.  It  is  now,  in  our  opinion,  the  ideal 
students'  book  upon  the  subject." — Laiv  Notes. 

"Mr.  Carmichael  has  performed  his  allotted  task  with  credit  to  himself,  and  the  high  standard  of 
excellence  attained  by  Taswell-Langmead's  treatise  is  worthily  maintained.  This,  the  third  edition,  will 
be  found  as  useful  as  its  predecessors  to  the  large  class  of  readers  and  students  who  seek  in  its  pages 
accurate  knowledge  of  the  history  of  the  constitution." — Law  Times. 

"To  the  student  of  constitutional  law  this  work  will  be  invaluable The  book  is  remarkable 

for  the  raciness  and  vigour  of  its  style.  The  editorial  contributions  of  Mr.  Carmichael  are  judicious,  and 
add  much  to  the  value  of  the  work." — Scottish  Law  Rei'ie^^v. 

"  The  work  will  continue  to  hold  the  field  as  the  best  class-book  on  the  <.\2M)^cX.*' —Contemporaf-y  Re^'iew. 

"  The  book  is  well  known  as  an  admirable  introduction  to  the  study  of  constitutional  law  for  students  at 

law Mr.  Carmichael  appears  to  have  done  the  work  of  editing,  made  necessary  by  the  death 

of  Mr.  Taswell-Langmead,  with  care  and  judgment." — Law  Journal. 

"  The  work  before  us  it  would  be  hardly  possible  to  praise  loo  highly.  In  style,  arrangement,  clearness, 
and  size,  it  would  be  difficult  to  find  anything  better  on  the  real  history  of  England,  the  history  of  its 
constitutional  growth  as  a  complete  story,  than  this  volume." — Boston  {l/.S.)  Literary  World. 

"As  it  now  stands,  we  should  find  it  hard  to  name  a  better  text-book  on  English  Constitutional 
History." — Solicitors'  Journal. 

"  Mr.  Taswell-Langmead's  compendium  of  the  rise  and  development  of  the  English  Constitution  has 

evidently  supplied  a  want I'he  present  Edition  is  greatly  improved.  .  .  .  We  have  no  hesitation  in 

saying  that  it  is  a  thoroughly  good  and  useful  work." — Spectator. 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and  law." — Globe, 

■'The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly  what  such  a 
history  should  be." — Standard. 

"  Mr.  'I'aswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject.  It  is,  however,  in  dealing 
with  that  chief  subject  of  constitutional  history— parliamentary  government— that  the  work  exhibits  its 
great  superiority  over  its  rivals." — Academv, 

Second  Edition,  in  Svo,   price  6^.,  cloth, 

HANDBOOK  TO    THE    INTERMEDIATE  AND 
FINAL  LLB.  OF  LONDON  UNIVERSITY ; 

(PASS     AND     HONOURS) 

Including  A  COMPLETE  SUMMARY   OF  "AUSTIN'S  JURISPRUDENCE," 
AND  THE  EXAMINATION  PAPERS  of  LATE  YEARS  in  ALL  BRANCHES. 

By  a  B.A.,  LL.B.  (LonJ.). 
In  crown  Svo,  price  3j.  ;  or  Interleaved  for  Notes,  price  4s., 

CONTRACT     LAW. 

QUESTIONS    ON    THE    LAW    OF    CONTRACTS.       With    Notes    to    the 
Answers.     Founded  on  "Anson,"  "Chilly,"  and  "  Polloci." 

By  Philip  Foster  Aldred,  D.C.L.,  Hertford  College  and  Gray's  Inn. 
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Thirteenth  Edition,  in  Svo,  price  2ls.,  cloth, 

THE    PRINCIPLES   OF  EQUITY. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 
By    EDMUND    H.    T.    SNELL, 

OF    THE   MIDDLE   TEMfLK,    BARRISTEK*AT-LAW. 

THIRTEENTH  EDITION. 
By  ARCHIBALD  BROWN,  M.A.  Edin.  &  Oxon.,  &  B.C.L.    Oxon., 

OF   THE  MIDDLE   TEMPLE,    BARRISTER-AT-LAW  ;    AUTHOR  OF   '    A    NEW   LAW   DICTIONARY," 
"an   analysis   OF  SAVIGNV   ON   OBLIGATIONS,"  AND   THE    "LAW   OF    FIXTURES. 


REVIEWS. 

"The  Twelfth  Edition  of  this  work  will  be  welcomed.  .  .  .  The  book  is  now  a  standard  work  on  the 
'  Principles  of  Equity,'  and  we  suppose  that  very  itw  aspirants  for  the  Ear  and  the  Rolls  present  them- 
selves for  examination  without  reading  the  bouk  more  than  once.  .  .  .  There  is  no  book  on  Equity 
which  can  come  near  '  Snell.'  "—  Laiv  Kotes. 

"  'Snell  '  remains,  as  it  has  been  for  a  generation,  the  indisputable  introduction  to  the  study  of  Equity." 
— Ox/orii  Magazine. 

"The  fact  that  '  Snell's  Principles  of  Equity  has  reached  the  Twelfth  Edition  is  in  itself  sufficient 
to  show  the  warm  approval  of  the  profession.  It  is  a  wonderfid  compendium  of  Equity  Principles,  so 
arranged  as  to  lead  the  reader  steadily  on  from  simpler  to  more  abstruse  questions;  and  is  most  useful, 
not  only  to  the  student,  but  also  to  the  barrister  in  his  every-day  work."  — /?7j//  Laiv  Times. 

"The  student  who  has  mastered  'Snell'  will  know  as  much  about  Equity  as  most  practitioners,  and 
more  than  some.  .  .  .  This  edition  appears  to  have  been  brought  well  up  to  date.  It  is,  moreover, 
furnished  with  an  excellent  index.  This  is  fortunate,  as  '  Snell  holds  the  field  as  a  treatise  on  Equity." 
—  Laiv  Journal. 

"  This  is  the  Eighth  Edition  of  this  student's  text-book  which  the  present  editor  has  brought  out.  .  .  , 
the  book  is  a  good  introduction  to  Equity,  and  is  additionally  useful  by  having  a  full  index." — Solicitors' 
Journal. 

*'  Whether  to  the  beginner  in  the  study  of  the  principles  of  Equity,  or  to  the  practising  lawyer  in  the 
hurry  of  work,  it  can  be  unhesitatingly  recommended  as  a  slandaid  and  invaluable  treati>e." — Cambridgt 
Review. 

"  This  is  now  unquestionably  the  standard  book  on  Equity  for  students." — Saturday  Kevitiv. 


"  We  kno7c>  of  ?io  better  inti'odudion  to  the  Pn?idples  of  Equity,^ — 
Canada  Law  Journal. 

Seventh  Edition,  in  the  press,  in  Svo,  price  6^.,  cloth, 

AN    ANALYSIS   OF    SNELL'S    PRINCIPLES    OF 

EQUITY.       Founded    un    the    Thirteenth   Edition.      With    Notes 

thereon.      By  E.  E.  Blyth,  LL.  D.,  Solicitor. 

"  Mr.  Elyth's  book  will  undoubtedly  be  very  useful  to  readers  of  Snell." — Laiv  Times. 
"  This  is  an  admirable  analysis  of  a  good  treatise ;  read  with  Snell,  this  little  book  will  be  found  very 
profitable  lo  the  student."— i,a7y/(7«?-«a/. 

In  8vo,  price  2s.y  sewed, 

QUESTIONS    ON    EQUITY. 

FOR     STUDENTS    PREPARING    FOR    EXAMINATION. 

FOUNDED   ON   THE   NINTH    EDITION    OF 

SNELL'S   "PRINCIPLES    OF   EQUITY." 
By  W.    T.    WAITE, 

BARRISTER-AT-LAW,    HOLT    SCHOLAR   OF    THE    HONOURABLE   SOCIETY   OF   GRAV's    INN. 
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Secoml  Edition,  in  one  volume,  8vo,  price  i8j.,  cloth, 

PRINCIPLES   OF    CONVEYANCING. 

AN   ELEMENTARY  WORK  FOR    THE    USE  OF  STUDENTS. 

By    henry   C.    DEANE, 

OF  Lincoln's  inn,  barrister-at-law,  sometime  lecturer  to  the  incokj-orated  law  society 

OF   THE    UNITED    KINGDOM. 

*'  We  hope  to  see  this  hook^  like  SneWs  Eqitiiyy  a  standard  class-book  in  all  Law  Schools 
where  English  law  is  tait^hi.*' — CANADA  Law  Journal. 

'  We  like  the  work,  it  is  well  written  and  is  an    '        "  In  the  parts  which  have  been  re-written,  Mr. 


excellent  student's  book,  antl  being  only  just  pub- 
lished, it  has  the  great  advantage  of  having  in  it  all 
the  recent  important  enactments  relating  to  convey- 
ancing. It  possesses  also  an  excellent  index." — 
Law  Students'  yottntal. 

"  Will  be  found  of  great  use  to  students  entering 
upon  the  difficulties  of  Real  Property  Law.  It  has 
an  unusually  exhaustive  index  covering  some  fifty 
pages." — Laiv  Times. 


Deane  has  preserved  the  same  pleasant  style  marked 
by  simplicity  and  lucidity  which  distinguished  his 
first  edition.  After 'Williams  on  Real  Property/ 
there  is  no  book  which  we  should  so  strongly 
recommend  to  the  student  entering  upon  Real  Pro- 
perty Law  as  Mr.  Deane's  '  Principles  of  Convey- 
ancing,' and  the  high  character  which  the  first 
edition  attained  has  been  fully  kept  up  in  this 
second." — Law  JourHai. 


Fourth  Edition,  in  8vo,  price  loj.,  cloth, 
A    SUMMARY    OF    TPIE 

LAW  &  PRACTICE  IN  ADMIRALTY. 

FOR    THE    USE    OF   STUDENTS. 
By   EUSTACE   SMITH, 

OF  THE   INNER    TEMI'LE;   AUTHOR   OF    "a   SUMMARY   OF   COMPANY    LAW.'* 

"The  book  is  well  arranged,  and  forms  a  good  introduction  to  the  subject." — Solicitors'  youmal. 

"  It  is,  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the  hands  of 
ever>*  student  who  is  taking  up  Admiralty  Law  at  the  Final." — Law  Students'  Jou-mal. 

■'  Mr.  Smith  has  a  happy  knack  of  compressing  a  iar^e  amount  of  useful  matter  in  a  small  compass.  The 
present  work  will  doubtless  he  received  with  satisfaction  equal  to  that  with  which  his  previous  '  Summary' 
has  been  met." — Oxford  atui  Cambridge  Undergraduates'  Journal. 

In  the  press,   Fifth  Edition. 
A    SUMMARY    OF    THE 

LAW  AND  PRACTICE  IN  THE  ECCLESIASTICAL  COURTS. 

FOR    THE    USE    OF   STUDENTS. 
By    EUSTACE   SMITH, 

THE  INNER    TEMPLE;    AUTHOR   OF    "a   SUMMARY  OF  COMPANY    LAW  "    AND    "a    SUMMARY    OF 
THE   LAW   AND    PRACTICE  IN    ADMIRALTY." 

'*  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  fair  outline 
of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the  Courts  by 
which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  think  the  book  well 
fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for  the  propositions 
containrd  in  it." — Bar  Examination  journal. 

Fourth  Edition,  in  8vo,  price  is.  6^.,  cloth, 

AN  EPITOME  OF  THE  LAWS  OF  PROBATE  AND  DIVORCE. 

FOR  THE  USE  OF  STUDENTS  FOR  HONOURS  EXAMINATION. 
By    J.    CARTER    HARRISON,    Solicitor. 

"  The  work  is  conjiderably  enlarged,  and  wc  think  improved,  and  will  be  found  of  great  assistance  to 
students." — Laiv  Students'  yourrtai. 
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Now  ready,  Ninth  Edition.     In  one  volume,  8vo,  price  20j-.,  cloth, 

PRINCIPLES  OF  THE  COMMON  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION 
NINTH  EDITION. 

By  JOHN    INDERMAUR,   Solicitor, 

AUTHOR   OF    "A   MANUAL   OF  THE   PRACTICE   OF  THE  SUPREME  COURT," 
"  EPITOMES   OF   LEADING   CASES,"   AND   OTHER   WORKS. 


I        "The  Student  will   find  in   Mr.  Indermaur's  book  a  safe  and  clear  guide  to  the  Prin- 
I   ciples  of  Common  Law." — Law  Journal. 


"The  present  edition  of  this  elementary  treatise  has  been  in  general  edited  with  praise- 
worthy care.  The  provisions  of  the  statutes  afTecting  the  subjects  discussed,  which  have 
been  passed  since  the  publication  of  the  last  edition,  are  clearly  summarised,  and  the  effec 
of  the  leading  cases  is  generally  very  well  given.  In  the  difficult  task  of  selecting  and 
distinguishing  principle  from  detail,  Mr.  Indermaur  has  been  very  successful ;  the  leading 
principles  are  clearly  brought  out,  and  very  judiciously  illustrated."—  Solicitors'  Joitrtial. 

"  The  work  is  acknowledged  to  be  one  of  the  best  written  and  most  useful  elementary 
works  for  Law  Students  that  has  been  published." — Laiu  Times. 

"  The  praise  which  we  were  enabled  to  bestow  upon  Mr.  Indermaur's  very  useful  com- 
pilation on  its  first  appearance  has  been  justified  by  a  demand  for  a  second  edition." — 
Law  Magazine. 

"  We  were  able,  four  years  ago,  to  praise  the  first  edition  of  Mr.  Indermaur's  book  as 
likely  to  be  of  use  to  students  in  acquiring  the  elements  of  the  law  of  torts  and  contracts. 
The  second  edition  maintains  the  character  of  the  book." — Law  journal. 

"  Mr.  Indermaur  renders  even  law  light  reading.  He  not  only  possesses  the  faculty 
of  judicious  selection,  but  of  lucid  exposition  and  felicitous  illustration.  And  while  his 
works  are  all  thus  characterised,  his  '  Principles  of  the  Common  Law '  especially  displ.ays 
those  features.  That  it  has  already  reached  a  second  edition,  testifies  that  our  estimate  of 
the  work  on  its  first  appearance  was  not  unduly  favourable,  highly  as  we  then  signified 
approval ;  nor  needs  it  that  we  should  add  anything  to  that  estimate  in  reference  to  the 
general  scope  and  execution  of  the  work.  It  only  remains  to  say,  that  the  present  edition 
evinces  that  every  care  has  been  taken  to  insure  thorough  accuracy,  while  including  all 
ihe  modifications  in  the  law  that  have  taken  place  since  the  original  publication  ;  and  that 
the  references  to  the  Irish  decisions  which  have  been  now  introduced  are  calculated  to 
render  the  work  of  greater  utility  to  practitioners  and  students,  iot/i  English  and  Irish." 
— Itis/i  Law  Times. 

"  This  work,  Ihe  author  tells  tis  in  his  Preface,  is  written  mainly  with  a  view  to  ihe 
examinations  of  the  Incorporated  Law  Society  ;  but  we  think  it  is  likely  to  attain  a  wider 
usefulness.  It  seems,  so  far  as  we  can  fudge  from  the  parts  we  have  examined,  to  be  a 
careful  and  clear  outline  oj  the  principles  of  the  common  lazv.  It  is  veiy  readable  ;  and 
not  only  students,  but  tiiauy  practitioners  and  the  public,  might  benefit  by  a  perusal  of  its 
pages.''  —.Solicitors'  Journal. 
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Eighth  Edition,  in  Svo,  price  151.,  cloth, 

A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT  OF  JUDICATURE, 

IN    THE    KING'S    BENCH    AND    CHANCERY    DIVISIONS. 

Eighth  Edition. 

Intended  for  the   use  of  Students   and  the   Profession. 
By  John  Indermaur,  Solicitor, 

"The  eighth  edition  of  Indermaur's  'Manual  of  Practice'  (London:  Stevens  and  Haynes),  chieny 
called  for  by  reason  of  the  Order  XXX.,  has  also  been  partly  rewritten  and  improved  in  arrangement  and 
detail.  While  primarily  designed  for  students,  we  may  mention  that  it  will  be  found  a  useful  companion  to 
the  White  Book." — Law  Times. 

"The  arrangement  of  the  book  ia  good,  and  references  are  given  to  the  leading  decisions.  Copious 
references  are  also  given  to  the  rules,  so  that  the  work  forms  a  convenient  guide  to  the  larger  volumes  on 
practice.  It  is  a  very  successful  attempt  to  deal  clearly  and  concisely  with  an  important  and  complicated 
subject." — Solicitors  Journal. 

Eighth  Edition,  in  Svo,  price  6^.,  cloth, 

AN    EPITOME   OF   LEADING    COMMON    LAW    CASES; 

WITH  SOME  SHORT  NOTES  THEREON. 

Chiefly  intended  as  a  Guide  to  "  Smith's  Leading  Cases."     By  John  Indermaur, 

Solicitor  (ClitTord's  Inn  Prizeman,  Michaelmas  Term,  1S72). 
"  VVe  h.ive  received  the  tliird  edition  of  the  '  Epitome  of  Leading  Common  Law  Cases,'  by  Mr.  Inder- 
maur, Solicitor.    The  first  edition  of  this  work  was  published  in  February,  1S7J,  the  second  in  April,  1874: 
and  now  we  have  a  third  edition  dated  September,  1875.     No  better  proof  of  the  value  of  this  book  can  be 
furnished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition." — Lalu  Journal. 

Eighth  Edition,  in  Svo,  price  6^.,  cloth, 

AN  EPITOME  OF  LEADING  CONVEYANCING  AND  EQUITY  CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 
By  John  Indermaur,   Solicitor,   Author  of  **An  Epitome  of  Leading 
Common  Law  Cases." 
"We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey- 
ancing and  ELjuity  Cases.     The  work  is  very  well  done." — Laiv  Jiuifs. 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — for  whom  it  is  especially 
intended.     Mr.  Indermaur  will  soon  be  known  as  the  '  Students*  Friend."  " — Canada  Law  Jourital, 

Sixth  Edition,  Svo,  price  6^.,  cloth, 

THE   ARTICLED   CLERK'S   GUIDE   TO   AND 
SELF-PREPARATION    FOR   THE    FINAL    EXAMINATION. 

Containing  a  Complete  Course  of  Study,  with  Books  to  Read,  List  of  Statutes,  Cases, 
Test  Questions,  lVc,  and  iniendtrd  for  the  use  of  those  Articled  Clerks  who  read 
by  themselves.     By  John  Indermaur,  Solicitor. 

"In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  Intermediate 
examination  to  the  Final.  His  advice  is  practical  and  sensible  :  and  if  the  course  of  study  he  recommends 
is  intelligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufi&cient 
to  carry  nim  through  the  Final  Examination." — Solicitors'  Jourttal. 

Just  Published,  in  Svo,  price   \os.   net,    cloth. 

THE   ARTICLED   CLERK'S   GUIDE   TO    THE 
INTERMEDIATE    EXAMINATION, 

As  it  now  exists  on  Stephen's  Commentaries.  Containing  a  complete  Scheme  of 
Work,  Notes  and  Test  Questions  on  each  Chapter  :  List  of  Statutes.  Also  a 
complete  .Selected  Digest  of  the  whole  of  the  Questions  and  Answers  set  at 
the  Exaitiinations  on  those  parts  o(  "  Stephen "  now  examined  on,  up  to 
Januaiy  1902.  Intended  for  the  use  of  all  Articled  Clerks  who  have  not  yet 
passed  the  Intermediate  Examination.     Charles  TiiwAiriiS,  Solicitor. 
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Now  ready,  in  8vo,  price  7^.  6«'. ,  cloth. 

THE 

LAW  OF  CONTRACT  OF  SALE. 

CONTAINED    IN  A    COURSE    OF   SIX   LECTURES. 
Delivered  by  WILLIAM  WILLIS, 

ONE   OF    HIS    MAJESrv's   COUNSEL, 
AT    THE    REQUEST    OF 

THE   COUNCIL  OF   LEGAL   EDUCATION. 


Now  ready,  in  Crown  Svo,  price  y.  net, 

AN    ANALYSIS   OF 

TASWELL-LANGMEAD'S  CONSTITUTIONAL  HISTORY. 

IJV  A.  M.  WILSHERE. 

Late  Exhibitioner  of  the  University  of  London. 
Fifth  Edition,  in  crown  Svo,  price   \2.s.  6(/. ,  cloth, 

AN   EPITOME  OF  CONVEYANCING   STATUTES. 

Extending  from  13  Edw.  I.  to  the  End  of  55  &  56  Victori.*.  Fidh 
Edition,  with  Short  Notes.  By  George  Nichols  Marcy,  of  Lincoln's  Inn, 
Barrister-at-Law. 

In  royal  Svo,  price  5^.,  cloth, 

ANALYTICAL  TABLES 

OF 

THE    LAW    OF    REAL    PROPERTY; 

Drawn  up  chiefly  from  STEPHEN'S  BLACKSTONE,  with  Notes. 
By  C.  J.  TARRING,  of  the  Inner  Temple,  Barrister-at-Law. 

*'  Great  care  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tables,  which  will  be 
found  of  much  service  to  students  of  the  Law  of  Real  Property." — Law  Times. 

In  Svo,   1S75,   price  6^.,  cloth, 

THE   STUDENTS'   GUIDE   TO    THE 
JUDICATURE    ACTS, 

AND  THE   RULES  THEREUNDER: 

Being  a   book    of  Questions  and  Answers  intended  lor  the  use   of  Law  Students. 
By  John  Indermaur,  Solicitor. 
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Now  ready,  Ninth  Eililion,  in  8vo,  price  20s.,  cloth, 

PRINCIPLES  OF  THE  CRIMINAL  LAW. 

INTENDED  AS  A   LUCID  EXPOSITION   OF    THE  SUBJECT  FOR 
THE    USE  OF  STUDENTS  AND    THE   PROFESSION. 

By    SEYMOUR    F.    HARRIS,    B.C.L.,    M.A.    (Oxon.), 

AUTHOR    OF    "a  CONCISE    UIGEST    OF    THE   INSTITUTES   OF   <;AIUS    AND    JUSTINIAN." 

NINTH   EDITION. 
Bv  C.  L.  ATTENBOROUGH,  of  the  Inner  Temple,   Bariisterat-Law. 


REVIEWS. 

"  Messrs.  Stevens  &  Haynes  have  just  issued  the  Seventh  Eilitioii  of  their  well  known  text-book, 
*  Harris's  Principles  of  the  Criminal  Law.'  F'or  the  present  edition  Mr.  Cliarles  L.  AtleTiborough, 
of  the  Inner  Temple,  Barrister-at-Law.  is  responsible.  He  has  brought  the  work  up  to  date,  and 
ensured  for  it  a  further  career  of  usefulness  as  the  leading  student's  text-book  upon  the  Criminal 
Law." — Laiv  Times. 

"This  work  is  pretty  well  known  as  one  designed  for  the  student  who  is  preparing  for  examination, 
and  for  the  help  of  young  practitioners.  Among  articled  clerks  it  has  long  enjoyed  a  popularity  which 
is  not  likely  to  be  interfered  with.  .  .  .  We  have  been  carefully  through  the  new  edition  and  can 
cordially  commend  it." — Lmv  Stndeni's  yournal. 

"The  book  must  he  good,  and  must  meet  a  demand,  and  Harris's  Criminal  Law  remains  as  it  has 
always  been,  an  excellent  work  for  obtaining  that  kind  of  theoretical  knowledge  of  ttie  criminal  law 
which  is  so  useful  at  the  University  Examinations  of  Oxford  and  Cambridge." — Law  Notes. 

"The  characteristic  of  the  present  Edition  is  the  restoration  to  the  book  of  the  character  of  'a  concise 
exposition'  proclaimed  by  the  title-page.  Mr.  Attenborough  has  carefully  pruned  away  the  excrescences 
which  had  arisen  in  successive  editions,  and  has  improved  the  work  both  as  regards  terseness  and  clearness 
of  exposition.  In  both  respects  it  is  now  an  excellent  student's  book.  The  text  is  very  well  broken  up 
into  headings  and  paragraphs,  with  short  marginal  notes — the  importance  of  which,  for  the  convenience 
of  the  student,  is  too  often  overlooked." — Solicitors'  Jottrtiai, 

**  The  favoitral-U  opinion  tve  expj-essed  of  the  first  edition  of  this  work  appears  to  have 
been  justified  by  the  reception  it  has  met  with.  Looking  through  this  7iew  Edition^  ive  see 
no  reason  to  modify  the  praise  ive  bestoived  on  the  former  Edition,  The  recent  cases  have 
been  added  and  the  provisions  of  the  Summary  furisdiction  Act  are  noticed  in  the  chapter 
relating  to  Summary  Convictions.  The  book  is  one  of  the  best  manuals  of  Criminal  Imxv 
for  the  student,'' — SOLICITORS'  Journal. 

*'  There  is  no  lack  of  Works  on  Criminal  Law,  but  theie  was  room  for  such  a  useful 
handbook  of  Principles  as  Mr.  Seymour  Ilairis  has  supplied.  Accustomed^  by  his  previous 
labours^  to  the  task  of  analysing  the  laiv,  Mr.  Harris  has  brought  to  bear  upon  his  present 
work  qualifications  -veil  adapted  to  secure  the  successful  accomplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  an  ambitious  one,  for  it  does  not  pretend  to  soar 
above  utility  to  the  youm^  practitioner  and  the  student.  For  both  these  classes,  and  for  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr,  Harris  has  produced 
a  clear  and  convenient  Epitome  of  the  Law, ^'' — Law  Magazine  and  Review. 

"This  work  purports  to  contain  'a  concise  exposition  of  the  nature  of  crime,  the  various  offences  punish- 
able by  the  English  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions,'  with  tables 
of  offences,  punishments,  and  statutes.  The  work  is  divided  into  four  books.  Book  L  treats  of  crime,  its 
divisions  and  essentials  ;  of  persons  capable  of  committing  crimes  ;  and  of  principals  and  accessories. 
Book  IL  deals  with  offences  of  a  public  nature  ;  offences  against  private  persons  ;  and  offences  against  the 
property  of  individuals.  Each  crime  is  discussed  in  its  turn,  with  as  much  brevity  as  could  well  be  used 
consistently  with  a  proper  explanation  of  the  legal  characteristics  of  the  several  offences.  Book  IIL 
explains  criminal  procedure,  including  the  jurisdiction  of  Courts,  and  the  various  steps  in  the  apprehension 
and  trial  of  criminals  from  arrest  to^punishment.  This  part  of  the  work  is  extremely  well  done,  the 
description  of  the  trial  being  excellent,  and  thoroughly  calculated  to  impress  the  mind  of  the  uninitiated. 
Book  IV.  contains  a  short  sketch  of 'summary*  convictions  before  magistrates  out  of  quarter  sessions.'  The 
table  of  offences  at  the  end  of  the  volume  is  most  useful,  and  there  is  a  very  full  index.  Altogether  we 
must  congratulate  Mr.  Harrison  his  adventure." — Laiv  Journal. 


2b  WORKS    FOR    LAW  STUDENTS. 

Second  Edition,  in  crown  8vo,  price  5^.  6a.,  cloth, 

THE  STUDENTS'  GUIDE  TO   BANKRUPTCY; 

lieing  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Questions  and 
Answers,  and  comprising  all  Questions  asked  at  the  Solicitors'  Final  Examinations 
in  Bankruptcy  since  the  Bankruptcy  Act,  1883,  and  all  important  Decisions  since 
that  Act.  By  John  Indermaur,  Solicitor,  Author  of  "  Principles  of  Common 
Law,"  &c.  &c. 


In  i2mo,  price  5^.  6il.,  cloth, 

A  CONCISE  TREATISE  ON  THE  LAW  OF  BILLS  OF  SALE, 

FOR  THE  USE  OF  LAWYERS,  LAW  STUDENTS,  AND  THE  PUBLIC. 

Embracing  the  Acts  of  1878  and  1882.  Part  I.— Of  Bills  of  Sale  generally.  Part  II.— 
Of  the  Execution,  Attestation,  and  Registration  of  Bills  of  Sale  and  satisfaction 
thereof.  Part  III.— Of  the  Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. 
— Of  Seizing  under,  and  Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c. 
By  John  Indermaur,  Solicitor. 

"  The  object  of  the  book  is  thoroughly  practical.  Those  who  want  to  be  told  exactly  what  to  do  and 
where  to  go  when  they  are  registering  a  bill  of  sale  will  find  the  necessary  information  in  this  little  book." 
— Law  youmal. 

Second  Edition,  in  8vo,  price  4^. ,  cloth, 

A  COLLECTION  OF  LATIN  MAXIMS  &  PHRASES. 

LITERALLY  TRANSLATED. 

INTENDED  FOR  THE  USE  OF  STUDENTS  FOR  ALL  LEGAL  EXAMINATIONS. 

Second  Edition,  by  J.  N.  COTTERELL,  Solicitor. 

"  The  book  seems  admirablyadapted  as  a  book  of  reference  or  students  who  come  across  a  Latin  maxim 
in  their  reading." — Laiv  JottT^ial, 


In  one  volume,  Svo,  price  95.,  cloth, 

LEADING   STATUTES   SUMMARISED, 

FOR    THE    USE    OF    STUDENTS. 
By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAV's  INN,  LATE  SCHOLAR  OF  TRINITY  COLLEGE,  OXFORD  '. 
AUTHOR  OF  "  LEADING  CASES  IN  CONSTITUTIONAL  LAW  BRIEFLY  STATED." 

Third  Edition,  in  Svo,  enlarged,  price  6j'.,  cloth, 

LEADING   CASES   IN    CONSTITUTIONAL    LAW 

Briefly  Stated,  with  Introduction  and  Notes. 
By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAV'S  INN,  LATE  SCHOLAR  OF  TRINITY  COLLEGE,  OXFORD. 

Third  Edition  by  C.  L,  ATTENBOROUGII,  of  the  Inner  Temple,  Barrister-at-Law. 

"Mr.  E.  C.  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  principal  cases  illustrating  Con- 
stitutional Law,  that  is  to  say,  all  cjuestions  as  to  the  rights  or  authority  of  the  Crown  or  persons  under  it, 
as  regards  not  merely  the  constitution  and  structure  given  to  the  gaverning  body,  but  also  the  mode  in 
which  the  sovereign  power  is  to  be  exercised.  In  an  introductory  essay  Mr.  Thomas  gives  a  very  clear  and 
intelligentsurvey  of  the  genera  1  functions  of  the  Executive,  and  the  principles  by  which  they  are  regulated  ; 
and  then  follows  a  summary  of  leading  cases." — Saturday  Rezneiv. 

'*  Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitome  of  the  familiar  leading  cases." — Law 
Tivies. 
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Second  Edition,  in  crown  8vo,  price  I2J.  6rt.,  cloth, 

THE  BANKRUPTCY  ACT,  1883, 

With   Notes  of  all  the  Cases  decided  under  the  Act  ; 
The  consolidated  RULES  and  FORMS,  1886  ;  The  Debtors  Act,  1869,  so 

FAR  AS   APPLICAHLE    TO   BANKRUPTCY    MaTIERS,    Willi     KULES    AND    FORMS 

thereunder;  the  Bills  of  Sale  Acts,  1S7S  and  1882; 
Board  of  Trade  Circulars  and   Forms,  and   List  of  Ofi'icial   Receivers  ;  Scale  of  Costs, 
Fees,   and   Percentages,    1SS6;   Orders  of  the    Bankruptcy   Judge   of  the   High 
Court ;  and  a  Copious  Index. 

Bv   WILLIAM   HAZLITT,  Esq.,    and  RICHARD  RINGWOOD,  M.A., 

SENIOR    RKt;iSTKAK    IN    BANKKUfTCV,  OP    THE    MIDDLE  TEMPLE,    ESQ.,    BAKKISTEK-AT-LAW. 

Second  Edition,  by  R.  RINGWOOD,  M.A.,  Barrister-at-Law. 

**  This  is  a  very  handy  edition  of  the  Act  and  Rules The  cross  references  and  marginal 

relerences  to  corresponding  provisions  of  the  Act  of  1869  are  exceedingly  useful There  is  a  vcrj* 

full  index,  and  the  book  is  admirably  ^x'siw^A"  Solicitors'  J  onnial. 


Part  I.,  price  ^s.  6(/. ,  sewed, 

LORD     WESTBURY'S     DECISIONS      IN     THE 

EUROPEAN    ARBITRATION.     Reported  by  Francis  S.  Reilly, 

of  Lincoln's  Inn,  Barrister-at-Law, 

Parts  L,  IL,  and  III.,  price  25J.,  sewed, 

LORD   CAIRNS'S  DECISIONS   IN  THE  ALBERT 

ARBITRATION.         Reported  by  Fbanci.s  S.   Reilly,    o(    Lincoln's   Inn, 
Barrister-at-Law. 


Second  Edition,  in  royal  8vo,  price  30j-.,  cloth, 
A   TREATISE   ON 

THE    STATUTES   OF    ELIZABETH    AGAINST 
FRAUDULENT   CONVEYANCES. 

Thk  Bn.i.s  OF  Sale  Acts  1878  and  1SS2  and  the  LAW  OF  VOLUNTARY 
DISPOSITIONS  OF  PKOPEkTV. 

By  the  late   H.  W.  MAY,  B.A.  (Ch.  Ch.  Oxford). 

Second  Edition,  thoroughly  revised  and  enlarged,  by  S.  Wortiiingtox  WoRrmNfn'ON, 
of  the  Inner  Temple.  Barrister-at-Law  ;  Editor  of  the  "  Married  Women's 
Property  Acts,"  5th  eiliiion,  by  the  late  J.  R.  Griffith. 


"  In  conclusion,  we  can  henrtily  recommend  this 
book  to  our  readers,  not  only  to  those  who  are  in 
large  practice,  and  who  merely  want  a  classified 
list  of  cases,  but  to  those  who  have  both  the  desire 
and  the  leisure  to  enter  upon  a  systematic  study  of 
our  law." — Solicitors   yourrial. 

"  \%  Mr.  Worihingion  points  out,  since  Mr.  May 
wrote,  the  '  Bills  of  Sale  Acts'  of  1878  and  1882 
have  been  passed  ;  the  '  Married  Women's  Property 
Act,  1882 '(making  settlements  by  married  women 
void  as  against  creditors  in  cases  in  which  similar 
settlements  by  a  man  would  be  void),  and  the 
'  Bankruptcy  Act,  1883.'  These  Acts  and  the  deci- 
sions upon  them  have  been  handled  by  Mr.  Worth- 
ington  in  a  manner  which  shows  that  he  is  master 
of  his  subject,  and  not  a  slavish  copyist  of  sections 
and  head-notes,  which  i-  a  vicious  propensity  of 
many  modern  compilers  of  text-books,  His  lable 
of  Cases  (with  reference  to  all  the  reports  ,  is 
admirable,  and  his  Index  most  exhaustive." — Law 
Times. 

"The  results  of  the  authorities  appear  to  be 
given  well  and  tersely,  and  the  treatise  will,  we 
think,  be  found  a  convenient  and  trustworthy  book 
of  reierence." — Lmu  Journal. 


"Air.  Wonhington's  work  appears  to  have  been 
conscientious  ;ind  exhaustive." — Saturday  Review. 

*'  Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  cauld 
be.  ,  .  ,  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character." 
— Solicitors'  journal. 

"  The  subject  and  the  work  are  both  ver>'  good. 
The  former  is  well  chosen,  new,  and  interesting  ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours." 
— American  Law  Review. 

"We  are  happy  to  welcome  his(Mr.  May's)work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours. 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  possible,  without  doinR 
so  at  the  expense  of  perspicuity,  or  by  the  omission 
of" any  important  points.'" — Law  Tftirrt. 
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In  one  volume,  medium  8vo,  price  38^.,  cloth  ;  or  in  half-roxbuigh,  42J., 

A   HISTORY   OF  THE    FORESHORE 

AND    THE    LAW    RELATING    THERETO. 

With  a  Hitherto  Unpublished  Treatise  by  Lord  Hale,  Lord  Hales 
"  De  Jure  Maris,"  and  ihe  Third  Edition  of  Hall's  Essay  on  the 

RIGHTS    OF    THE    CROWN    IN    THE    SEA-SHORE. 

With  Notes,  and  an  Appendi.x  relating  to  Fisheries. 
Bv    STUART    A.    MOORE,    F.S.A., 

OF   THE   INNER   TEMPLE,     BARRISTER- AT-LAW. 


"This  work  is  nominally  a  third  edition  of  the 
late  Mr.  Hall's  essay  on  the  rii^hts  of  the  Crown  in 
the  Sea-shore,  but  in  reality  is  an  absolutely  new 
production,  for  out  of  some  goo  odd  pages  Hall's 
essay  takes  up  but  227.  Mr.  Moore  has  written  a 
book  of  great  importance,  which  should  mark  an 
epoch  in  the  history  of  the  rights  of  the  Crown  and 
the  subject  in  the  litus  maris,  or  foreshore  of  the 
kingdom.  Hall's  treatise  (with  Loveland's  notes)  is 
set  out  with  fresh  notes  by  the  present  editor,  who 
is  anything  but  kindly  disposed  towards  his  author, 
for  his  notes  are  nothing  but  a  series  of  exposures 
of  what  he  deems  to  be  Hall's  errors  and  misrepre- 
sentations. Mr.  Moore  admits  his  book  to  be  a 
brief  for  the  opposite  side  of  the  contention  sup- 
ported by  Hall,  and  a  more  vigorous  and  argu- 
mentative treatise  we  have  scarcely  ever  seen.  Its 
arguments  are  clearly  and  broadly  disclosed,  and 
supported  by  a  wealth  of  facts  and  cases  which 
show  the  research  of  the  learned  author  to  have 
been  most  full  and  elaborate.  .  .  .  There  is  no 
doubt  that  this  is  an  important  work,  which  must 
have  a  considerable  influence  on  that  branch  of  the 
law  with  which  it  deals.  That  law  is  contained  in 
ancient  and  most  inaccessible  records  ;  these  have 
now  been  brought  to  light,  and  it  may  well  be 
that  important  results  to  the  subject  may  flow 
therefrom.  The  Profession,  not  to  say  the  general 
public,  owe  the  learned  author  a  deep  debt  of 
gratitude   for    providing    ready   to    hand    such    a 


wealth  ot  materials  for  founding  and  building  up 
arguments.  Mr.  Stuart  Moore  has  written  a  work 
which  must,  unless  his  contentions  are  utterly  un- 
founded, at  once  become  the  standard  text-book  on 
the  law  of  the  Sea-shore." — Laio  Times,  Dec.  ist. 

"  Mr.  Stuart  Moore  in  his  valuable  work  on  the 
Foreshore." — The  Tif/ies. 

"  Mr.  Stuart  Moore's  work  on  the  title  of  the 
Crown  to  the  land  around  the  coast  of  England 
lying  between  the  high  and  low  watermark  is 
something  more  than  an  ordinary  law  book.  It  is 
a  history,  and  a  very  interesting  one,  of  such  land 
and  the  rights  exercised  over  it  from  the  earliest 
times  to  the  present  day  ;  and  a  careful  study  of 
the  facts  contained  in  the  book  and  of  the  argu- 
ments brought  forward  can  scarcely  fail  to  convince 
the  reader  of  the  inaccuracy  of  the  theory,  now  so 
constantly  put  forward  by  the  Crown,  that  without 
the  existence  of  special  evidence  to  the  contrary, 
the  land  which  adjoins  riparian  property,  and 
which  is  covered  at  high  tide,  belongs  to  the 
Crown  and  not  to  the  owner  of  the  adjoining 
manor.  The  list  which  Mr.  Moore  gives  of  places 
where  the  question  of  foreshore  has  been  already 
raised,  and  of  those  as  to  which  evidence  on  the 
subject  exists  amongst  the  public  records,  is  valu- 
able, though  by  no  means  exhaustive ;  and  the 
book  should  certainly  find  a  place  in  the  library  of 
the  lord  of  every  riparian  manor." — Morning  Post. 


In  one  volume,  8vo,  price  I2J.,  cloth, 
A   TREATISE    ON    THE   LAW    RELATING   TO   THE 

POLLUTION  AND  OBSTRUCTION  OF  WATER  COURSES ; 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers 

Pollution. 

Bv    CLEMENT    HIGGINS,    M.A.,   F.C.S., 

OF    THE    INNER    TEMPLE,   BARRLSTHR-AT-LA W. 


'*As  a  compendium  of  the  law  upon  a  special 
and  rather  intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  value,  and  more 
especially  to  those  who  have  to  advi-ie  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Prevention  Act,  1876,  or  to  adjudicate  upon 
tho?e  proceedings  when  brought."— /?7V/t  Lazv 
Times. 

"We  can  recommend  Mr.  Higgins  Manual  as 
the  best  guide  we  possess."— /*«(^//<:  Health. 

"County  Court  Judges,  Sanitary  Authorities, 
and  Riparian  Owners  will  find  in  Mr.  Higgins' 
Treatise  a  valuable  aid  in  obt;iining  a  clear  notion 
of  the  Law  on  the  Subject.  Mr.  Higgins  has 
accomplished  a  work  for  which  he  will  readily  be 
recognised  as  having  special  fitness   on  account  of 


his  practical  acquaintance  both  with  the  scientific 
and  the  legal  aspects  of  his  subject." — Law  Alaga- 
zine  and  Ke^'iew. 

"The  volume  is  very  carefully  arranged  through* 
out,  and  will  prove  of  great  utility  both  to  miners 
and  to  owners  of  land  on  the  banks  of  rivers." — 
The  Mining  yournai. 

"Mr.  Higgins  writes  tersely  and  clearly,  while 
his  facts  are  so  well  arranged  that  it  is  a  pleasure 
to  refer  to  his  book  for  information  ;  and  altogether 
the  work  is  one  which  will  be  found  very  useful  by 
all  interested  in  the  subject  to  which  it  relates." — 
Engineer. 

.\  compact  and  convenient  manual  of  the  law 
on  the  subject  to  which  it  relates."  —  Solicitors,^ 
yoitrnal. 
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In  Svo,  Sixth  Edition,  price  2Sj.,  cloth. 

MAYNE'S      TREATISE 

ON 

THE    LAW    OF    DAMAGES. 

SIXTH     EDITION. 
REVISED    AND    PARTLY    REWRITTEN. 

BV 

JOHN        D.       MAYNE, 

OF   THE   INNER    TEMPLE,    BAKKISTEK-AT-I.AW  ; 
AND 

His    Honor    Judge    LUMLEY     SMITH,     K.C. 

"  '  Mayne  on  Damages  '  has  now  become  almost  a  classic,  and  it  is  one  of  the  books  which 
we  cannot  afford  to  have  not  up  to  date.  We  are  therefore  pleased  to  have  a  new  Edition,  and 
one  so  well  written  as  that  before  us.  With  the  authors  we  regret  the  increasing  size  of  tlie 
volume,  but  bulk  in  such  a  case  is  better  than  incompleteness.  Every  lawyer  in  practice 
should  have  this  book,  full  as  it  is  of  practical  learning  on  all  branches  of  the  Conunon  Law. 
The  work  is  unique,  and  this  KJition,  like  its  predecessors,  is  indispensable." — Lazv  Journal, 
April,  1894. 

"  Few  books  have  been  better  kept  up  to  the  current  law  than  this  treatise.  The  earlier  part 
of  the  book  was  remodelled  in  the  last  edition,  and  in  the  present  edition  the  chapter  on 
Penalties  and  Liquidated  Damages  has  been  rewritten,  no  doubt  in  consequence  of,  or  with 
regard  to,  the  elaljorate  and  exhaustive  judgment  of  the  late  Master  of  the  Rolls  in  iValiis  v. 
Smilh  (31  W.  K.  214  ;  L.  R.  21  Ch.  D.  243).  Tlie  treatment  of  the  subject  by  the  authors  is 
admirai)ly  cle;\r  and  concise.  Upon  the  point  involved  in  Waliis  v.  Smitli  they  say  :  '  The 
result  is  that  an  agreement  with  various  covenants  of  different  importance  is  not  to  be  governed 
by  any  inflexible  rule  peculiar  to  itself,  but  is  to  be  dealt  with  as  coming  under  the  general  rule, 
that  the  intention  of  tlie  parties  themselves  is  to  be  considered.  If  they  have  said  that  in  the 
case  of  any  breach  a  fixed  sum  is  to  be  paid,  then  tliey  will  be  kept  to  their  agreement,  unless 
it  would  lead  to  such  an  absurdity  or  injustice  that  it  nuist  be  assumed  that  they  did  not  mean 
what  they  said."  This  is  a  very  fair  summary  of  the  judgments  in  Waliis  v.  Smith,  especially 
of  that  of  Lord  justice  Cotton  ;  and  it  supplies  the  nearest  approach  which  can  be  given  at 
present  to  a  rule  for  practical  guidance.  We  can  heartily  commend  this  as  a  carefully  edited 
edition  of  a  thoroui^hly  good  book." — Solicitors'  Journal. 

**  Dtii-iti'^  the  txvcnty-two  years  which  have  elapsed  since  the  publication  of  this  well-known 
work,  its  reputation  has  been  steadily  gi-owing,  and  it  has  long  since  become  the  recognised 
authoiity  on  the  important  subject  of  which  it  treats.'^ — Law  Magazine  and  Revirw. 


"This  edition  of  what  has  become  a  standard 
work  ha'^  the  atlv.intage  of  appearing  under  the 
supervision  of  the  original  author  as  well  as  of 
Mr.  Lumley  Smith,  the  editor  of  the  second  edition. 
The  result  is  most  sati^ifactory.  Mr.  Lumley 
Smith's  edition  was  ably  and  conscientiously  pre- 
pared, and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  his  accuracy  and  learning. 
At  the  same  time  the  book  has  doubtless  been 
improved  by  the  reappearance  of  its  author  as  co- 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirely  rewritten. 

"  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  arc  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  prin- 
ciples than  in  contracts;  indeed,  sometimes  it  is 
impossible  to  say  they  are  governed  by  any  prin- 
ciples at  all.  In  actions  for  injuries  to  the  person  ot 
reputation,  for  example,  a  judge  cannot  do  more 
than  give  a  general  direction  to  the  jury  to  give 


what  the  facts  proved  in  their  judgment  required. 
And,  according  to  the  better  opinion,  they  may  give 
damages  *  for  example's  sake,'  and  mulct  a  rich 
man  mere  heavily  than  a  poor  one.  In  actions  for 
injuries  to  properly,  however,  '  vindictive  *  or 
'exemplary'  damages  cannot,  except  in  veryraie 
cases,  i)e  awarded,  but  must  be  limited,  as  in  con- 
tract, to  the  actual  harm  suslained. 

"It  is  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
has  Vieen  made.  The  editors  modestly  express  a 
hope  that  all  the  English  as  well  as  tlie  principal 
Irish  decisions  up  to  tne  dale  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should  add 
that  the  wliole  work  has  been  thoroughly  revised  " — 
Solicitors'  Journal. 


*'  This  text-book  is  so  7uell  known,  not  only  as  the  highest  authority  on  the  subject  treated 
of  but  as  one  of  the  best  text-books  ever  written^  that  it  would  be  idle  for  us  to  speak  cf  it 
in  the  words  of  commendation  that  it  deserves.  It  is  a  work  that  no  practising  lawyer  can 
do  without,^' — Canada  Law  Journal. 
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In  crown  Svo,  price  4i.  bJ.,  clolh, 

ABSTRACT     DRAWING.     Containing   Instructions  on 

the  Drawing  of  Abstracts  of  Title,  and  an  Illustralive  Appendix.     By  C.  E.  Scott, 
Solicitor. 

"This  little  book  is  intended  for  the  assistance  of  those  who  have  the  framing  of  abstracts  of  title 
entrusted  to  their  care.     It  contains  a  number  of  useful  rules,  and  an  illustrative  appendix. "—Z-rt7o  Times, 

"  A  handy  book  for  all  articled  clerks." — Lain  Students'  Journal. 

y  Solicitors  who  have  articled  clerks  would  save  themselves  much  trouble  if  they  furnished  tlieir  clerks 
with  a  copy  of  this  little  book  before  putting  them  on  to  draft  an  abstract  of  a  heap  of  title  deeds."  —Laiv 
Notes. 

"  The  book  ought  to  be  perused  by  all  law  students  and  articled  clerks." — Red  Tape. 

Second  Edition,  in  crown  Svo,  price  7J.,  cloth, 

THE    LAW    RELATING    TO    CLUBS. 

By  the  I.ATE  JOHN  WERTHEIMER,  Barrister-at-Law. 
Second  Edition,  by  A.  W.  CHASTER,  Barrister-at-Law. 


"A  convenient  handbook,  drawn  up  with  great 
judgment  and  perspicuity." — Mo'ming;  Post. 

"  Both  useful  and  interesting  to  those  interested 
in  club  management." — Lmv  Times. 

"  Mr.  Wertheimer's  history  of  the  cases  is  com- 
plete and  well  arranged." — Saturday  Revietn. 


"  This  is  a  very  neat  little  book  on  an  inteiestinc 
subject.  The  law  is  accurately  and  well  expressed." 
'—Law  youi-nal. 

"This  is  a  very  handy  and  complete  Utile  work. 
This  excellent  little  treatise  should  He  on  the  table 
of  every  club." — Pump  Court. 


In  Svo,  price  2j.,  sewed, 

TABLE  of  the  FOREIGN   MEECANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Chari.es 
Lyon-Caf.n,  Professeur  agrege  a  la  Faculte  de  Droit  de  Paris  ;  Professeiir  a 
I'Ecole  libre  des  Sciences  politiques.  Translated  by  Napoleon  Arci.es, 
Solicitor,  Paris. 

In  one  volume,  demy  Svo,  price  105'.  bd.,  cloth, 

PRINCIPLES  OF  THE   LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  and  DELIVERY.  By  John  Houston,  of  the  Middle  Temple, 
Barrister-at-Law. 

In  Svo,  price  ic».,  cloth, 

THE   TRIAL   OF   ADELAIDE    BARTLETT    FOR 

MURDER;  Complete  and  Revised  Report.  Edited  by  Edward  Beal,  B.A., 
of  the  Middle  Temple,  Barrister-at-Law.  With  a  Preface  by  Sir  Edward 
Clarke,  K.C. 

In  Svo,  price  \os.  dd.,  cloth, 
A    REPORT    OF    THE    CASE    OF 

THE    QUEEN   y.  GURNEY  AND    OTHERS, 

In  the  Court  of  Queen's  Bench  liefore  the  Lord  Chief  Justice  Cockhurn.  With  Intro- 
duction, containing  History  of  the  Case,  and  Examination  of  the  Cases  at  Law 
and  Equity  applicable  to  it.     By  W.  F.  FiNLASON,  Barrister-at-Law. 

In  royal  Svo,  price  lOJ.  6(/.,  cloth. 

THE  PRACTICE  OF  EQUITY  BY  WAY  OF  REVIVOR  AND  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills.  By  Loftus  Leigh  Pemkerton, 
of  the  Chancery  Registrar's  Office. 


STEVENS   &•    HAVNES,    BELL    YARD,    TEMPLE    BAR,  83 

In  8vo,  price  12s.  6J.,  cloth, 

THE   ANNUAL    DIGEST    OF    MERCANTILE 
CASES    FOR    THE    YEARS    1885    AND    1886. 

Being  a  Digest  of  the  Decisions  of  the  English,  Scotch  and  Irish  Courts 
ON  Matters  relating  to  Commerce. 

By  JAMES  A.  DUNCAN,  M.A.,  LL.B.,  Trin.  Coll.,  Camb., 

AND    OF   THE   INNER   TEMPLE,    BARRISTER-AT-LAW. 

In  8vo,  1878,  price  6^.,  cloth, 
THE 

LAW  RELATING  TO  CHARITIES, 

especially  with  reference  to  the  validity  and  constructio.n  of 

CHARITABLE   BEQUESTS  AND  CONVEYANCES. 

Bv  FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Barrister-at-Law. 

Vols.  I.,  II.,  III.,  IV.,  and  V.,  Parts  I.  and  II.,  price  5/.  ys. 
REPORTS     OF    THE     DECISIONS     OF    THE 

JUDGES   FOR    THE   TRIAL   OF 
ELECTION    PETITIONS, 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARY    ELECTIONS    ACT.    1868. 
By  EDWARD   LOUGHLIN   O'MALLEY  AND  HENRY  HARDCASTLE. 

•,*   Vol.  IV.  Part  III.  and  all  after  are  Edited  by].  S.  Sandars  and  A.  P.  P.  Keep, 

Barristers-at-Law, 

In  one  volume,  8vo,  price  28^.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP ; 

WITH   SPECIAL  REFERENCE   TO   MATTERS   OF   RITUAL   AND 

ORNAMENTATION,   AND  THE   MEANS   OF   SECURING 

THE    DUE    OBSERVANCE    THEREOF, 

And  containing  in  ejctenso,  with  Notes  and  References,  The  Public  Worship  Regulation 
Act,  1874;  The  Church  Discipline  Act;  the  various  Acts  of  Uniformity;  the 
Liturgies  of  1549,  1552,  and  1 559.  compared  with  the  Present  Rubric;  the 
Canons  ;  the  Articles  ;  and  the  Injunctions,  Advertisements,  and  other  Original 
Documents  of  Legal  Authority.  By  Seward  Brice,  LL.D.,  of  the  Inner 
Temple,  Barrister-at-Law. 
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^tfbtna  snb  gjajitcs'  ^triea  o£  gtiprinta  of  the  ffiavla  gltpovters. 
SIR    BARTHOLOMEW    SHOWER'S    PARLIAMENTARY    CASES. 

In  8vo,  1876,  price  4/.  4.1.,  best  calf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

RESOLVED  AND  ADJUDGED  UPON  PETITIONS  &•   WRITS  OF  ERROR. 

FOURTH    EDITION. 

CONTAINING    ADDITIONAL   CASES    NOT    HITHERTO    REPORTED. 

REVISED    AND    EDITED    BY 

RICHARD    LOVELAND    LOVELAND, 

OF   THE  INNER    TEMPLE,    BARRISTER-AT-LA\V  ;    EDITOR    OF    "  KELYNG'S   CROWN    CASES,"   AND 
"hall's   ESSAV   O.N    THE   RIGHTS   OF   THE  CROWN    IN    THE  SEASHORE." 

"  Messrs.  Stevens  &  Haynes,  tlie  successful  publishers  of  the  Reprints  of  Bellewe, 
Cooke,  Cunningham,  Brookes's  New  Cases,  Choyce  Cases  in  Chancery,  William  Kelynge 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower's  Cases 
in  Parliament. 

"  The  volume,  although  beautifully  printed  on  old-fashioned  Paper,  in  old-fashioned 
type,  instead  of  being  in  the  quarto  is  in  the  more  convenient  octavo  form,  and  contains 
several  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

"  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

"Shower's  Cases  are  models  for  reporters,  even  in  our  day.  The  statements  of  the 
case,  the  argumentsofcounsel,  and  the  opinions  oftlie  Judges,  are  all  clearly  and  ably  given. 

*'  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  'be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.'" — Caiiaila  Law  Journal. 

BELLEWE'S    CASES,     T.     RICHARD    II. 

In  8vo,  i86g,  price  3/.  3.r. ,  bound  in  calf  antique, 

LES  ANS   DU   ROY   RICHARD   LE   SECOND. 

Collect'    ensenibr    hors    les    abridgments  de    Statham,    Fitzherbert    et    Brooke.        Per 

Richard  Bellewe,  de  Lincolns  Inne.  15S5.  Reprinted  from  the  Original 
Edition. 

"  No  public  library  in  the  world,  where  English  ;    highly  creditable  to   the   spirit  and   enterprise   of 

law  finds  a  place,  should  be  without  a  copy  of  this  I    private  publishers.     The  work  is  an  important  link 

edition  of  Bellewe." — Canada  Law  JournaL  \     in  our  legal  history  ;  there  are  no  year  books  of  the 

'    reign  of  Richard  U.,  and  Bellewe  supplied  the  only 

"We  have  here  ^/ac-shttHe  edition  of  Bellewe,  ■    substitute  by  carefully  extracting  and  collecting  all 

and  it  is  really  the  most  beautiful  and  admirable  the  cases  he  could  find,  and  he  did  it  in  the  most 

reprint    that   has  appeared  at  any  time.     It   i.^  a  convenient  form — that  of  alphabetical  arrangement 

perfect  gem  of  antique  printing,  and  forms  a  most  in  the  order  of  subjects,  so  that  the  work  is  a  digest 

interesting  monument   of  our  early  legal  history.  as  well  as  a  book  of  law  reports.     It  is  in  fact  a 

It  belongs  to  the  same  class  of  works  as  the  Year  '    collection   of  cases  of  the   reign   of  Richard    II., 

Book  of  Edward  I.  and  other  similar  works  which  arranged  according  to  their  subjects  in  alphabetical 

have   been   printed    in    our  own    time   under   the  I    order.     It  is  therefore  one  of  the  most  intelligible 

auspices  of  the   Master  of  the    Rolls;  but   is   far  1    and    interesting   legal    memorials    of  the   Middle 

superior   to  any  of  them,   and  is   in  this  respect  i    Ages." — Laiv  Tivies. 

CUNNINGHAM'S     REPORTS. 

In  Svo,  1S71,  price  3/.  3^.,  calf  antique, 
Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed  a  Proposal 
for    rendering   the   Laws  of  England   clear  and    certain,    humbly    offered  to  the 
Consideration  of   both    Houses   of    Parliament,     Third    edition,    with   numerous 
Corrections.     By  Thomas  Townsend  Bucknill,  Barrister-at-Law. 


"  The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 
of  England  clear  and  certain,' gives  the  volume  a 
degree  of  peculiar  interest,  independentof  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  which  ought,  for  the  information  of 
every  people,  to  be  printed  iii  letters  of  gold.  They 
are  as  follows:   'Nothing  conduces   more  to  the 


peace  and  prosperity  of  everj'  nation  than  good 
laws  and  the  due  execution  of  them.'  'I'he  history 
of  the  civil  law  is  then  rapidly  traced.  Next  a 
history  is  given  of  English  Reporters,  beginning 
with  the  reporters  of  the  Year  Books  from  i  Edw. 
III.  to  12  Hen.  Vlll. — being  near  200  years — and 
afterwards  to  the  time  of  the  author." — Canada 
Laiv   'journal. 
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^tebrns  snb  SJUHitcs'  .Scries  of  JUpvitits  of  the  ©arlg  Reporters. 
CHOYCE    CASES    IN    CHANCERY. 


In  Svo,  1870,  price  2/.  2J.,  calf  antique, 

THE   PRACTICE  OF  THE  HIGH  COURT  OF   CHANCERY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed. 
"This  volume,  in  paper,  type,  and  binding  (like  '  Bellewe's  Cases')  is  a  fac-simile  of  tlie  antique  edition. 
All  who  buy  the  one  should  buy  the  other." — Canada  Law  JonmaL 

In  Svo,  1872,  price  3/.  3-t.,  calf  antique, 

SIR   G.    COOKE'S   COMMON    PLEAS    REPORTS 

IN   THE   REIGNS   OF    QUEEN    ANNE,    AND   KINGS   GEORGE    I.    and    II. 

The  Third    Edition,   with  Additional  Cases  and   References  contained   in    the  Notes 
taken  from   L.  C.  J.   Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 

TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 

an  old  volume  of  Reports  may  be  produced  by  these 
modern  publishers,  whose  good  taste  is  onlyequalled 
by  their  enterprise."— Ca«rt(/<i  Laiv  JonmaL 


"  Law  books  never  can  die  or  remain  long  dead 
so  long  as  Stevens  and  Haynes  are  willing  to  con- 
tinue ihem  or  revive  them  when  dead.  It  is  cer- 
tainly surprising  to  see  with  wliai  facial  accuracy 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  Svo,  1873,  price  4/.  4J.,  calf  antique, 
Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgement,  and  arranged  under  years, 
with  a  table,  together  with  March's  (John)  Translation  £j/Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.    Svo.  1873, 


"  Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  making  a  new*  and 
corrected    edition     peculiarly    desirable,    Messrs. 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports." — Canada  Law 
youmaL 


KELYNGE'S   (W.)   REPORTS. 

In  Svo,  1S73,  price  4/.  4^.,  calf  antique, 
Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  gth  year  of  his  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lonls  Raymond  and  Ilardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     Svo.     1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  Svo,  1S73,  price  4/.  4^.,  calf  antique, 
Kelyng's  (Sir  I.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  11.,  with  Directions  to  Justices  of  the    Peace,  and  others;  to   which  are 
added.  Three  Modern  Cases,  viz.,  Armstrong  and  Lisle,   the  King  and  Plummet, 
the  Queen  and  Mawgridge.       Third  Edition,  containing  several  additional  Casts 
nroer  before  printed^  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  ok  High  Treason,  first  published  in  1793.     The  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-Law. 
"We  look  upon  this  volume  as  one  of  the  most    t    goodservicerenderedby  Messrs.  StevensandHajTies 
important  and  valuable  of  the  unique  reprints  of    ;    to  the  profession.  .  .  .  Should  occasion  arise,  the 
Messrs.  Stevens  and  Haynes.     Little  do  we  know        Crown  prosecutor,  as  well  as  counsel  for  the  prisoner, 


of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of 
the  reports  or  of  the  treatise  embodied  in  the  volume 
now  before  us,  will  give  the  reader  some  idea  of  the 


will  find  in  this  volume  a  complete  vade  mecum  of 
the  law  of  high  treason  and  proceedings  in  relation 
thereto." — Canada  Laiu  Jour-nal. 


36  STEVENS    &•    HAYNES,    BELL     YARD,    TEMPLE   BAR, 

Second  Edition,  in  8vo,  price  zts.,  cloth, 
A    CONCISE     TREATISE     ON 

PRIVATE  INTERNATIONAL  JURISPRUDENCE, 

BASED  ON  THE  DECISIONS  IN  THE  ENGLISH  COURTS 
By  JOHN    ALDERSON    FOOTE, 

OF  Lincoln's  INN,  barrister-at-law  ;  chancellor's  legal  medallist  and  senior  whewell  scholar 

OF  international  law,  CAMBRIDGE  UNIVERSITY,   1873  ;  SENIOR  STUDENT  IN  JURISPRUDENCE 
AND  ROMAN  LAW,  INNS  OF  COURT  EXAMINATION,  HILARY  TERM,   1874. 


*'This  work  seems  to  us  likely  to  prove  of  considerable  use  to  all  English  lawj'erswho  have  to  deal  with 
questions  of  private  international  law.  Since  the  publication  of  Mr.  Westlake's  valuable  treatise,  twenty 
years  ago,  the  judicial  decisions  of  English  courts  bearing  upon  different  parts  of  this  subject  have  greatly 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  examined,  and  that  the  conclusions 
to  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.  Moreover,  Mr.  Foote  has  done 
this  well." — Solicitors'  Joumal. 

"  Mr.  Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  all  who  have  to  deal  with  the 
class  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  question." — Saturday  Review ^ 
March  8,  1879. 

"  The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulated  in  the 
shape  of  explanation  and  actual  decision  on  the  interesting  matter  of  which  he  treats  ;  and  to  construct  a 
framework  of  private  international  law,  not  from  the  dicta  of  jurists  so  much  as  from  judicial  decisions  in 
English  Courts  which  have  superseded  them.  And  it  is  here,  in  compiling  and  arranging  in  a  concise 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such  good 
fruit.  As  a  guide  and  assistant  to  the  student  of  international  law,  the  whole  treatise  will  be  invaluable  : 
while  a  table  of  cases  and  a  general  index  will  enable  him  to  find  what  he  wants  without  trouble." — 
Standard. 

' '  The  recent  decisions  on  points  of  international  law  (and  there  have  been  a  large  numbersince  Westlake's 
publication)  have  been  well  stated.  So  far  as  we  have  observed,  no  case  of  any  importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analysed.  The  author  does  not  hesitate  to  criticise  the 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law.     Most  of  his 

criticisms  seem  to  us  very  just On  the  whole,  we  can  recommend  Mr.  Foote's  treatise  as  a  useful 

addition  to  our  text-books,  and  we  expect  it  will  rapidly  find  its  way  into  the  hands  of  practising  lawyers." 
—  T/ie  youmal  0/  Jurisprudence  and  Scottish  Law  Magazine. 

"Mr.  Foote  has  evidently  borne  closely  in  mind  the  needs  of  Students  of  Jurisprudence  as  well  as  those 
of  the  Practitioners  For  both,  the  fact  that  his  work  is  almost  entirely  one  of  Case-law  will  commend 
it  as  one  useful  alike  in  Chambers  and  in  Court." — La7u  Magazine  and  Rez'iew. 

"  Mr.  Foote's  book  will  be  useful  to  the  student One  of  the  best  points  of  Mr.  Foote's  book 

is  the  '  Continuous  Summary,'  which  occupies  about  thirty  pages,  and  is  divided  into  four  parts — Persons, 
Property,  Acts,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  any  way  intended  as 
an  attempt  at  codification.  However  that  may  be,  they  are  a  digest  which  reflects  high  credit  on  the 
author's  assiduity  and  capacity.  They  are  '  meant  merely  to  guide  the  student ; '  but  they  will  do  much 
more  than  guide  him.  'I'hey  will  enable  him  to  get  such  a  grasp  of  the  subject  as  will  render  the  reading 
of  the  text  easy  and  fruitful." — Law  youmal. 

"This  book  is  well  adapted  to  be  ui;ed  both  as  a  text-book  for  students  and  a  book  of  reference  for 
practising  barristers." — Bar  Examination  Joumal. 

"This  is  a  book  which  supplies  the  want  which  has  long  been  felt  for  a  really  good  modern  treatise  on 
Private  International  Law  adapted  to  the  every-day  requirements  of  the  English  Practitioner.  I'he 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  size — an  octavo  of  500 
pages  only — and  the  arrangement  and  development  of  the  subject  so  well  conceived  and  executed,  that  it 
will  amply  repay  perusal  by  those  whose  immediate  object  may  be  not  the  actual  decisions  of  a  knotty 
point  but  the  satisfactory  disposal  of  an  examination  paper." — Oxford  and  Catnbridge  Undergraduates 
Joumal, 

"Since  the  publication,  some  twenty  years  ago,  of  Mr.  Westlake's  Treatise,  Mr.  Foote's  book  is,  in 

our  opinion,  the  best  work  on  private  international  law  which  has  appeared  in  the  English  language 

The  work  is  executed  with  much  ability,  and  will  doubtless  be  found  of  great  value  by  all  persons  who 
have  to  consider  questions  on  private  international  law." — Atkemeum, 
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Eighth  Edition,  in  8vo,  price  Ip.,  cloth. 

A    TREATISE    UPON 

THE  LAW  OF  BANKRUPTCY 

AND 

BILLS      OF      SALE. 

WITH     AN     APPENDIX. 

CONTAINING 

THE  BANKRUPTCY  ACTS,  1883-1890; 
GENERAL  RULES,  FORMS,  SCALE  OF  COSTS  AND  FEES: 
RULES    UNDER    S.   122  OF  1888: 
DEEDS   OF    ARRANGEMENT   ACTS,    1887-1890  : 
RULES    AND    FORMS  : 
BOARD    OF    TRADE    AND    COURT    ORDERS  i 
DEBTORS   ACTS,    1869,  1878  : 
RULES    AND    FORMS: 

BILLS   OF   SALE   ACTS,   1878-1891,   Etc.,   Etc. 
By    EDWARD    T.    BALDWIN,    M.A., 

OF  THE   INNER    TEMPLE,    BARRISTER-AT-LAW. 


"The  seven  editions  simply  record  the  constant  progress  of  case  growth  and  statute 
law.     It  is  a  remarkably  useful  compendium." — La-w  Times,  July  20,  1S95. 

"  As  a  well-arranged  and  complete  collection  of  case  law  this  book  should  be  found  of 
great  use."  —Law  Journal,  July  20,  1895. 

"Carefully  brought  down  to  date." — Solicilors'  Joiirnal,  November  9,  1895. 

"  We  have  always  considered  the  work  an  admirable  one,  and  the  present  edition  is 
quite  up  to  the  previous  high  standard  of  excellence.  We  know  of  no  better  book  on 
bankruptcy  for  the  practitioner's  library." — Lam  Slitdents'  Journal,  August,  1895. 

"  Practitioners  may,  we  feel  sure,  safely  rely  on  its  accuracy.  A  distinct  acquisition 
for  reference  purposes  to  the  shelf  of  any  practitioner." — Lcm  Notes. 

Second  Edition,  in  8vo,  price  25^.,  cloth, 
THE  PRINCIPLES   OF 

THE    LAW  OF  RATING  OF  HEREDITAMENTS 

IN     THE     OCCUPATION     OF     COMPANIES. 
By    J.    H.    BALFOUR    BROWNE, 

OF   THE   MIDDLE  TEMPLE,  K.C., 

And  D.  N.  McNAUGHTON,  of  the  Middle  Temple,  Barrister-at-Law. 


"The  tables  and  specimen  valuations  which  are 
printed  tn  an  appendix  to  this  volume  will  be  of 
gieat  service  to  the  parish  authorities,  and  to  the 
legal  practitioners  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies,  and  we  congratulate  Mr.  IJrowne 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.    There  is  no  doubt 


that  such  a  work  is  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with,  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise  —  a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
qualified  him  to  undertake." — Law  Magazine, 
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Sixth  Edition,  revised  and  enlarged,  8vo,  30^.  net. 

A  TREATISE  ON   HINDU   LAW  AND  USAGE. 

By  John  D.  Mayne,  ot  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on 

Damages,"  &c. 

"  A  new  work  from  the  pen  of  so  established  an  authority  as  Mr.  Mayne  cannot  fail  to  be  welcome  to 
the  legal  profession.  In  his  present  volume  the  late  Officiating  Atlvocate-General  at  Madras  has  drawn 
upon  the  stores  of  his  long  experience  in  Southern  India,  and  has  produced  a  work  of  value  alike  to  the 
practitioner  at  the  Indian  Bar,  or  at  home,  in  appeal  cases,  and  to  the  scientific  jurist, 

"To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the  science  of  jurisprudence, 
desire  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Law  and  Usage,  we  heartjly  recommend 
the  careful  perusal  of  Mr.  Mayne's  valuable  treatise." — Laiv  Magazine  and  Revieio. 

DUTCH      LAW. 

In  I  Vol.,  8vo,  price  40^.,  cloth, 

THE    OPINIONS    OF    GROTIUS.    As  contained  in  the  Hollandsche 

Consultatien  en  Advijsen.  Collated,  translated,  and  annotated  by  D.  P.  de 
Bruyn,  B.A.,  LL.B.,  Ebden  Essayist  of  the  University  of  the  Cape  of  Good 
Hoj-e  ;  Advocate  of  the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope, 
and  of  the  High  Couit  of  the  South  African  Republic.  With  Facsimile  Portrait 
of  Mr.  Hugo  de  Groot. 

In  2  Vols.,  Royal  Svo,  price  90J.,  cloth, 

VAN  LEEUWEN'S  COMMENTARIES  ON  THE  ROMAN-DUTCH 

LAW.  .  Revised  and  Edited  \vi[h  Notes  in  Two  Volumes  by  C.  W.  Decker, 
Advocate.  Translated  from  the  original  Dutch  by  J.  G.  KoTzt,  LL.B.,  of  the 
Inner  Temple,  Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.  With  Fac- 
simile Portrait  in  the  Edition  by  Decker  of  1780. 

* ^*  Vol.  II.  can  be  had  separately,  price  5o.t. 
Second  Edition  in  preiiaration. 

THE  JUDICIAL  PRACTICE  OF  THE  COLONY  OF  THE  CAPE 

OF  GOOD  HOPE  AND  OF  SOUTH  AFRICA  GENERALLY.    With  suitable 

and  copious  Practical  Forms,  .subjoined  to,  and  illustrating  the  Pr.ictice  of  the 
several  Subjects  treated  of.  By  C.  PI.  Van  Zyl,  Attorney-at-Law,  Notary 
Vublic,  and  Conveyancer,  etc.  etc. 

In  Crown  Svo,  price  31^.  dd.,  boards, 

THE    INTRODUCTION     TO     DUTCH    JURISPRUDENCE    OF 

HUGO  GROTIUS,  with  Notes  by  .Simon  van  Groenwegen  van  der  Made,  and 
References  to  Van  der  Keesel's  Theses  and  Schorer's  Notes.  Translated  by 
A.  F.  S.  Maasdorp,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  I2mo,  price  \^s.  net,  boards, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND  &  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  more 
celebrated  Controversies  on  the  Law  of  Holland.  By  D.  G.  van  der  Kessel, 
Advocate.  Translated  by  C.  A.  Lorknz,  Barrister-at-Law.  Second  Edition. 
With  a  Biographical  Notice  of  the  Author  by  Professor  J.  De  Wal,  of  Leyden. 

In  Svo,  price  24J-.  6rf.  net,  or  rupees  1S.50. 
NEW  AND  REVISED  EDITION  OF  AN  ENGLISH  TRANSLATION  OF 

VOET'S  COMMENTARY  ON  THE  PANDECTS,  comprising  all  the 

titles  on  Purchase  and  Sale — Letting  and  Hiring — I\[ortgages — Evictions — 
Warranty— and  Allied  Subjects;  being  Lib.  XVIII.,  XIX.,  XX.,  XXI.,  and 
Tit.  VII.  of  Lib.  XIII.  By  T.  Berwick,  of  Lincoln's-Inn,  Barrister-at-Law, 
Retired  Judge  of  the  District  Court  of  Colombo. 
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Fifth  Kilition.      In  8vo,    price  1 5/. 

THE  POWERS,  DUTIES  AND  LIABILITIES  OF  EXECUTIVE 

OFFICERS,  as  l)Oiween  tliese  (Jfl'iccrs  and  the  Public.      By  A.   W.   Chaster, 
of  Ihc  Miilille  Temple,   I!.irrister-at-Law. 
'*  There  is  undoubtediv  room  for  a  le^al  treatise  on  tne  status  of  executive  officers,  and  Mr.  Chaster 
has  provided  much  valuable  material  on  the  subject." — Law  Journal, 

In  8vo,  price  dd.  ntt. 

LOCAL  LEGISLATURES.  A  Scheme  for  full  Legislative  Devolution 
for  the  United  Kingdom  on  Constitutional  lines,  being  a  Supplement  to  "  E.\ecu- 
live  Officers."     By  A.  W.  Chaster,  of  the  Middle  Temple,  I'.arrister-at-Law. 


THE 

93ar    6]iamtnation   Slnuual 

FOR    1894. 

(In  Continuation  of  the  Bar  Examination  Journal.) 

Price  3J. 

W.     D.     EDWARDS,     LL.B., 


OF    LINCOLN  S    INN,    BAHRISTER-AT-LAW. 


In  8vo,  price  iSj.  each,  cloth, 

THE  BAR  EXAMINATION  JOURNAL,  VOLS.IV., v., 

VI.,  VII.,  VIII.,  IX.  &  X.  Containing  the  Examination  Questions  and  Answers 
from  Easter  Term,  187S,  to  Hilary  Term,  1892,  with  List  of  Successful  Candidates 
at  each  exaniinalitm.  Notes  on  the  Law  of  Property,  and  a  Synopsis  of  Recent  Legis- 
lation of  importance  to  Students,  and  other  information. 

By  A.  D.  TYSSEN   and  W.   D.   EDWARDS,  Barristers-at-Law. 
In  8vo,  price  %s.,  cloth, 

SHORT    PRACTICAL   COMPANY    FORMS. 

By  T.  Eustace  Smith,  of  the  Inner  Temple  and  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  '*  A  Summary  of  the  Law  of  Companies,"  etc.,  assisted  by  Roland  E. 
Vaucihan  Williams,  of  the  Inner  Temple,  Barrister-at-Law. 

REVIEW. 
"  This  collection   of  Company  Forms  should    certainly  prove  of  service  to  secretaries,  directors,  and 
others  interested  in  tlie  practical  working  of  companies.      .  .  .  The  forms  themselves  are  short  and  to 
the  point." — Latu  Tiiv.ts. 

Seventh  Edition.     In  Svo,  price  S^.  cloth, 

A  SUMMARY  OF  JOINT  STOCK  COMPANIES'  LAW. 

Bv    T.    EUSTACE     SMITH, 

OF    THK    INNER    TSMPI.E,    DARRISTBR-AT-LAW, 

"  The  author  of  this  handbook  tells  us  that,  when  j  "  These  pages  give,  in  the  words  of  the  Preface, 

an  articled  student  reading  for  the  final  examina-  i  '  as  hrietly  and  concisely  as    possible    a   cenerai 

lion,  he  felt  the  want  of  such  a  work  as  that  before  |  view  both  of  the  principles  and  practice  of  the  law 

us,  wherein  could  be  found  the  main  principles  of  :  affecting    companies.'      The    work    is  excellently 

law   relating   to  joint-stock   companies   .  .  .   Law  printed,  and  authorities  are  cited  ;  but  in  no  case 

students  may  well  read  it  ;  for  Mr.  Smith  has  very  is  the  very  language  of  the   statutes  copied.     The 

wisely  been  at  the  pains  of  giving  his  authority  for  ,  plan  is  good,  and  shows  both  grasp  and  neatness, 

all  hissiaiementsofthe  law  or  of  practice,  as  applied  i  and,  both  amongst  students  and  laymen,  Mr.  Smith's 

to  joint-stock  company  business  usually  transacted  ;  book  ought  to  meet  a  ready  sale." — Laiv  yottmai. 

in  solicitors'  chambers.       In  fact,   Mr.  Smith    has  i  "The  book  is  one  from  which  we  have  derived 

by    his  little  book    offered  a  fresh   inducement   to  a  large  amount  of  valuable  information,  and  we  can 

students  to  make  themselves — at  all  events,  to  some  heartily  and  conscientiously  recommend  it  to  our 

extent — acquainted  with  company  law  as  a  separate  I  readers." — Oxjord    and    Cambridge    Undcrgra- 

branch  of  study." — La^v  Times.  '  auates  Jourtial. 
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In  8vo,  Sixth  Edition,  price  9^.,  cloth, 

THE  MARRIED  WOMEN'S  PROPERTY  ACTS ; 

1870,  1874,  1882  and  1884, 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts 
relating  to  married  women. 

By  Archibald  Brown,  M.A.,  Edinburgh  and  Oxon.,  and  the  Middle  Temple, 
Barrister-at-Law.  Being  the  Sixth  Edition  of  The  Married  Women's  Property 
Acts.  By  the  late  J.  R.  Griffith,  B.A.  Oxon.,  of  Lincoln's  Inn,  Barrister- 
at-Law. 

"  Upon  the  whole,  we  are  of  opinion  that  this  is  the  best  work  upon  the  subject  which  has  been  issued 
since  the  passing  of  the  recent  Act.  Its  position  as  a  well-established  manual  of  acknowledged  worth  gives 
it  at  starting  a  considerable  advantage  over  new  books  ;  and  this  advantage  has  been  well  maintained  by 
the  intelligent  treatment  of  the  Editor." — Solicitors'  Journal. 

'*The  notes  are  full,  but  anything  rather  than  tedious  reading,  and  the  law  contained  in  them  is  good, 
and  verified  by  reported  cases.  ...  A  distinct  feature  of  the  work  is  its  copious  index,  practically  a 
summary  of  the  marginal  headings  of  the  various  paragraphs  in  the  body  of  the  text.  This  book  is  worthy 
of  all  success." — Law  Magazine. 

In  8vo,  price  I2J.,  cloth, 

THE   LAW  OF  NEGLIGENCE. 

SECOND   EDITION. 

By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocate 
of  the  Scotch  Bar. 

In  crown  Svo,  5/.  net,  cloth. 

THE    LAW    AND    CUSTOMS     RELATING     TO 

GLOVES  .*  Being  an  Exposition  Historically  viewed  of  Ancient  Laws,  Customs, 
and  Uses  in  respect  of  Gloves  and  of  the  Symbolism  of  the  Hand  and  Glove  in 
Judicial  Proceedings.  With  Illustrations.  By  J.  W.  Norton-Kyshe,  of  Lin- 
coln's Inn,  Esq.,  Barrister-at-Law. 

In  Svo,  price  lOi.  dd.  iiet. 

THE    LAW   AND    PRIVILEGES   RELATING   TO 

THE  ATTORNEY-GENERAL  AND  SOLICITOR-GENERAL 

OF  ENGLAND,  with  a  History  from  the  Earliest  Periods,  and  a  Series  of 
King's  Attorneys  and  Attorneys  and  Solicitors-General  from  the  reign  of 
Henry  III.  to  the  60th  of  Victoria.  By  J.  W.  Norton-Kyshe,  of  Lincoln's 
Inn,  Barrister-at-Law. 

BIBLIOTHECA    LEGUM. 


In  l2mo  (nearly  500  pages),  price  2/.,  cloth, 

A  CATALOGUE  OF  LAW  BOOKS,  including  an  the  Reports 
in  the  various  Courts  of  England,  Scotland,  and  Ireland  ;  with  a  Supplement  to 
December,  1899.  By  Henry  G.  Stevens  and  Robert  W.  IIaynes,  Law 
Publishers. 

In  small  4to,  price  is.,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 
special  use  of  Librarians, 

A   CATALOGUE   OF    THE    REPORTS    IN    THE 

VARIOUS  COURTS  OF  THE  UNITED  KINGDOM  OF  GREAT 
BRITAIN  AND  IRELAND,    arranged  both  in  alpha- 

BETICAL    6^    chronological   ORDER.    By  Stevens    &    IIaynes, 
Law  Publisher  s. 
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Second  Edition,  much  enlarged,  in  8vo,  price  20y.,  cloth, 

CHAPTERS   ON   THE 

LAW  RELATING  TO  THE  COLONIES. 

To  which  are  appended  Topical  Indexes  of  Cases  decided  in  the  Privy  Council 
on  Appeal  from  the  Colonies,  Channel  Islands  and  the  Isle  of  Man,  and  of 
Cases  relating  to  the  Colonies  decided  in  the  English  Courts  otherwise  than  on 
Appeal  from  the  Colonies. 

By    CHARLES    JAMES    TARRING.   M.A., 

ASSISTANT    JL'DGK    OF     H.B.M.    SUPREME     CONSULAR     COURT,     CONSTANTINOI'LE,     AND     H.  M.'s    CONSUL  ; 
AUTHOR   OK   **  BRITISH   CONSULAR  JURISDICTION    IN    THE   EAST,"    "A   TURKISH    GRAMMAR,"    ETC. 

CONTENTS. 

Chapter  IV. — The  Judiciary  and  ihe  Bar. 
Chapter  V. — Appeals  from  the  Colonies. 
Chapter  VI. — Imperial    Statutes    relating    to    the 
Colonies. 
Section  i.— Imperial   Statutes  relating  to  the 

Colonies  in  general. 
Section  2.— Subjects  of   Imperial   Legislation 
relating     to     the     Colonies    in 
general. 
Section  3.— Imperial   Statutes  relating  to  par- 
ticular Colonies. 


Table  of  Cases  Cited. 
Table  of  Statute-.  Cited. 


Introductory. — Definition  of  a  Colony. 
Chapter  I. — The  laws  to  which  the  Colonies  are 
subject. 
Section  1. —  In  newly-discovered  countries. 
Section  2. —  In  conquered  or  ceded  countries. 
Section  3.— Generally. 
Chapter  II.—  The  Executive. 
Section  i. — The  Governor. 

A. — Nature    of    his    office,    power,    and 

duties. 
B. — Liability  to  answer  for  his  acts. 
I. -Civilly. 

1.  a. — Inthe  courts  of  his  Govern- 

ment. 
b. — In  the  English  courts, 

2.  —  For  what  causes  of  action. 
II. — Criminally. 

Section  2. — The  Executive  Council. 
Chapter  III. — The  Legislative  Power. 

Section  i. — Classification  of  Colonies. 

Section  2. — Colonies  with  responsible  govern- 
ment. 

Section  3.— Privileges  and  powers  of  colonial 
Legislative  Assemblies. 


Topical  Index  of  Cases  decided  in  the  Privy 
Council  on  appeal  from  the  Colonies,  the 
Channel  Islands,  and  the  Isle  of  Man. 

Index  of  some  Topics  of  English  Law  dealt  with 
in  the  Cases. 

Topical  Index  of  C.^ses  relating  to  the  Colonies 
decided  in  the  English  Courts  otherwise  than  on 
appeal  from  the  Colonies, 

Index  of  Names  of  Cases. 

Appendix  I. 
-         II. 

General  Index. 


In  Svo,  price  \os,^  cloth, 

THE  TAXATION  OF  COSTS  IN  THE  CROWN  OFFICE. 

COMPRISING    A    COLLECTION    Or 

BILLS   OF    COSTS    IN    THE   VARIOUS    MATTERS   TAXABLE    IN    THAT    OFFICE; 

INCLUDING 

COSTS     Ul'ON    Tllli    I'RO.SECUTION    OF     FRAUDULENT     liAN'KRUPTS, 
AND   ON   APPEALS   FROM   INFERIOR  CUURTS  ; 

TOGETHER   WITH 

A    TABLE    OF    COURT    FEES, 

AND  A  SCALE  OK  COSTS  USUALLY  ALLOWED  TO  SOLICITORS,  ON  THE  TAXATION 

OF   COSTS  ON  THE  CROWN   SIDE   OF  THE  QUEEN'S    BENCH    DIVISION 

OF   THE    HICH    COURT    OF    JUSTICE. 

By     FREDK.     H.     SHORT, 

CHIEF  CLEKK    IN    THE   CKOWN    OFFICE. 

"This  is  decidedly  a  useful  work  on  the  subject  of  those  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of  'Solicitor'  might  now  well  be  substituted),  or 
before  the  master  of  the  Crown  Office  ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing  costs 
for  taxation  in  the  Crown  Office,  or  when  taxing  an  opponent's  costs.  Country  solicitors  will  find  the  scale 
relating  to  bankruptcy  prosecutions  of  especial  use,  as  cuch  costs  are  taxed  in  the  Crown  Office.  Ibe  'general 
observations  '  constitute  a  useful  feature  in  this  manual." — Laiv  Times. 

"The  recent  revision  of  the  old  scale  of  costs  in  the  Crown  Office  renders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  practitioners  Mr.  Short  gives,  in  the  first 
place,  a  scale  of  costs  usually  allowed  to  solicitors  on  the  taxation  of  costs  in  the  Crown  Office  and  theo 
bills  of  co^is  in  various  matters.    These  are  well  arranged  and  clearly  ■pviixicd." ~ Soiicitors'  Jourtuti. 
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Just  Published,  in  8vo,  price  "js.  6J.,  cloth, 

BRITISH  CONSULAR  JURISDICTION  IN  THE  EAST, 

WITH    TOPICAL    INDICES    OF   CASES    ON   APPEAL    FROM,  AND 

RELATING    TO,    CONSULAR   COURTS    AND    CONSULS  ; 

Also  a  Collection  of  Statutes  concerning  Consuls. 

By   C.    J.   TARRING,    M.A., 

CHIEF   JUSTICE   OF    GRENADA. 

Second  Edition,  in  one  volume,  8vo,  price  l6s.,  cloth, 
A    CONCISE    TREATISE    ON    THE 

STATUTE  LAW  OF  THE  LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American  Cases, 
and  to  the  French  Code,  and  a  Copious  Index. 

By    henry    THOMAS    BANNING,    M.A., 


OF   THE   INNER   TEMPLE,    B ARKISTER-AT-LA W. 


"The  work  is  decidedly  valuable." — Law  Times. 

"Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  making  his  book  a 
cunning  treatise  on  the  case-law  thereon.  'I'he  cases  have  evidently  been  investigated  with  care  and 
digested  with  clearness  and  intellectuality." — Law  yojitytai. 

In  8vo,  price  u.,  sewed, 
AN    ESSAY    ON    THE 

ABOLITION   OF  CAPITAL   PUNISHMENT. 

Embracing  more  particularly  an  Enunciation  and  Analysis  of  the  Principles  of  Law  as 
applicable  to  Criminals  of  the  Highest  Degree  of  Guilt. 

By     WALTER     ARTHUR     COPINGER, 

OF   THE   MIDDLE   TEMPLE,    ESQ.,    BARKISTER-AT-LAW. 


In  Svo,  price  7,^.  6;/.,  cloth, 

THE  LAW  AS  TO  THE  APPOINTMENT  OF  NEW  TRUSTEES. 

WITH  APPENDICES  CONTAINING  FORMS  AND  PRECEDENTS  AND  MATERIAL 
SECTIONS   OF   THE   TRUSTEE  ACT,    1893,  AND   THE   LUNACY  ACTS,    1890   AND   1S91. 

Ry  J.   M.   EASTON,  of  the  Inner  Temple,   Barrister-at-Law. 

"...  Mr.  Easton  has  devoted  great  ability  and  learning  to  a  treatise  on  this  one  subject,  and  saved 
all  who  may  in  future  be  wise  enough  to  consult  his  work  the  labourof  searching  through  many  other  more 
ponderous  tomes  for  what  they  will  most  likely  find  here  more  fully  considered.  Mr.  Easton  has  not  only 
carefully  examined  the  cases  to  discover  and  expound  what  has  been  decided,  but  he  has  shown  great 
ingenuity  in  imagining  what  difficulties  may  arise,  and  sagacity  in  applying  principles  to  their  solution. 
The  book  is  verv  complete,  and  contains  some  \iseful  precedents,  and  the  material  sections  of  the  Trustee 
Act,  1893,  and  the  Lunacy  Acts,  1890  and  1891." — Law  Magazine  and  Kci'icw. 

"  Into  one  compact  volume  the  author  has  collected  the  whole  of  the  information  on  this  subject  .  .  . 
and  those  who  require  information  on  this  subject  will  find  Mr.  Easton"s  book  a  valuable  aid." — 

Law  Times, 

"  This  is  a  useful  book  on  an  important  subject,  the  law  of  which — though  often  supposed  to  be  simple — 
is  in  reality  full  of  pitfalls.  .  .  .  Mr.  Easton  has  done  his  work  well,  and  his  treatment  of  his  subject  is 
practically  exhaustive." — Law  Journal. 

"  Mr.  Easton  has  turned  out  a  treatise  of  extienie  practical  utility,  well  arranged,  exhaustive  and 
reliable." — Saturday  Rcvictv. 
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Second  Edition,  in  8vo,  price  15^.,  cloth, 

LEADING  CASES  and  OPINIONS  on  INTERNATIONAL  LAW 

COLLECTED    AND    DIGESTED    FROM 

ENGLISH    AND    FOREIGN    REPORTS,    OFFICIAL    DOCUMENTS, 
PARLIAMENTARY   PAPERS,  and  other  Sources. 

With  NOTES  and  EXCURSUS,  Containing  the  Views  of  the  Text-Writers  on 
the  Topics  referred  to,  together  with  Supplementary  Cases,  Treaties,  and  Statutes; 
and  Embodying  an  Account  of  some  of  the  more  important  International  Trans- 
actions and  Controversies. 

By   PITT    COBBETT,    M.A.,    D.C.L., 

OF  GRAV'S    INN,    BARKISTER-AT-LAW,    PROFESSOR   OF    LAW,    UNIVERSITY  OF  SYDNEY,    N.S.W. 

"The  book  is  well  arranged,  the  materials  well  *'The   notes  are    concisely   written    and    tnisi- 

I     .    1          J     1                                    1                      *»      L  worthy.       .  .   .  The  reatier  will  learn  from  them  a 

srlected,  and  the  comments  to  the  pomt.     Much  ;    *"r^">;  •  •      't         7.-     ,    ^„.    ..^    .„„i,    „-    _ 

.         .               ,      ,  great   deal  on  the  subject,  and    the     dook    as    a 

will  be  found  in  small  space  in  this  book."— Z-aw  whole  seems  a  convenient  introduction  to  fuller  and 

Journal.  I    more  systematic  works." — Oxford  Ma^azttu. 

Second  Edition,  in  royal  8vo.      iioo  pages,  price  45^*  cloth, 

STORY'S    COMMENTARIES    ON    EQUITY 
JURISPRUDENCE. 

Second  English  Edition,  from  the  Twelfth  American  Edition. 
By  W.  E.  GRIGSBV,  LL.D.  (Lond.),  D.C.L.  (Oxon.), 

AND  OF   THE  INNER   TEMPLE,    BARRISTER- AT-LA\V. 

"  It  is  high  testimony  to  the  reputation  of  Story,         has    been    rendered  more  perfect    by    additional 
and  to  the  editorship  of  Dr.  Grigsby,  that  another        indices." — Laiti  Times. 
edition  should  have  been  called  for.  .  .  .  The  work 


Second  Edition,  in  Svo,  price  8^.,  cloth, 

THE  PARTITION  ACTS,  1868  &  1876. 

A  Manual  of  the  Law  of  Partition  and  of  Sale,  in  Lieu  of  Partition.      With  the  Decided 
Cases,    and   an  Appendix  containing  Judgments    and    Orders.      By    W.    GREGORY 
Walker,  B.A.,  of  Lincoln's  Inn,  Barristerat-Law. 
"This  IS  a  very  good  manual— practical,  clearly    I    has  carefully  brought  together  the  cases,  and  dis- 

written,  and    complete.     The  suhject   lends  itself    ]    cussed  the  diRiculties  arising  upon  the  language  of 

well   to   the   mode  of  treatment   adopted   by  Mr.         the  different  provisions." — Solicitors'  J  oitrnat. 

Walker,  and  in  his  notes  to  the  various  sections  he    | 

.Second  Edition,  in  Svo,  price  22j.,  cloth, 
A    TREATISE    ON    THE 

LAW  AND  PRACTICE   RELATING  TO  INFANTS. 

Bv    ARCHIBALD    H.    SIMPSON,    M.A., 

OF  Lincoln's  inn,  barrister-at-law,  and  fellow  of  Christ's  college,  Cambridge. 
SECOND    EDlTiOiW     By  E,  J.   Elgood,   B.C.L.,   M.A.,  of  Lincoln's  Inn, 

Barrister-at-Law. 

"  Mr.  Simpson's  book  comprises  the  whole  of  the  j  yet  in  comparatively  Utile   space.     The   result   \% 

law  relating  to  infants,  both  as  regards  their  per-  ;  due  mainly  to  the  businesslike  condensation  of  his 

sons  and  their  property,  and  we  have  not  observed  ,  style.     Fulness,  however,   has  by  no  means  been 

any  verj-  important   omissions.     The    author    has  j  sacrificed  to  brevity,  and,  so  far  as  we  have  been 

evidently  expended  much  trouble  and  care   upon  '  able  to  test  it,  the  work  omits  no  point  of  any  im- 

his  work,  and  has  brought  together,  in  a  concise  !  portance,  from   the  earliest  cases  to  the  last.     In 

and  convenient  form,  the  law  upon  the  subject  down  ,  the  es.sential  qualities  of  clearness,  completeness, 

to  the  present  time." — Solicitors'  Journal.  j  and  orderly  arrangement  it  leaves  nothing  to  be 

'*  Its  law  is  unimpeachable.     We  have  detected  desired. 

no  errors,  and  whilst  the  work  might  have  been  I  "  Lawyers  in  doubt  on  any  point  of  law  or  prac- 

done  more  scientifically,  it  is,  beyond  all  question,  ,  tice  will  find  the  information  they  require,  if  it  can 

a  compendium  of  sound   legal   principles." — Laiv  i  be  found  at  all,    in    Mr.    Simpson's  book,    and   a 

Times.  I  writer  of  whom  this  can  be  said  may  congratulate 

"  Mr.  Simpson  hasarranged  the  whole  of  the  Law  himself  on  having  achieved  a  considerable  succts^." 

relating  to  Infants  with  much  fulness  of  detail   and  I  — La-iv  Magazine,  February,  1876. 
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In  one  volume,  royal  8vo,  1877,  price  30^.,  cloth, 

THE  DOCTRINES  &  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 

By     WILLIAM     JOYCE, 

OF    Lincoln's    inn,     aARRiSTER-AT-LAW. 

"  I\Ir.  Joyce,  whose  learned  and  exhaustive  work  on  'The  Law  and  Practice  of  Injunctions'  has 
gained  such  a  deservedly  high  reputation  in  the  Profession,  now  brings  out  a  valuable  companion  volume 
on  the  '  Doctrines  and  Principles  '  of  this  important  branch  of  the  Law.  In  the  present  work  the  Law  is 
enunciated  in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  being  cited  ;  while  at  the 
same  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  most  part  the  very 
language  of  the  Courts  has  been  adhered  to.  Written  as  it  is  by  so  acknowledged  a  master  of  his  subject, 
and  with  the  conscientious  carefulness  that  might  be  expected  from  him,  this  work  cannot  fail  to  prove  of 
the  greatest  assistance  alike  to  the  Student — who  wants  to  grasp  principles  freed  from  their  superincum- 
bent details — and  to  the  practitioner,  who  wants  to  refresh  his  memory  on  points  of  doctrine  amidst  the 
oppressive  details  of  professional  work." — Laiv  Magazine  and  Review. 


BY    THE    SAME    AUTHOR, 


In  two  volumes,  rcyal  8vo,  1872,  price  70^.,  cloth, 

THE  LAW  &  PRACTICE  OF  INJUNCTIONS. 

EMllUACINC; 

ALL     THE     SUBJECTS     IN     WHICH     COURTS     OF     EQUITY 
AND     COMMON     LAW     HAVE     JURISDICTION. 

By     WILLIAM     JOYCE, 

OF    Lincoln's    inn,     barrister-at-law. 


REVIEWS, 


"  From  these  remarks  it  will  be  siifficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  gener^il  principles  of  tlie  Law  and 
Practice  of  Injunctions." — La^v  Journal. 

"  He  does  not  attempt  to  co  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  c.ises  to  speak,  and  does  not  speak  for  them. 

"The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
law  on  almost  every  subject  to  which  the  process  of 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
being  3,500,  and  the  statutes  cited  160,  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen — occupying  nearly  200  pages.  The  work  is 
probably  entirely  exhaustive." — Laiv  Times. 

"  This  work,  considered  either  as  to  its  matter  or  manner  o  execution,  is  no  ordinary  work.  It  is  a 
complete  and  e.vhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
value.  We  know  of  no  book  a*;  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  common 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispen-iable  to  members  of  the  Common  Law 
and  Equity  Bars,  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  His  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  place 
as  a  standard  text-hook,  and  the  text-book  on  the  particular  subject  ot  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have 
acqiutted  themselves  in  a  manner  deserving  of  the  high  reputation  they  bear." — Canada  Laiv   ')ojtfnoi. 


"  k  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession,  and  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it    aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  }>eing  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and  fame."  —  Laiv  Magazine 
and  Rcz'iew. 

"  Mr.  Joyce  has  produced,  not  a  treatise,  but  a 
complete  and  compendious  exposition  of  the  Law 
and  Practice  of  Injunctions  both  in  equity  and 
common  law. 

"Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  of  valuable  and 
technical  matter  noivhere  else  collected. 
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Thiril  Edition,  in  8vo,  price  2af.,  cloth, 

A  trf:atise  uroN 

THE    LAW    OF    EXTRADITION, 

WITH  THE  CONVENTIONS   UPON  THE  SUBJECT  EXISTING    UETWEEN 
ENGLAND   AND    FOREIGN"  NATIONS, 

AND     THE     CASES     DECIDED     THEREON. 

By    Sir    EDWARD     CLARKK, 


OF    LIN'COLN 

"  Mr.  Clarke's  accurate  atui  sensible  book  is  the  i 

best  authority  to  which  the   English  reader  can  I 
turn  upon  the  subject  of  Extradition." — Saturday 

Rci'ie-M.  j 

"The  opinion  we  expressed  of  the  merits  of  this  j 

work  when  it  first  appeared  has  been  fully  justified  i 

by  the  reputation  it  has  gained.     It  is  seldom  we  ' 

come  across  a  book  possessing  so  much  interest  to  ' 

the  general  readerand  at  ihesanielimefurnisliingso  I 

useful  a  guide  to  the  \si\vytr."~Soiicitors'  Jonmal.  I 

*'The   appearance   of  a  second  edition  of  this  ' 
treatise  does  not  surprise  us.     It  is  a  useful  book, 

well  arranged  and  well  written.     .\  student  who  ' 


S    INN,    K.C. 

wants  to  learn  the  principles  and  practice  of  the 
law  of  extradition  will  be  greatly  helped  by  Mr. 
Clarke.  Lawyers  v/ho  have  extradition  business 
will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  toadminJsier  the  extradition 
law  will  be  greatly  assisted  by  a  careful  perusal  oi 
'Clarke  upon  Extradition.'  This  may  be  called  a 
warm  commendation,  but  those  who  have  read  the 
book  will  not  say  it  is  unnieri'ed." — Lmv  Journal 
The  Times  of  September  7,  1874,  in  a  long 
article  upon  'Extradition  Treaties,"  makes  con- 
siderable use  of  this  work  and  writes  of  it  as  "  Mr. 
Clarke's  useful  Work  on  Extradition." 


In  Svo,  price  2.s.  6(/.,  cloth, 

TABLES     OF     STAMP     DUTIES 

FROM     1S15    TO    1S7S. 

By    WALTER    ARTHUR    COPINGER, 

OP     THE    MIDDLE    TEMPLE,    ESQUIRE,    BARRISTEK-AT-LAW  ;     AUTHOR    OF    "thE   LAW    OF    COPVIilCHT    IN 
WORKS  OF   LITERATURE  AND  ART,"  "  INDEX  TO  PRECEDENTS  IN  CONVEVA.SCING,"  "TITLE    DEEDS,"  &C. 


"  We  think  this  little  book  ought  to  find  Its  way 
into  a  good  many  chambers  and  offices." — Soli- 
citors* youmal. 

*  This  book,  or  at  least  one  containing  the  same 
amount  of  valuable  and  well-arranged  information, 
should  find  a  place  in  every  Solicitor's  office.  It  is 
of  especial  value  when  examining  the  abstract  of  a 


large  number  of  old  title-deeds." — Law  Times. 

"  His  Tables 0/ Siam/>  Duties,  J'roiii  iZi^  to  1878, 
have  already  been  tested  in  Chamliers,  and  being 
now  published,  will  materially  lighten  the  labours 
of  the  profession  in  a  tedious  department,  yet  one  re- 
quiring great  care."— Zrtw/  Magazine  and  Review. 


In  one  volume,  Svo,  price  14J.,  cloth, 

TITLE      DEEDS: 

THEIR     CUSTODY,      INSPECTION.     AND     PRODUCTION,     AT     LAW      IN 

EQUITY,  AND   IN   MATTERS   OF  CONVEYANCING, 
Including  Covenants  for  the  Production  of  Deeds  and  Attested  Copies  ;  with  an  Appendix 
of  I'recedents,  the  Vendor  and   Purchaser  Act,  1S74,  &c.  &c.  &c.      By  Wai.tkr 
Arthur  Copi.nger,  of  the  Middle  Temple,  Barrister-at-Law  ;  Author  of  "The 
Law  of  Copyright"  and  "Index  to  Precedents  in  Conveyancing." 
"The  literary   execution    of  the  work   isgood     !    here.    Mr.  Copinqer  has  svipplied  a  much-felt  w,-\nt, 
enough  to  invite  quotation,  but  the  volume  is  not        by  the  compilation  of  this  volume.     We  have  not 
large,  and  we  content  ourselves  with  recommending        space  to  go  into  the  details  of  the  book  ;  it  appears 
it  to  the  profession."— Z.a7c  Times,  well  arranged,  clearly  written,  and  fully  elaborated. 

"  A  really  good  treatise  on  this  subject  must  be    j    With  these  few  remarks  we  recommend  his  volume 
essential  to  the  lawyer  ;  and  this  is  what  we  have    1    to  our  readers." — Law  Jountat. 

Third  Edition,  in  Svo,  considerably  enlarged,  price  36J.,  cloth 

THE    LAW   OF    COPYRIGHT 

In  Works  of  Literature  and  Art;  including  that  of  tiic  wrania.  .\1u.mc,  Eni;ravin[;, 
Sculpture,  I'aintini:;,  Photography,  and  Ornamental  and  Useful  Desit;ns  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relalini;  thereto,  and 
References  to  the  English  and  American  Decisions.  By  Walter  Akthuu 
CoriNGER,  of  the  Middle  Temple,  Barrister-ai-Law. 
Mr.  Copinger's  book   is   very  comprehensive,         merits  which  will,  doubtless,  lead  to  the  placing  of 

this  edition  on  the  shelves  of  the  members  of  the 
profession  whose  business  is  concerned  with  copy- 
right ;  and  deservedly,  for  the  book  is  one  of  con- 
siderable value." — Solicitors'  youmal. 


dealinc  wlih  ever>*  branch  of  his  subject,  and  even 
extending  to  copyright  in  foreign  countries.  So  far 
as  we  have  examined,  we  have  found  all  the  recent 
authorities  noted  up  with  scrupulous  care,  and 
there    is    an    unusually   good    inoex.     Tnese   are 
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Second  Edition,  in  two  volumes,  royal  8vo,  price  ^os.,  cloth, 

NEGLIGENCE  IN  LAW 

Being  the  Sf.cond  Edition  ok  "  Princii'i.es  of  the  Law  of  Negligence," 
Ke-arrangei)  and  Re-wkitten. 

By    THOMAS    BEVEN, 

OF    THE   INNER  TKMHI.E,    BARRISTER-AT-LAW  J    AUTHOR  OF    "THE   I.AVV  OF    EMfLOVEKS'    LIABILITY 
FOR    THE   NEGLIGENCE   OF   SERVANTS    CAUSING    INJURY  TO    FELLOW  SERVANTS." 

REVIEWS. 

*'  These  volumes,  says  Mr.  Beveii  in  the  preface,  maybe  regarded  asa second  edition  of  his  *  Principles 
of  the  Law  of  Negligence,'  in  so  far  as  the  subjects  treated  of  in  both  books  are  the  same;  and  the 
materials  collected  in  the  one  have  been  used  without  reserve  in  the  other.  As  to  anything  beyond  this, 
he  continues,  the  present  is  a  new  work.  I'he  arrangement  is  altogether  different  from  that  previously 
adopted.  Nearly  a  half  of  the  contents  of  these  volumes  is  absolutely  new,  and  of  the  remainder  there 
is  very  little  which  has  not  been  materially  modified,  if  not  in  substance,  yet  Jn  expression. 

"Upon  its  first  appearance,  the  '  Principles  of  the  Law  of  Negligence  was  at  once  recognized  asa 
work  of  the  highest  importance,  and  the  ability  and  industry  which  Mr.  Beveu  had  brought  to  bear  upon 
his  task  laid  the  profession  under  no  ordinary  obligation.  The  service  which  he  then  rendered  has  been 
greatly  increased  by  the  production  of  this  second  edition,  and  the  book  deserves  a  place  in  the  first 
rank  among  authoritative  expositions  of  the  law. 

"The  cliief  characteristic  of  Mr.  Seven's  method  is  thoroughness.  He  is  not  himself  in  a  hurrj',  and 
it  is  certainly  useless  for  his  readers  to  be  so.  The  law  is  to  be  found  in  his  pages,  and,  when  found,  it  is 
clearly  enunciated  ;  but  it  is  always  deduced  from  a  full  and  discriminating  examination  of  multitudinous 
cases — English  and  American — and  readers  must  be  content  to  survey,  leisurely  and  cautiously,  with  Mr. 
Beven,  the  whole  field  of  judicial  exposition,  and  to  follow  his  own  careful  and  elaborate  criticism,  if  they 
would  gam  the  full  benefit  of  the  results  at  which  he  arrives.  The  book  is  not  meant  to  be  taken  up 
for  a  hasty  reference,  and  often  the  lawyer  may  find  it  more  convenient  to  resort  to  a  treatise  more  concise. 
On  the  other  hand,  it  will  be  an  invaluable  companion  in  the  consideration  of  any  matter  which  requires 
research,  and  the  style  and  arrangement  are  such  that,  whether  the  book  is  used  for  purposes  of  business  or 
of  general  study,  it  cannot  fail  to  prove  deeply  interesting.  .  .  . 

"The  above  account  is  but  a  sketcli  of  Mr.  Ueven's  gre^t  work.  It  is  impossible  within  the  present 
limits  to  give  an  adequate  idea  of  the  variety  of  topics  which  are  included,  of  the  learning  and  patience  with 
which  they  are  discussed.  Negligence  may  only  be  an  aspect  of  the  law  ;  but  the  treatment  here 
accorded  to  it  throws  into  prominence  a  host  of  questions  of  the  utmost  importance,  both  practically  and 
theoretically.  By  his  contribution  to  the  due  understanding  of  these  Mr.  Beven  has  placed  the  profes- 
sion under  a  lasting  obligation,  an  obligation  which  no  reader  of  his  work  will  fail  to  realize." — Solicitors' 
Journal. 

Third  Edition,  in  One  large  Volume,  8vo,  price  32J.,  cloth, 

A  MAGISTERIAL  AND  POLICE  GUIDE: 

BEING     THE     LAW 

RELATING    TO    THE 

PROCEDURE,  JURISDICTION,  and  DUTIES  of  MAGISTRATES 
AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With   an    Introduction    showing   the  General   Procedure  before   Magistrates 
both  in   Indictable   and    Summary  Matters. 

Bv  HENRY  C.    GREENWOOD, 

STIHENOIARV    MAGISTRATE    FOR    THE    DISTRICT   OF  THE   STAFFORDSHIRE    J'OTTKRIF.S  ;   AND 

TEMPLE    CHEVALIER    MARTIN, 

CHIEF   CLEKK    TO    THE    MAGISTRATES    AT    l.AMBETH    POLICE  COURT,    LONDON  ; 
AUTHOR    OF    "the   LAW    OF    MAINTENANCE  AND    DESERTION,"   "  THE   NEW    FORMULIST,"   ETC. 

7 hitd  Edition.     Including  the  Session  52  &  53  Vict.,  and  the  Cases  Decided  in  the 

SurF.RioR  Courts  to  the  End  of  the  Year  1889,  revised  and  enlarged. 

By    temple    chevalier    MARTIN. 

"A  second  edition  has  appeared  of  Messrs.  Greenwood  and  Martin's  valuable  and 
comprehensive  magisterial  and  police  Guide,  a  book  which  Justices  of  the  peace  should  take 
care  to  include  in  their  Libraries." — Saturday  Review. 
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Now  ready,  Second  Edition,  in  8vo,  price  2is.,  cloth. 
THE  LAW  RELATING  TO  THE 

ADMINISTRATION  OF  CHARITIES, 

UNDER  THE  CHARITABLE  TRUSTS  ACTS,  1853-1894,  LOCAL 
GOVERNMENT  ACT,  1894,  AND  LONDON  GOVERNMENT 
ACT,    1899. 

By  THOMAS  BOURCHIER-CHILCOTT, 

OF    THE    MIDDt.E    TEMPLE,    IIARRISTER- AT-LAW. 

"  This  book  should  be  of  great  use  to  all  concerned  in  the  administration  of  charities.  We  particularly 
recommend  it  to  the  notice  of  members  of  Parish  Councils." — Laiv  Journal. 

"This  is  a  careful  edition  of  the  principal  statutes.  .  .  .  The  book  contains  all  that  is  ordinarily  needed 
on  questions  of  charity  administration." — Laiv  Magazine  and  Rei>ieiv. 

'*  Mr.  IJourchier-Chilcott's  work  should  be  useful  to  the  Profession.  .  .  .  The  notes  on  sales  and  leases 
of  charity  lands  are  succinct,  to  the  point  and  up  to  date,  and  will  be  a  safe  guide  to  the  practitioner  on 
that  rather  difficult  subject.     The  appointment  of  new  trustees  is  also  dealt  with  very  fully." — Laiu  Times. 

In  one  thick  volume,  8vo,  price  32J.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  llie  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1 868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of  the 
year  1S68  ;  together  with  an  Appendix  giving  all  the  other  material  Acts  relating 
to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and  Commons  ; 
and  a  copious  Index.  By  Hknry  Godefroi,  of  Lincoln's  Inn,  and  John 
Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 

In  a  handy  volume,  crown  8vo,   1870,  price  los.  61/.,  cloth, 

THE   LAW  OF  SALVAGE, 

Ai  administered  in  the  High  Court  of  Ailiniralty  ami  the  County  Courts;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time  ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc.  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law. 

In  crown  8vo,  price  4^.,  cloth, 
A    HANDBOOK    OF    THE 

LAW   OF   PARLIAMENTARY   REGISTRATION. 

v\/ITH    AN    APPENDIX    OF    STATUTES    AND    FULL    INDEX. 
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